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This  volume  contains  the  remaining  unpublished  opinions 
of  Chancellor  Green,  in  the  Court  of  Chancery  and  Prerogative 
Court,  and  brings  the  cases  through  February  Term,  1866. 

The  reporter  has  thought  it  might  be  more  acceptable,  as 
well  as  more  convenient,  to  the  Bar,  to  have  all  decisions  on 
appeal  from  the  late  Chancellor's  decrees,  published  in  the 
same  volume.  The  decisions  in  the  Court  of  Appeals  are  ac- 
cordingly brought  through  March  Term,  1867,  leaving  only 
•one  decision  on  appeal  from  his  decrees  unreported,  viz.  in 
The  Raritan  and  Delaware  Bay  Eailroad  Company  and  the 
Camden  and  Atlantic  Railroad  Company  v.  The  Delaware  and 
Raritan  Canal  and  the  Camden  and  Amboy  Railroad  and 
Transportation  Companies,  which  will  appear  in  the  next 
volume. 

Owing  to  the  ill  health  of  the  Chancellor,  during  the  few 
months  prior  to  his  resignation  of  office,  a  number  of  cases  at 
October  Term,  1865,  and  February  Term,  1866,  were  referred 
to  masters.    Their  opinions  are  reported  in  this  volume. 
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CA.SES 


ADJUDGED  IN 


THE  COURT  OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY, 


FEBRUARY  TERM,  1864, 


Heney  W.  Green,  Esq.,  Chancellor. 


David  Weller  and  Wife  va,  Jonathan  P.  Rolason  and 
others,  legatees  of  John  Rolason,  deceased,  the  heirs  of 
Jonathan  A.  Park,  deceased,  and  the  heirs  of  Nathan  Park, 
deceased, 

1-  Where  it  is  clearly  the  intention  of  the  parties  to  convey  the  whole 
*>Ute,  equity  will  decree  a  conveyance  of  the  fee  according  to  the  intention 
01  the  parties,  notwithstanding  the  want  of  words  of  inheritance  in  the 
S^t. 

^-  If  a  trustee  dies  without  executing  the  trust  vested  in  him,  the  trust 
"^J^ea,  and  equity  will  decree  its  due  execution. 

*•  Where  a  testator,  by  his  will,  has  directed  his  executor  to  purchase 
'***  estate,  and  hold  it  subject  to  certain  trusts  in  said  will  named,  but  the 
^^  tlierefor  contains  no  declaration  of  the  trust,  the  executor  will,  never- 
^titti,  ]^  declared  to  have  been  seized  of  the  land  as  trustee  for  the  pur- 
P*«  »P«cified  in  the  will. 
^  One  of  several  eeituis  que  trust  canuot,  by  purchasing  the  legal  title 
*^*  Uad  which  forms  the  subject  of  the  trust,  defeat  the  equitaVA^  \.vW« 
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of  the  other  ccstuis  que  iruii  thereto,  when  such  purchase  was  made  with  a 
knowledge  of  their  equity.  The  estate  in  his  hands  will  be  held  subject  to 
the  purposes  of  the  trust. 

5.  Where  two  or  more  persons  having  an  interest  in  lands,  claim  under 
an  imperfect  title,  and  one  of  them  buys  in  the  outstanding  title,  such  pur- 
chase will  enure  to  the  common  benefit,  upon  contribution  made  to  repay 
the  purchase  money. 

6.  But  such  purchaser  can  claim  no  contribution  for  the  price  paid  for 
the  legal  title,  from  those  interested  with  him  in  the  equitable  estate,  when 
the  title  purchased  by  him  in  no  wise  enures  to  the  benefit  of  the  estate. 


John  Rolagon,  late  of  the  township  of  Oxford,  in  the 
county  of  Warren,  by  his  will,  bearing  date  on  the  twenty- 
first  of  June,  1830,  among  other  things,  devised  and  directed 
that  the  remainder  of  his  property  should  be  sold  for  cash, 
and  the  remainder  of  the  money  applied  to  purchase  a  house 
and  lot  suitable  for  the  family ;  the  house  and  lot  to  be  his 
wife's  during  her  widowhood,  and  after  her  death,  the  pro- 
perty to  be  sold  and  equally  divided  among  the  children  of 
the  testator. 

A  house  and  lot  was  purchased  by  the  executor,  which 
"^as  occupied  by  the  widow  of  the  testator  during  her  life. 
After  the  death  of  the  widow,  Jonathan  P.  Rolason,  one  of 
the  heirs-at-law  and  devisees  of  the  testator,  claiming  that 
the  deed  to  the  executor  conveyed  an  estate  only  for  his  life, 
purchased  of  part  of  the  heirs  of  the  grantee  their  interest  in 
the  land,  and  claims  title  thereto  in  his  own  right. 

The  complainants  seek — First  To  reform  and  amend 
the  deed  to  the  executor  so  as  to  conform  to  the  agreement 
for  the  purchase,  by  inserting  therein  words  of  inheritance, 
so  as  to  vest  in  the  grantee  ap  estate  in  fee  simple,  with  a 
declaration  that  the  same  is  held  upon  the  trusts  declared 
by  the  will  of  the  said  testator,  for  the  benefit  of  his  children. 

Secondly.  That  the  parties  having  the  legal  title  be  decreed 
to  hold  the  same  for  the  benefit  of  the  devisees  of  the  said 
tesUtor,  according  to  the  provisions  of  his  will. 

Thirdly.  That  the  land  6e  sold  under  the  directions  of  the 
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court,  and  the  proceeds  of  the  sale  be  distributed  among  the 
children  of  the  testator,  pursuant  to  the  directions  of  his  will. 

Mr.  Depue,  for  complainants. 
The  bill  has  two  objects. 

1.  To  correct  a  deed  made  to  Jonathan  A.  Park,  the  ex- 
ecutor of  John  Rolason,  decciised,  by  enlarging  the  estate  con- 
veyed by  the  deed,  from  an  estate  for  life  to  an  estatte  in  fee. 

2.  To  declare  the  trusts  upon  which  the  conveyance  was 
made.  # 

The  deed  was  made  to  Park  as  a  residence  for  the  widow 

of  the  testator  for  her  life,  and  afterwards  for  the  benefit  of 

the  heirs.     Full  consideration  for  the  fee  was  paid.     It  was 

a  mere  clerical  mistake.    J.  P.  Rolason,  one  of  the  heirs, 

discovered  the  defect  in  the  title,  and  procured  a  release 

from  the  widow  and  heirs  of  the  grantor,  and  attempts 

thereby  to  defraud  his  co-heirs.     His  answer  does  not  deny 

his  knowledge  of  the  trust,  nor  that  the  property  is  subject 

to  it 

The  feet  that  the  property  was  purchased  by  the  executor 
with  the  trust  fund,  and  intended  to  be  held  for  the  pur- 
poees  of  the  will,  is  clearly  established  in  evidence.  It  was 
to  be  held  for  the  widow  for  life,  and  then  for  the  heirs  in 

/«. 

As  against  the  executor,  the  deed  itself,  in  connection 
^ith  the  fact  that  the  consideration  paid  belonged  to  the 
^^te,  is  a  sufficient  declaration  of  trust.  SUl  on  Trustees 
63. 

As  against  the  heirs,  there  is  evidence  on  the  face  of  the 
^^  that  an  estate  in  fee  was  intended  to  be  conveyed.  The 
grantors  convey  all  their  interest.  They  covenant  that  they 
^  seized  in  fee,  and  that  they  will  warrant  and  defend  the 
title  forever. 

Covenants  will  not  operate  to  enlarge  the  estate  beyond 
the  operative  terms  of  the  grant,  yet  in  equity  they  are  evi- 
dence of  intention.  JRoaa  v.  Adams,  4  Dutcher  160 ;  2  Story's 
%  1 980. 
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By  a  covenant  to  the  heirs  of  the  grantee,  a  fee  would  pass 
by  estoppel.  Terrett  v,  Taylor,  9  Cranch  53.  Equity  will 
hold  the  heirs  estopped.  Cfianibei'lain  v.  Thompson,  10 
Conn.  243. 

If  the  word  "heirs"  is  omitted  from  a  deed,  the  omission 
will  be  corrected,  where  it  is  obvious  from  the  deed  that  the 
intention  of  the  parties  was  to  pass  the  fee.  Higinbotham 
V.  Burnet,  5  Johiis.  €h.  H.  184. 

As  the  trust  in  the  will,  which  was  intended  to  be  carried 
into  eflfectiby  the  deed,  could  only  be  executed  by  an  estate 
in  fee,  it  may  be  a  question  whether  the  deed  itself  does  not 
convey  a  fee.  Fisher  v.  Fields,  10  Johns.  H.  495;  HUl 
on  Trustees  64. 

The  court  will  execute  the  trust.  2  -Story's  Eq.  Jur.,  §  1061 ; 
Brown  v.  Higgs,  8  Vesey  570,  674. 

Mr.  J.  M.  Robeson,  for  J.  P.  Rolason,  one  of  the  de- 
fendants. 

The  Chancellor.  The  testator  died  on  the  fourth  of 
July,  1830.  On  the  twenty-ninth  of  May,  1832,  the  execu- 
tor exhibited  his  final  account  for  settlement  and  allowance, 
by  which  it  appeat*s  that  there  remained  in  his  hands  a  net 
balance  of  $397.68.  By  deed  bearing  date  on  the  twenty- 
seventh  of  March)  1833,  Nathan  Park,  for  the  consideration 
of  $400,  conveyed  to  Jonathan  A.  Park,  the  executor^  a  house 
and  two  lots  of  land^  containing  about  sixteen  acres.  The 
deed  itself  docs  not  specify  the  purpose  of  the  trust,  but  it 
furnishes  satisfactory  evidence  that  it  was  taken  by  the 
grantee,  not  for  his  own  benefit,  but  in  trust  for  the  estate 
of  his  testator.  The  conveyance  is  made  to  him,  not  in  his 
individual,  but  in  his  representative  capacity,  by  the  name 
and  description  of  Jonathan  A.  Park,  executor  of  the  last 
will  and  testament  of  John  Rolason,  deceased.  The  con- 
sideration is  acknowledged  to  have  been  paid  by  him  in  his 
capacity  of  executor.  The  conveyance  is  to  him  "as  execu- 
tor aforesaid,  or  to  his  lawful  representatives  as  such."     The 
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habendum  and  tenendum  clause  describes  bis  estate  and  in- 
terest in  the  same  terms.     The  covenant  is  "^vith  the  said 
party  of  the  second  part,  or  with  his  lawful  representatives, 
as  executor  aforesaid."    The  warranty  is  unto  "the  said 
Jonathan  A.  Park,  as  executor  aforesaid,  or  his  lawful  repre- 
sentatives."   As  against  the  grantee,  the  terois  of  the  con- 
veyance afford  satisfactory  evidence  that  the  land  was  held 
by  him,  not  in  his  own  right,  but  in  trust  for  the  estate  of 
his  testator.     The  evidence  shows  that  the  purchase  money 
was  paid  with  the  funds  of  the  estate.     There  is,  consequently, 
a  resulting  trust  in  favor  of  the  estate.     The  evidence  de- 
monstrates the  special  nature  and  purpose  of  the  trust.     By 
the  will  of  the  testator,  the  remainder  of  his  estate  was 
directed  to  be  invested  in  the  purchase  of  a  house  and  lot, 
suitable  for  the  family,  to  belong  to  hia  wife  during  her 
widowhood,  and  on  her  death,  to  be  sold  and  equally  divided 
among  the  children.     On  the  settleipent  of  the  estate,  a  year 
previous  to  the  date  of  the  deed,  there  was  found  in  the  hands 
of  the  executor  a  residue  of  $397.68,  within  three  dollars  of 
the  price  paid  for  the  land.    On  the  purchase  of  the  property, 
the  widow  entered  into  possession  and  continued  in  the  en- 
joyment of  it  during  her  life.     The  grantee  never  claimed 
title  to  it  in  his  own  right,  or  for  any  other  purpose.     There 
was  no  other  trust  under  the  will  for  which  the  estate  could 
We  been  held  by  the  executor,  thaa  that  to  which  it  was 
applied.  . 

The  deed,  by  its  terms,  conveys  only  an  estate  for  life. 
The  conveyance  is  to  the  grantee  md  his  lawful  representa- 
tives, not  to  his  heirs,  Littleton^  §  1 ;  I  Sheppard'a  Touch, 
101-2;  4  KenCa  Com,  5;  Kearney  v»  Macomb^  1  C,  E. 
<^i  189. 

The  application  of  the  principle,  that  in  a  common  law 
conveyance,  the  use  of  the  word  *^ heirs''  is  necessary  to  create 
^Q  estate  in  fee,  is  not  affected  by  the  circumstance  that  the 
^veyance  is  made  in  trust,  and  that  a  less  estate  will  not 
^  Bofficient  to  satisfy  the  trust.  The  language  of  Chief 
Justice  Swt,  in  Fisher  y.  Fields,  10  Johns.  JS.  505,  is 

B  * 
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applicable  only  to  iriik  cr  instrsziefits  oiiiw*  itan  common 
law  converanoeff.  as  :be  case?  r.:  >i  tj  Lis:  &tur.dai3:]y  prove. 
But  the  fact  that  the  L^nd  w:i5  ocnTrvei  :n  tmai — that  an 
estate  for  life  would  no:  r-e  ^r.^oirr.:  :o  5..-.::?fy  the  trust,  the 
purpose  of  the  trust  beinc  knows  :o  :he  grantor — afford? 
strong  evidence  that  it  was  the  :r.ten::on  of  the  parties  to 
convev  an  estate  in  fee.  This  intenticn  is  aiso  evinced  bv 
the  terms  of  the  covenant  of  warr^iiitv.  which  is  in  favor  of 
the  srrantee  and  his  lawful  rerreseiiu^tives  ro^crer.  These 
circumstances,  in  connootion  with  the  faois  established  bv  the 
evidence,  that  the  price  jviid  w;is  a  fu:l  consideration  for  the 
fee  of  the  land,  and  that  the  cestui  quf  fru*t  was  permitted 
to  hold  and  enjoy  the  lanvl  for  seventi  years  after  the  death 
of  the  grantee,  when  an  estate  tor  life  would  have  ended, 
afford  satisfactory-  pi\x»f  that  an  osteite  in  fee  was  intended  to 
be  convoyed.  Where  it  is  clearly  the  intention  of  the  parties 
to  convey  the  whole  estate,  evjuity  will  decree  a  conveyance 
of  the  fee  according  to  the  intention  of  the  p;irties,  notwith- 
standing the  want  of  words  of  inheritance  in  the  grant. 
Higinbotham  v.  Burnet,  5  Joh?}^.  Ch.  JR.  1S4:  Fisher  v. 
Fields,  10  Johns,  /?.  49o :  Bradford  v.  The  Union  Batik, 
13  How.  66;  1  Story  s  F^},  Jur,,  %  152. 

Jonathan  A.  Park,  the  executor,  to  whom  the  legal  title 
was  conveyed,  will  be  declared  to  have  been  seizeil  of  the 
land  as  trustee,  for  the  purposes  specified  in  the  will ;  and 
the  land  will  be  disposed  of,  and  the  proceeds  applied  as 
though  the  trusts  were  expressed  in  the  deed.  The  trustee 
having  died  without  executing  the  power,  the  trust  survives, 
and  equity  will  decree  its  due  execution  by  a  sale  of  the 
estate  for  the  specified  trust.     2  Story  s  Eq.  Jur.,  §  1061. 

Jonathan  P.  Rolason,  one  of  the  legatees  under  the  will 
of  his  father,  of  an  equal  share  with  the  other  children  in 
the  trust  estate,  has  become  the  owner  in  his  own  right  of  a 
part  of  the  land,  having  purchased  the  legal  title  from  a  part 
of  the  heirs  of  Jonathan  A.  Park,  the  grantee.  But  he  can- 
not thereby  defeat  the  equitable  title  of  the  cestuis  que  t^mst, 
for  it  is  obvious  from  his  answer  that  he  purchased  with 
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knowledge  of  their  equity,  and  that  he  acquired  the  legal 
title  for  the  purpose  of  gaining  an  undue  advantage  over 
those  having  an  equal  interest  with  himself  in  the  equitable 
estate. 

There  is  another  principle  equally  fatal  to  his  exclusive 
title  to  the  shares  purchased  by  him.  Where  two  or  more 
persons  having  an  interest  in  lands  claim  under  an  imperfect 
title,  and  one  of  them  buys  in  the  outstanding  title,  such 
purchase  will  enure  to  the  common  benefit,  upon  contribu- 
tion made  to  repay  the  purchase  money.  "  Where,"  says 
Chancellor  Kent,  "  two  devisees  are  in  possession  under  an 
imperfect  title,  derived  from  their  common  ancestor,  it  is  not 
consistent  with  good  faith,  nor  with  the  duty  which  the  con- 
nection of  the  parties,  a6  claimants  of  a  common  subject 
created,  that  one  of  them  should  be  able,  without  the  con- 
sent of  the  other,  to  buy  in  an  outstanding  title,  and  ap- 
propriate the  whole  subject  to  himself."  Van  Home  v. 
Fonda,  5  Johns.  Ch,  R,  407 ;  Eothwell  v.  Dewees,  2  Black's 
R,  618. 

Nor  can  he  claim  any  contribution  for  the  price  paid  for 
the  legal  title  from  those  interested  with  him  in  the  equita- 
ble estate.  The  title  purchased  by  him  has  in  no  wise  enured 
to  the  benefit  of  their  estate. 

Tlie  complainants  are  entitled  to  the  relief  prayed  for,  and 
it  will  be  decreed  accordingly. 


The  Society  for  Establishing  Useful  Manufactures 

vs,  Henry  M.  Low. 

1.  Where  the  equity  of  the  bill  is  not  denied,  or  where  the  facta  upon 
^bich  the  equity  rests  are  admitted,  but  the  answer  sets  up  new  matter  in 
Avoidance,  the  injunction  will  not  be  dissolved  or  denied  upon  the  answer 
^lone. 

2.  New  matter,  by  way  of  justification  or  avoidance  of  the  matters  con- 
Wned  in  the  bill,  will  not  avail  the  defendant  upon  the  hearing  upon  bill 
^  ansWMT. 
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3.  The  right  of  a  party  to  an  injunction,  or  to  its  continuance,  cannot  be 
prejudiced  or  altered  by  the  mere  fact  that  the  case  is  heard  upon  the  argu- 
ment of  the  rule  to  show  cause  why  an  injunction  should  not  issue,  upon 
the  complainant's  motion,  and  not  upon  a  motion  to  dissolve  by  the  de- 
fendant. The  defendant,  in  such  case,  stand:ii  upon  the  same  ground  and 
with  the  same  rights  that  he  would  upon  the  motion  to  dissolve. 

4.  A  denial  of  the  complainant's  right,  upon  an  application  for  an  in- 
junction, must  be  made  upon  the  defendant's  knowledge,  and  not  upon  his 
belief  or  opinion. 

5.  The  Passaic,  at  the  great  falls,  is  a  private  river.  The  complainants 
are  the  riparian  proprietors,  and  are  entitled  to  the  use  and  enjoyment  of 
the  stream  without  diminution  or  alteration. 

6.  Where  a  party  seeks  an  injunction  to  restrain  a  violation  of  a  cov- 
enant under  a  lease,  and  such  covenant  is  a  continuing  covenant  running 
with  thfe  land,  and  its  violation  is  of  constant  recurrence,  his  title  to  relief 
is  not  forfeited  by  long  delay  in  making  his  application. 

7.  If,  under  the  circumstances,  an  injunction  had  been  asked  without 
due  notice  that  the  complainant  insisted  upon  the  performance  of  the 
covenant,  the  motion  might  have  been  resisted  upon  the  ground  oi  sur- 
prise. 


The  bill  in  this  cause  was  filed  to  enforce  the  specific  per- 
formance of  certain  covenants  in  a  lease.  It  contained  a  prayer 
for  injunction  to  restrain  the  defendant  from  exceeding  his 
rights  under  tlie  lease.  The  injunction  was  withheld,  and  a 
rule  to  show  aiuse  grante<l.  The  cause  is  now  heard  upon 
the  argument  of  the  rule. 

Mr,  A.  S.  Pennington^  for  the  rule. 

The  lease  and  all  its  covenants,  as  set  out  in  the  bill,  arfe 
admitted  by  the  answer.  The  answer  also  admits  that  no 
gauge  has  been  inserted  by  the  defendant,  pursuant  to  the 
terms  of  his  agreement.     This  establishes  our  case. 

There  is  no  covenant  in  the  lease  to  maintain  any  desig- 
nated head  of  water,  nor  any  pretence  that  the  complainants 
have  violated  any  of  the  covenants  of  the  lease. 

The  excessive  use  of  water  is  irreparable  injury,  whicU 
there  is  no  mode  of  estimating.  The  consumption  cannot  be 
gauged,  except  by  stopping  the  supply. 

The  pretence  that  the  head  of  water  in  the  canal  has  been 
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reduced,  is  groundless.  The  head  is,  in  fact,  higher  now, 
than  at  the  date  of  the  lease. 

The  right  of  the  complainants  to  the  water  was  established 
years  ago  by  this  court.  The  application  is  merely  to  re- 
strain its  use  until  the  gauge  is  inserted^ 

Mr.  A.  B,  Woodruff,  contra. 
The  bill  is  filed  for  two  objects* 

1.  To  restrain  the  use  of  water. 

2.  To  compel  the  performance  of  covenants  in  the  lease. 
The  defendant  is  not  a  tenant  of  the  complainants,  except 

as  to  one  foot  of  water.  If  he  uses  more  than  that,  he  is  a 
mere  trespasser.  He  pays  rent  to  the  Olivers,  who  are  his 
landlords.  The  complainants  have  only  a  reversionary  in- 
terest. 

The  evidence  does  not  show  that  the  defendant  uses  more 
than  one  foot  of  water.  Nor  does  it  show  what  is  meant  by 
a  foot  of  water. 

The  defendant's  witnesses  prove  that  his  machinery  is 
driven  by  less  than  one  foot  of  water.  All  the  machinery 
can  be  driven  by  twelve  horse  power.  He  does  not  use  over 
one  square  foot  under  thirty  inch  head. 

There  is  no  evidence  that  the  complainants  own  the  water 
in  the  raceway.  This  is  the  first  step  in  the  proof  essential 
to  sustain  the  application.     3  DanieWs  Ch,  Pr,  1834,  note  1. 

If  the  complainants  have  allowed  other  parties,  by  user  of 
more  than  twenty  years,  to  acquire  rights  adverse  to  them, 
&uch  adverse  right  can  furnish  no  ground  for  the  interference 
of  this  court. 

Admitting  complainants'  right,  they  have  no  title  to  the 
i  njuuction.  The  defendant's  act  is  neither  waste,  nor  destruc- 
tion, nor  irreparable  injury. 

There  is  no  charge  that  the  defendant  is  not  responsible. 

The  complainants  are  entitled  to  no  account,  except  as 
incident  to  the  commission  of  waste.  3  DanieU's  Ch,  Fr,  1856. 

The  defendant  is  entitled  to  the  foot  of  water  under  head 
of  thirty  inches.     That  head  the  complainants  are  bound  to 
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maintain.  They  lease  more  water  than  they  can  furnish  in 
a  dry  season.  They  have  leased  twenty-two  square  feet  of 
water  to  different  lessees,  which  the  society  themselves  say 
is  all  they  can  furnish.  1  HalsL  Ch.  B.  126,  128,  134; 
Hfixton  393. 

The  injunction  compelling  the  defendant  to  insert  an  aper- 
ture, would  stop  his  mill  and  compel  him  to  suspend  his 
business.     This  injury  the  court  will  not  inflict. 

Mr.  Frelinghuysen,  Attorney  General,  in  reply. 

The  injunction  is  asked,  not  because  the  defendant  uses  too 
much  water,  but  because  he  refuses  to  put  in  a  gauge  by 
which  the  water  can  be  accurately  measured.  The  contract 
of  the  defendant  is  in  clear  terms.  We  ask  that  it  be  enforced. 

The  complainants  have  an  interest  in  the  surplus  and 
wafltod  water,  which  the  court  will  protect.  The  defendant 
covenanted  to  respect  the  complainants'  rights  to  that  water, 
and  to  draw  only  through  an  iron  aperture.  It  is  that  cove- 
nant which  wo  sock  to  enforce. 

The  title  of  the  complainants  to  the  water,  we  admit,  must 
bo  clear.  That  title  is  matter  of  law,  and  has  been  estab- 
lishod. 

Tho  answer  admits  that  the  society  own  all  the  mill  sites, 
luid  consequently  all  the  water  power,  except  such  as  they 
have  sold  or  leased.  If  the  defendant  alleges  that  they  have 
parted  with  their  rights,  the  proof  of  that  fact  is  upon  him. 

Tho  defence  is  that  the  defendant  is  entitled  to  the  thirty 
inch  head  above  the  aperture*  The  lease  contains  no  such 
covenant,  nor  are  there  any  circumstances  from  which  it  can 
ln»  inferred  at  law. 

If  tho  aperture  is  inserted,  and  the  society  do  not  furnish 
a  sulliciont  head,  the  defendant  has  his  remedy.  There  is  no 
i.\n*enant  in  tho  lease  alleged  to  have  been  violated  by  them. 

The  allegation  of  the  answer  is,  that  the  society  were 
bound  at  all  times  to  furnish  the  foot  of  water  under  a  head 
of  thirty  inches.  The  water  was  to  be  furnished  under  the 
head  aa  it  then  was.    It  is  notorious  that  every  summer  the 
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water  is  too  low  to  furnish  the  head  insisted  on  by  the  de- 
fendant. The  meaning  of  the  contract  could  not  have  been 
as  the  defendant  insists. 

The  Chancellob.  On  the  fifth  of  April,  1831,  the  com- 
plainants, being  the  owners  of  certain  lands  and  water  power 
at  Paterson,  conveyed  to  Roswell  L.  Colt,  lot  No.  8,  on  their 
middle  canal,  with  the  right  of  drawing  from  the  canal  one 
foot  square  of  water,  to  be  drawn  in  the  mode  hereinafter 
specified.  On  the  first  of  February,  1837,  Colt  leased  the 
lot  and  water  power  to  William  Beggs,  for  the  term  of 
twenty-one  years,  with  the  privilege  of  renewal  upon  the 
terms  and  conditions  therein,  and  in  the  indenture  of  re- 
newal, specified. 

On  the  first  of  February,  1858,  Robert  M.  Gibbes  and 
others,  the  then  owners  of  the  land  and  water  power,  leased 
to  Beggs ;  and  Thomas  D.  Hoxsey,  the  then  owner  of  the 
interest  of  Beggs  therein,  together  with  the  complainants, 
executed  an  instrument  in  writing,  renewing  the  said  lease 
for  the  further  term  of  twenty-one  years.  The  complainants 
seek  to  enforce  the  specific  performance  of  the  covenants 
contained  in  this  lease  against  the  defendant,  who  occupies 
the  premises  by  assignment  from  Hoxsey. 

The  terms  of  the  contract  are  clear  and  precise.  The 
lessors  demised  the  lot  and  mill,  with  the  right  and  privilege 
of  drawing  and  using  on  said  lot,  from  the  middle  canal  in 
the  rear  thereof,  and  discharging  the  same  in  front  of  said 
lot  into  the  canal,  i|i  Congress  street,  one  foot  square  of 
water,  equal  to  one  hundred  and  forty-four  square  inches  of 
water,  strict  measure,  and  no  more ;  said  water  to  be  drawn 
through  a  caat  iron  aperture,  six  iqches  one  way  by  twenty- 
four  inches  the  other,  strict  measure ;  and  no  devices  or  con- 
trivances to  be  made  or  used  to  increase  the  iiatural  flow  of 
water. 

The  lessee,  for  himself  and  his  assigns,  among  other  things, 
covenanted  with  the  complainants,  that  he  would  cause  a  cast 
iron  aperture  tq  be  n^ade,  and  permanently  and  securely 
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placed  in  the  bank  of  the  middle  canal,  in  the  rear  of  the 
ftaid  k>t,  not  lower  than  the  bottom  of  the  trunk  leading 
from  the  canal  to  the  lot,  as  the  trunk  was  at  the  execution 
of  the  original  lease,  and  which  aperture  should  in  no  case, 
and  at  no  time,  admit  of  a  greater  quantity  of  water  to  pass, 
than  what  will  naturally  flow  through  an  aperture  six  inches 
one  way  by  two  feet  the  other,  strict  measure ;  and  that  he 
would  at  all  times  during  the  continuance  of  his  lease,  main- 
tain and  keep  the  trunk,  trough  gates,  and  aperture  upon 
the  said  premises,  so  as  effectually  to  prevent  all  waste  or 
use  of  water  in  any  manner  whatever,  beyond  the  limited 
quantity  allowed  by  said  indenture  to  be  taken  or  drawn 
from  said  middle  canal,  accidents  alone  excepted ;  and  fur- 
ther, that  he  would  not  use  or  permit  to  be  used,  or  allow  to 
run  to  waste  on  said  lot,  any  more  or  greater  quantity  of 
water,  or  in  any  other  mode  take  or  draw  the  same,  than  is 
by  the  said  lease  allowed. 

The  bill  is  filed  to  enforce  the  specific  performance  of  these 
covenants  on  the  part  of  the  lessee.  It  asks  that  the  de- 
fendant be  restrained  from  drawing  more  water  than  one 
hundred  and  forty-four  square  inches,  or  in  any  other  mode 
than  through  the  aperture  specified  in  the  lease. 

The  answer  admits  all  the  material  charges  of  the  bill, 
upon  which  the  claim  to  an  injunction  is  founded.  It  admits 
the  existence  and  obligation  of  the  lease,  as  set  out  in  the 
bill,  that  no  aperture  has  been  inserted  as  required  by  the 
covenant,  that  the  water  drawn  and  used  upon  the  premises 
is  not  drawn  through  an  aperture  of  the  character  specified 
in  the  lease,  and  does  not  deny  that  more  than  one  foot 
square  of  water  is  used  upon  the  premises.  •  The  bill  charges 
that  the  defendant  has  used,  and  is  now  using  upon  the 
premises,  not  less  than  four  square  feet  of  water,  and  as 
they  are  informed  and  believe,  a  great  deal  more,  and  that 
he  ought  to  pay  $600  a  year  for  each  square  foot  of  water  so 
used,  which  is  the  usual  rate  of  the  rent  of  water  in  Pater- 
son.  Affidavits  annexed  to  (he  bill,  sustain  the  allegations 
that  the  water  is  drawn  upoq  the  defendant's  wheel  without 
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any  g^iuge,  and  that  he  is  using  at  least  four  square  feet  of 
water.  The  defendant  denies  that  he  is  using  a  quantity  of 
vi^X^T  greatly  exceeding  one  square  foot;  and  aflSdavits  are 
annexed  to  the  answer  to  show  that  it  is  impossible  to  use 
more  than  two  square  feet  of  water  on  the  defendant's  wheel, 
and  that  the  machinery  used  in  the  mill  requires  less  power 
to  drive  it,  than  would  be  furnished  by  two  square  feet  of 
water. 

This  very  conflict  of  testimony  demonstrates  the  propriety 
of  an  injunction.  The  defendant,  by  his  lease,  is  entitled  to 
draw  but  one  square  foot  of  water.  All  that  he  uses  beyond 
that  is  an  unauthorized  diversion  and  use  of  water  belonging 
to  the  complainants,  without  the  possibility  of  their  ascer- 
taining the  extent  to  which  they  are  injured.  It  was  against 
this  very  use  that  the  covenants  in  the  lease  are  designed  to 
guard.  The  covenant  on  the  part  of  the  lessee  is  not  only 
that  he  will  use  but  one  square  foot  of  water,  but  that  he 
will  maintain  an  aperture  which  shall  effectually  prevent  the 
use  of  water,  in  any  manner  whatever,  beyond  the  quantity 
allowed  by  the  lease,  and  that  the  water  shall  be  drawn  and 
used  in  no  other  mode.  The  design  of  the  covenants  clearly 
was,  not  only  to  prevent  the  use  of  more  water  than  was 
allowed  by  the  lease,  but  to  furnish  at  all  times  unequivocal 
evidence  of  the  quantity  used.  The  complainants  ask,  there- 
fore, not  only  that  the  defendant  should  be  restrained  from 
using  an  excess  of  water  to  their  prejudice,  but  that  he 
should  be  restrained  from  drawing  any  water,  under  color  of 
his  lease,  except  in  the  mode  therein  specified ;  that  they 
may  have  the  protection  against  the  wrongful  acts  of  the  de- 
fendant, which  the  covenants  in  the  lease  were  designed  to 
secure.  Upon  the  case  made  by  the  bill,  the  complainants 
are  clearly  entitled  to  an  injunction. 

The  question,  if  any  there  be  in  regard  to  the  Ciise,  is 
created  by  the  matters  set  up  in  the  answer  by  way  of  jus- 
tification or  avoidance.  It  would,  perhaps,  be  a  sufficient 
answer  to  the  matters  insisted  on  by  way  of  defence,  to  say 
that  they  cannot  avail  the  defendant  at  this  stage  of  the 

Vol.  II.  c 
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ca.UBe.  Wiiere  the  equitr  of  ii>e  hill  ib  ii:»i  a-jLjc^i.  ct  "where 
tbt;  ihcLs  upon  viiidL  ilie  ec'^Liy  reBit  ust  uzil  zi^L.  l-ut  the 
auewer  Belt  uj-  Dew  matter  m  aTr^jaftDC-T'.  iiji  .:.  uurcii-n  will 
not  i*^  didaoivtjd  or  dt»nied.  Burlier  t.  T^f  ^j'.'i.ctl,  1  i't*a^ 
266.  5l>5  :  G^recTi  t.  PaZZo*.  /Jua.  2t'7 :  -i.Vf;  t.  L>..7.?*rrr«ri, 

Tiie  dn'i^'ijiaDi  :rj  il»5  cast  ^b.-^Dd?  u:*:-!  ijr  s:*..t:-:  crouDd, 
aud  wiib  ihe  bajut'  ncLie..  tiiat  iie  wj-'j-jd  dc-  ti:»:«l  a  moLion 
to  diBsolve.  TLe  cKimj-lainanis'  eqniiT.  aDi  iLr*r  titie  lo  an 
iDJuiiCT.:0D  upon  tie  case  made  t«T  the  t»:l-,  v;*?  :'jt\ar.  The 
iiijuDc-tion  was  vitiiheld  in  ihe  firs:  in5»ADv:*e.  siii  iLe  rule  to 
eLow  cause  was  cranted,  l»ecau5ve  ii  was  de-jise-i  proper, 
under  ibe  circumetanoes.  tliat  iLe  defendiii::  ^Lc•;;id  Lave  an 
opponunitT  of  denying  that  equiiy.  TLe  coeq:  lAir.:LLi^"  right 
to  an  injun-.tion,  or  to  its  o:>ntdnaanoe.  oann:-;  be  iTO';adic«d 
or  alter-^^i  bj  the  mere  fact  that  the  case  now  juiids  ufon 
the  oomplainante'  motion,  and  not  ufon  a  motion  to  dissolve. 

The  olIv  allegation  in  the  answer  which  is  direc-iiy  re- 
ejXjDsive  to  the  allegations  of  the  bill  and  a  dor.:rJ  of  the 
c^jinplainantB*  equity,  is  that  which  relat-es  to  iLo.r  title  to 
the  water  in  coatroversv. 

The  bill  alleges  that  the  oomplainanis  are  the  owners  of 
the  water  and  of  the  works  at  Paterson,  u:]der  ibe.r  a?t  of 
inooqx^ration.  The  defendant,  by  his  answer,  says  that  he 
Usiievee  that  neither  the  act  of  incorforation,  nor  iLe  supple- 
raeutft  thereto,  nor  any  acts  which  the  sot-:ety  Lave  don-,  nor 
all  combined,  vest  the  property  or  ownership  of  the  waters 
of  the  Pasbaic  river,  or  in  the  canals  or  racewavs  ai  Fater- 
hon,  in  the  ^x;mplainantB,  and  that  they  have  no  right  to  the 
^;'^id  waters,  or  to  divert  the  same,  except  for  the  purjKJses  of 
iiHvigHtion. 

A  denial  of  the  complainants'  right  upon  an  application 
for  an  injunction  must  be  upon  the  defendant's  knowledge, 
and  not  U{x;n  his  belief  or  opinion.  This  is  clearly  a  matter 
not  within,  and  not  pretended  to  be  within^  the  defendant's 
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knowledge.     If  the  allegation  be  unlrue,  it  does  not  expose 
him  to  the  penalties  of  perjury. 

Nor  is  he  in  a  situation  to  deny  the  complainants*  title. 
He  is  under  covenant  with  them  not  to  draw  the  water,  and 
he  is  estopped  by  his  covenant  from  denying  their  right.  All 
the  right  he  has  to  the  water  is  derived  from  their  grant. 
He  holds  as  tenant  under  their  grantee,  and  neither  he,  nor 
his  immediate  landlords,  can  deny  the  complainants'  title. 

But  if  the  defendant  was  in  a  situation  to  call  in  question 
the  title  of  the  complainants,  and  if  his  denial  of  the  title 
were  absolute,  the  allegation  of  the  answer  is  destitute  of 
foundation.     The   title  of   the  complainants,   under   their 
charter,  to  the  waters  of  the  Passaic,  for  the  purposes  to 
which  it  is  applied  by  them,  has  been  too  often  recognized  by 
this  court,  and  is  too  firmly  established,  to  be  treated  as  an 
open  question.     As  early  as  1829,  in  the  case  of  The  Society 
V.   The  Mo-rris  Canal  and  Banking  Company,  Chancellor 
Williamson,  in  an  opinion  characterized  by  his  usual  learning 
and  ability,  and  which,  to  the  regret  of  the  court  and  the 
loss  of  the  profession,  is  not  reported,  said:  "The  river 
Passaic,  at  the  great  falls,  is  a  private  and  not  a  public  river. 
As  owners  of  the  lands,  the  society  has  a  clear  and  undoubted 
right,  in  my  opinion,  to  the  flow  of  all  the  waters  of  the 
Passaic  at  the  great  falls  in  their  ancient  channel,  without 
diminution  or  alteration.     The  society  has  appropriated  by 
occupancy  the  whole  water  of  the  Passaic  river  for  manufac- 
turing purposes,  as  they  had  a  right  to  do  under  their 
charter." 

Chancellor  Vroom,  in  1830,  expresses  his  opinion  as  to  the 
rights  of  the  society  in  language  equally  clear  and  emphatic. 
"The  society,"  he  says,  "are  the  riparian  proprietors,  and 
upon  plain  and  acknowledged  common  law  principles,  they  are 
entitled  to  the  use  of  the  stream,  and  have  a  right  to  enjoy  it 
without  diminution  or  alteration.  Their  right  is  not  confined 
to  the  use  of  so  much  water  as  may  be  necessary  for  their 
present  purposes.  They  have  appropriated  to  themselves  the 
use  of  the  stream.  They  have  the  right  to  take  the  whole  of  it 
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:'.r  li-r  iiTTOf^r:?  :f  th-^ir  zLiz^:t:irf^.  rrcT.i^i  ::  :5  again. 
if^^r  'e.i^  :L-r-i.  re:?::rei  :•;  ili-r  Zk^I  ::  :l-r  rrer  :r  iht 
^c^d:  ::  "ii:^  :t'.:t."      T\-:  .>>."1c:74  t.  1".^  JL^-  \'ij  Carud 

ir.i  ■"•^.-rTT:*.  :Li:  ti-?  •"it^rr  i\5  reen  IriTr-  iz-rcijii  the 
znz£.   Is  ::  i.t  i^.  r-:r  z::rT  *Ji-c.  :!::r:^  VTiir?.  sinox?  the 

tiii  zi::l::i-     Bi:  i;::i.:::ij:  ::  ::  "r»r  :ru-r.  "r'ar  ::i-  ::  a5ect 

•Ji-r  :-:=:TLi:r-in:i    r.^i::^  ?     TIt  Irrtse  w.v?  r- riTXrii,  and  the 

-:t rTLi r_*-=  T- 1  h  : ':: r  :-: z: ;  *  • : z  \ - :5  s-'-f k  : :  r n : : r .>?,  were  en- 

trr**!  :-":  :i.  1^:7.     Bv  :l.::f-r  xTf-inis  :i«f  lesj^^e  coand 

Liiii^l:  fr::n  ::n-r  :•:  tizL-?.  i-i  i:  ill  ::z:f<.  :•:  nai-tain  the 

i5  ^r-r;::L-.llT  to  rrfv-rL:  :'-r  ::*«?  c:  xi:er  rev  mi  :hi*  limited 
-.i.i-'urr  a*l:xrd  ':t  the  Iea.&e.     Th-er^  :a-   Cte.  thererbre,  no 

^  *  ^  «cr«*'-c  * «.   •*.«.«  «&^.  ^  .A^  ^  T"^  %.  »    •Hh*^  *t:  ^^^^trtr   «..■   .^^^^  '«-.  ^•^^.^  **^^  tru* 

CTc-rn:  iiTerse  to  iiia  vX'venAnt.  Xrr  is  ::  r-rivtiT-^i  that 
tii-rre   i*  anv  jr:cni  :-:r  vie^:l.ir.z^  tiia:  :hr   o*: zii ".ainanta 

:::1t  :n  tie  ni-i-?  5r^=c:fe»i  in  tLe  '.c\\s<r.  :s  a  criiinuinii;  cov- 

Trh::ii  is  '\xlj7  Tirlate^i  ^.3  '.cr.g  a<  the  water  orntinuea  to  be 
'irawn  otherwire  than  in  con:.:mi:tv  w::h  the  terms  of  the 

lAfzZL  askeii  withi-i:  notice  that  the  ocntriai-^nts  insisted 
iifcn  the  in«eni:n  of  the  ai^erture.  there  wcuid  have  been 
rea&:n  f:r  r-rsistinz  the  mcti.n  upon  the  crcuni  ^i  surprise. 
B:it  no  s::ch  defence  is  sjggestevi.  The  defendant  had 
written  n  jtic-e  to  insert  the  ap^ertiire,  iccg  bef:re  the  filing  of 

Bn:  the  main  ground  of  objection  to  the  printing  of  the 
injanction  is,  that  the  complainAnts  have  no:  kept  and  per- 
formed the  covenants  of  the  lease  on  their  part  in  this,  to 
wit,  that  the  water  in  the  racewaj  has  not  been  Qniformly 
kept  at  a  head  of  thiirt j  inches  above  the  centre  of  the  pro* 
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posed  aperture.  The  defendant  says  that  he  has  been  ad- 
vised by  counsel,  and  verily  believes,  that  the  complainants 
are  bound  by  law  to  keep  at  all  times  (except  in  case  of 
necessary  repairs)  in  the  middle  canal,  a  quantity  of  water 
sufficient  to  furnish,  if  a  cast  iron  aperture  should  be  in- 
serted at  the  bottom  of  the  canal  of  the  dimensions  of  six 
inches  by  twenty-four  inches,  according  to  the  terms  of  the 
lease,  a  head  of  at  least  thirty  inches  above  the  centre  of 
the  aperture ;  that  such  was  the  intention  of  the  parties  to 
the  deed  from  the  society  to  Colt,  and  of  the  parties  to 
the  lease  to  Beggs ;  that  such  was  the  understanding  of  the 
parties  upon  the  renewal  of  the  lease  to  Hoxsey ;  and  that 
the  complainants  have  failed  to  supply  in  the  said  canal,  a 
quantity  of  water  sufficient  to  enable  the  defendant  to  draw 
at  all  times  one  foot  square  of  water  under  a  head  or  pres- 
sure of  at  least  thirty  inches,  as  intended  and  understood  by 
the  said  lease,  and  the  parties  thereto. 

The  answer  to  the  objection  is,  that  there  is  no  covenant 
on  the  part  of  the  complainants  to  keep  the  water  at  any 
given  head  above  the  aperture.  The  only  covenant,  on  their 
part,  is  that  they  will  keep  up  and  maintain  the  main  dam 
and  banks  of  the  canal  in  front  and  rear  of  the  demised  pre- 
mises, so  that  the  foot  square  of  water  thereby  demised,  may 
at  all  times,  during  the  said  demise,  flow  freely  into  and 
upon,  and  out  of  and  from  the  said  demised  premises,  with- 
out diminution  or  hindrance,  unavoidable  accident  alone 
excepted. 

It  may  well  be,  that  when  the  lease  was  originally  made, 
and  when  it  was  renewed,  the  dam  and  the  banks  of  the 
canal  were  constructed  with  the  view  and  intention  of  main- 
taining a  head  of  thirty  inches  of  water  above  the  middle  of 
the  aperture ;  and  there  is  no  allegation  that  they  have  not 
been  so  kept  and  maintained.  The  allegation  is  that  there 
is  not,  at  all  seasons  of  the  year,  water  enough  in  the  canal 
to  maintain  the  full  head  for  which  the  canal  was  intended. 
There  is  no  covenant  by  the  complainants,  express  or  im- 
plied, that  they  would  at  all  times  furnish  that  head.  Admit 
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that  the  societv  are  Voand  br  ih«?  terms  of  the  corenant  to 
furnish  the  Jtipalated  =arplv  of  water,  there  is  clearlv  no 
covenant  a«  to  the  decree  ?f  rressare  under  which  that 
supply  should  be  farn:3he«l  Tbe  answer  alleges,  that  during 
the  continuance  of  the  lease  to  Be-zirs,  a  sa^plv  of  water  suffi- 
cient  to  maintain  that  heivi  at  ^I!  times  was  not  famished. 
If,  then,  the  supp'v  to  ma: r. tain  ?uch  head  c:i-.ild  be  furnished, 
and  the  parties  to  the  lease  in:ende«l  tha:  it  should  be,  would 
there  not  have  been  an  express  covenant  to  that  effect  ?  If, 
on  the  other  hand,  bv  reason  of  a  deficiencv  of  water  in  the 
drv  seaiion,  or  from  anv  other  cause,  that  head  could  not  at 
all  times  l>e  maintained,  if?  it  probable  that  the  lessors  cov- 
enante^l  or  intende»l  to  covenant  to  furnish  such  supply?  Is 
it  not  more  probable  that  the  lease  was  made  and  accepted 
by  the  lessees,  subject  to  that  fluctuation  of  the  head  to 
which  all  water  [tower  is  subject  during  the  course  of  the 
vear?  Be  this  as  it  mav,  the  obvious  foct  is  that  no  such 
covenant  was  made,  and  none  can  be  implied. 

The  deff^ndant  alleges  that  he  is  ready  to  pla<?e  and  use  in 
his  mill,  a  wheel  capable  of  using  only  one  s^-juare  foot  ot" 
water  under  a  head  of  thirty  inches,  as  soon  as  the  wheel 
can  V>e  constructe^l.  But  that  is  no  compliance  with  his 
covenant  to  draw  the  water  from  the  canal  in  the  mode 
Hpecified  in  his  lease. 

Again  :  he  alleges  that  he  is  willing  to  insert  the  aperture 
as  re^juired  by  the  covenant,  as  soon  as  the  complainants 
will  furnish,  the  year  round,  a  foot  square  of  water  under  a 
he/'id  of  thirty  inches.  But  he  has  no  right  to  annex  such 
condition  to  the  performance  of  his  covenant. 

There  are  also  allegations  in  the  answer,  that  by  a  con- 
inu-x  of  the  c^^mplaiiiants  with  a  mill  owner  on  the  upper 
canal,  the  ftupply  of  water  in  the  middle  canal  had  beea 
irregular;  and  that,  by  reason  of  the  increased  velocity  oC 
lh"  flow  of  wat^?r  through  the  canals,  the  head  under  whicb> 
the  wMf'V  is  drawn  wf^ou  the  wheel  has  been  diminished,  an(9- 
l»y  reanon  of  tho  UicrnHHfvl  quantity  of  water  thrown  into 
lower  canal,  the  efficient  head  and  fall,  and  consequent  powe 
of  ike  whoel;  huH  W'n  diminished.    It  may  be  that  these  an< 
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other  similar  causes  may  furnish  grounds  of  action  at  law,  or 
in  equity,  against  the  complainants.  But  they  afford  no  reason, 
in  my  judgment,  why  this  injunction  should  not  issue.  On 
the  contrary,  they  evince  the  propriety,  if  not  the  actual 
necessity,  of  the  issue  of  the  injunction,  to  restrain  the  mill 
owner  from  drawing  more  water  than  by  his  covenant  he  is 
entitled  to.  It  is  obvious  that  if  every  or  any  mill  owner  is 
permitted  to  draw  water  without  limit,  he  must  do  so  to  the 
prejudice,  not  only  of  the  complainants,  but  of  every  other 
mill  owner  upon  the  power.  The  velocity  of  the  flow  of  water 
in  the  upper  canal  is  increased,  aqd  by  this  increase  of  water 
in  the  tail-race  or  lower  canal,  the  efficient  head  and  fall  at 
every  mill  upon  that  level  is  diminished.  The  most  effectual 
mode  of  guarding  against  these  grievances  is  to  require  each 
mill  owner  to  draw  water  only  through  the  aperture  pre- 
scribed by  his  lease,  so  as  effectually  to  prevent  the  use  of 
more  water  than  he  is  entitled  to.  It  is  the  usual  mode 
adopted  on  large  water  powers,  where  different  mill  owners 
draw  their  water  from  the  same  reservoir,  and  seems  abso- 
lutely  essential  to  protect  the  rights  both  of  lessor  and  lessees. 
To  allow  the  existence  of  the  evils  to  prevail  as  a  ground  for 
not  enforcing  the  use  of  the  gauge  at  every  mill,  is  simply  to 
jtllow  the  effects  of  the  wrong  to  justify  its  continuance. 

In  the  case  of  The  Society  v.  Butler ^  2  Beasley  498,  the 

Court  of  Appeals  refused  to  enforce  the  specific  performance 

of  a  contract  made  by  the  complainants,  for  the  reason, 

among  others,  that  its  performance  would  operate  injuriously 

^o   tte  interests  of  other  lessees.     I  took  occasion  in  that 

^''^«e,  to  express  my  views  of  the  peculiar  relation  occupied 

*y  the  complainants  in  regard  to  the  lessees  of  their  power. 

^^^  same  reason  which  influenced  the  court  in  denying  the 

^"^jUnction  in  that  case,  affords  an  inducement  why  the  de- 

*endant  should  be  held  to  the  specific  performance  of  his 

^'ovenant  to  use  no  more  water  than  he  is  entitled  to,  and  to 

Measure  the  quantity  used  by  the  prescribed  form  of  gauge. 

The  injunction  is  granted.  The  defendant  will  be  allowed 
t-wenty  days  to  procure  and  insert  the  gauge. 
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JoE2c  WarijELl  Brown  vs.  Sarah  E.  Richards  and  others, 
iLe  'Aidow  and  hrirn-at-law  of  Jesse  iLicLarda,  deceased. 

1.  a  w.I-w  j.'.n^d  with  the  h'-.r?  a'  law  r.f  her  dtrewed  husband  in  thf 
ftxw,ur.».-,n  rj"  t  wn  n-..»rTi:a>;f^  to  ?rii>:y  a  j  art  of  the  itidcttedneM  of  his  ettate, 
jiledginji  hftr  iniLvLiuai  interr-?r  :n  ih*  lands  of  which  h«  died  seized,  to 
the  fayr.-.<*r.t  f.f  that  ?j<*r:rj»>ti  :r.  ir!:  lednew.  To  pecure  the  remaining  in- 
dehte«lnft«j».  ll.t-  h»r;r«-at  law,  alone  fiuby^qaently  executed  other  mortgages 
upon  thft  ^anift  rral  estaie.  Ry  ar.  arrar.gt-mtrnt  between  the  executors  and  the 
ruhsf'iiuent  niori^Age**^.  they  were  aath-rized  to  ent*r  upon  ths  mortgaged 
premihoft.  ^^11  all  tin-  standing:  t:r./:.*rr  ni  for  market,  receive  the  proceeds 
of  aal**?*.  aiiil  aj-jiroi-riat*^  them  ti  wa  d«  the  payment  of  the  mortgages  in 
such  prcij'nriu.ns  m  ui\^Va  be  atrcrr.;  ut'on  by  the  mortgagees  respectively, 
t'ndr^r  thj^  Ji>:ri'pnir  nt  fales  ot  t;r/.bf:r  w^re  made  to  a  large  amount  By  a 
suh»^qu('nt  arranc^'nirijt  bc-twetn  the  f.rst  mortgagee  (complainant  in  this 
suit)  niwi  tiio  ••^{•►»  .]n.ni  morijjaj'os.  the  yrooeedsof  these  sales  were  a[»- 
plied.  n«'t  ti»  till'  ci.iiij.ljiinai.i  s  n.i  rtg.ipe.  which  was  executed  by  the  widow, 
but  to  tho  nwhyt  .{U(  lit  iM.'r:j:apr'S.  thf  holder?  thereof  guaranteeing  the  pay 
mrnl  ol"  thr  ♦  Mrni-lairiaui  }<  rnortcatres.     Held — 

Firft  Tlio  intfrr'.t  i.f  tho  widow  cannot  be  thus  subjected  to  the«ncuin- 
branoi*  »if  thi-  t^wro  ijn.rt+iaj;*'  •ii-bt.  It  i<  l:able  only  for  the  debt  securei 
by  tljo  nu»lt^:ll:•.^  t,.  tl.,-  .uii.i.Uiiiiunt.  cxivuieu  by  herself.  Beyond  that, it 
IS  uncncutiibi-n-d 

Serond.  Tin-  w  id.-w  ik  I'jiijtlod  tt>  havf*  her  claim  for  dower  satisfied  out  ol 
the  procet'.U  t.f  tin-  ^all•  of  th««  land,  as  Uiouch  the  entire  net  proceeds  of 
the  sale  of  ih<»  timbi-r  liAtl  l>c*n  Mpjlied  ivward  the  saii»iactiun  of  lh«  com- 
plainantV  mort^'u^f. 

Third  To  aflord  tljr  wi.h.w  ilip  j-rotrrtion  to  wliich  she  is  entitled,  and  to 
Mccre  u»  hor  the  tull  valm-  «il  liic-  .l.'wrT  in  the  oquity  of  redemption,  it  is 
Lecesfiary  that  il.e  i-niuo  v»lur  o\  \hf  iimlifir  rut  upon  the  premises  should 
If  crediteii  ijj...i,  ii„.  nmii^.np  to  \il,i.h  ahv  b«*-aine  a  party.  , 

*..  A  wid.  w  If  ihtiilf.i  t.,  ,l.,wi.T  III  wild  or  unimproved  land*. 

i  if  Uie  l:ii,.l  l,|.  p., 1.1  itiniot  tlio  rn..rtj:n*:^.  the  value  of  the  dowtr  n 
^'oodifcud  If-  a».i,rtji»i,i..l  by  ii.r  »«!„,  mlf  whi»h  is  applicable  in  any  other 

4  "Wiifcre  a  w.jVh  u.l.it,  ,i^„. ,.  j.i,,  i.^.,.,,  ^^\^\  ^,,,-1  conveyed  by  the  hu>- 
t4Ui'J  aua  Wiih.  hi.,i  ii„.  |.,■,,.■«.^.|^  h«vr  I.II.I4  nsp.l  hv  the  husband,  wiihoc: 
•uy  ^onira-t  w.ih  ih*  <a.|.  i,„  i..,.nyii.f  .,i.  iI,«.  wiff,  after  the  death  of  thr 
liuaiiauid  Iv  l'.  rlii.i^  ^^  ^.n^,l^  „,„.„  ,|,„  „.al  I'MAie  of  the  husband.  a> 
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Mr,  J,  WUsoTiy  (with  whom  was  Mr.  J.  L,  N,  Stratton)  for 
the  Mount  Holly  Bank,  one  of  the  defendants. 

The  bill  is  an  ordinary  bill  for  foreclosure,  against  tho 
widow,  the  executors  and  heirs  of  Jesse  Richards,  deceased. 

The  complainant's  mortgages  were  given  by  three  of  the 
sons  and  devisees,  who  were  also  executors,  also  by  the 
widow  and  other  children,  for  $37,000,  on  Batsto,  and  other 
tracts  in  Burlington  and  Atlantic.  The  complainant  released 
all  the  lands  in  Atlantic,  and  part  of  tliose  in  Burlington. 

The  Mount  Holly  Bank  holds  a  subsequent  mortgage  for 
$20,386,  and  the  Medford  Bank  for  $6695,  executed  by  the 
same  parties,  except  the  widow.  There  were  also  sundry 
subsequent  judgments. 

There  was  a  prior  mortgage  upon  the  premises  executed 
by  Jesse  Richards  and  wife  to  Quinton  Campbell,  in  trust, 
for  $13,475. 

The  banks,  by  their  answer,  admit  the  priority  of  the 
complainant's  mortgage,  and  set  up  rights  under  their  own. 

The  controversy  principally  arises  under  an  agreement 
between  the  executors  and  the  banks,  dated  tho  4th  of  Janu- 
ary, 1858. 

By  the  will,  the  widow  was  to  receive  the  interest  of 
$100,000,  instead  of  dower,  and  there  is  strong  reason  to 
believe  that  the  executors,  with  her  consent,  so  managed  the 
estate  as  to  give  her  that  amount  instead  of  dower.  Large 
tracts  'of  land  were  sold  by  the  executors,  the  complainant 
releasing  his  encumbrance,  and  the  widow  releasing  her 
dower. 

Subsequent  to  the  agreement  of  4th  January,  1858,  and 
by  virtue  of  that  agreement,  repeated  sales  of  timber  were 
made  by  the  executors,  by  whom  the  conditions  of  sale  were 
signed. 

The  widow  never  applied  to  have  her  dower  assigned. 
The  presumption  is  that  she  determined  to  accept  the  pro- 
vision made  by  the  will,  in  lieu  of  dower.  The  expectation 
was  that  the  estate  would  be  sufficient  to  pay  her  that 
amount. 

• 
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The  widow,  before  the  assignment  of  dower,  has  no  estdte; 
it  is  a  mere  chose  in  action.  4  KenCa  Com.  61 ;  Den  v. 
Doddy  1  HcdsL  H.  367;  Andrews  v.  Andrews,  2  Greens  iJ. 
141 ;  Davison  v.  Davison,  3  Greens  H.  235,  241. 

If  dower  had  been  assigned,  she  would  have  been  but 
tenant  for  life,  and  entitled  only  to  estovers. 

In  some  of  the  states  it  is  held  that  the  widow  is  not  en- 
titled to  dower  in  wild  lands,  though  in  this  state  it  is  other- 
wise. Douffhty  V.  Doughty,  February  T.  1856,  manuscript 
opinion  of  Chancejlor  Williamson.  In  regard  to  wild  lands, 
the  widow  could  have  only  nominal  damages  for  the  waste 
by  cutting  timber. 

The  timber  belongs  to  the  heirs,  or  those  having  the  estate 
of  inheritance.  Whitfield  v.  Demit,  2  P.  W.  240 ;  Bewick  v. 
Whitfield,  3  P.  W.  267 ;  Pyne  v.  Dor,  1  Durnf,  ^  East,  55. 

But  admitting  the  widow  s  right,  her  dower  is  barred. 
The  sales  were  being  made  for  nearly  three  years,  with  her 
knowledge  and  assent.  Her  answer  does  not  deny  ignorance 
of  the  agreement  made  by  the  executors.  A  widow  may 
waive  dower  by  her  acts. 

If  dower  is  not  barred,  the  court,  after  the  sale  of  the 
timber  and  credit  for  the  proceeds  given  on  the  mortgages 
of  the  bank,  canpot  transfer  those  credits  to  a  prior  mort- 
gage. 

The  answer  also  claims  that  the  proceeds  of  the  property 

of  Mrs.  Richards,  sold  in  Philadelphia,  were  expended»on  the 
Batsto  property,  and  on  that  ground  she  claims  the  protec- 
tion of  this  court.  That  property  was  sold,  and  the  invest- 
ment made  prior  to  the  date  of  the  mortgage,  and  cannot 
a£fect  or  impair  the  legal  rights  of  the  mortgagees. 

Mr.  Woodhidl,  for  Mrs.  Richards. 

The  widow  executed  the  complainant's  mortgage,  but  was 
no  party  to  the  mortgages  to  the  banks.  Her  dower  right 
was  pledged  merely  as  a  security  for  the  debt  to  the  com- 
plainant. There  is  equity,  therefore,  in  applying  the  pro- 
ceeds of  sales  of  timber  growing  on  the  premises  to  the  first 
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mortgage  debt.     None  whatever  in  applying  it  to  the  satis- 
faction of  subsequent  mortgages. 

The  money  raised  by  the  complainant's  mortgage  was  to 
pay  the  debt  of  the  husband.  The  dower  right  was  pledged 
as  surety,  not  as  principal.  Equity  will  subrogate  her  to  the 
rights  of  the  mortgagee.  Partenche  v.  Powlet,  2  Atk,  383. 
The  private  arrangement  between  the  executors  and  the 
banks  was  prejudicial  to  the  rights  of  the  widow  as  surety. 
Its  effect  was  to  load  the  dower  right  with  a  double  burden. 
It  operated  as  if  she  had  signed  both  mortgages,  and  im- 
posed upon  her  a  burden  which  she  never  assumed. 

The  amount  of  sales  of  woodland  under  the  agreement, 
amount  to  nearly  $50,000.  The  widow  does  not  complain 
of  the  appropriation  of  the  funds  to  the  prior  mortgage 
which  she  had  signed;  but  only  to  the  mortgages  to  the 
banks. 

The  widow  is  entitled  to  be  exonerated  out  of  the  estate, 
from  the  loss  sustained  by  the  cutting  of  the  timber. 

If  the  principal  and  surety  fund  are  both  before  the  court 
and  under  its  control,  the  court  will  direct  the  debt  to  be 
paid  out  of  the  principal  fund.  1  Story's  JEq,,  §  638  ;  Hawley 
V.  Bradford,  9  Paige  201. 

But  if  the  widow  be  regarded  merely  as  surety,  not  as 
principal,  the  court  will  compel  the  transfer*  of  credit  from 
tlie  subsequent  to  the  prior  mortgage.  The  fund  was  within 
the  control  of  the  prior  creditor.  He  fiiils  to  enforce  his 
right,  and  permits  the  subsequent  mortgagees  to  obtain 
priority,  to  the  prejudice  of  the  widow. 

There  is  no  evidence  of  an  election  by  the  widow  to  take 
the  provision  under  the  will  in  lieu  of  dower.  And  no  ground 
H^n  which  such  election  can  be  presumed. 

Though  the  widow,  before  the  assignment  of  dower,  has  no 
'^'gal  estate  in  the  land,  she  has  rights  which  equity  will 
♦'nforce.'  If  the  timbei  be  sold,  she  is  entitled  to  the  interest 
<>f  one  third  of  its  value  during  life. 

By  the  sale  of  her  separate  property,  and  the  appropriation 
of  the  proceeds  by  the  husband  to  his  own  use,  she  became^ 
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in  equity,  a  creditor  of  the  husband,  and  entitled  to  be  re- 
imbursed out  of  his  estate.     2  Story's  Eq.^  §  1373. 

Mr.  Woodhull  also  cited  3  White  ^  Tudor  a  Lead,  Cases, 
739;  Newiccicicz  v.  Galm,  3  Paige  614;  S,  C,  on  Appeal, 
11  Wend,  312;  Pawlct  v.  Delaval,  2  Vcsey,  sen,,  663-9; 
Clinton  v.  Hooper,  3  £ro,  Ch,  R,  201 ;  Innes  v.  Jackson, 
16  Vesey  356,  367;  Tabelev,  Tabele,  1  Johns,  Ch.  E.  45; 
Ti^i^  V.  HeUson,  5  Johns,  Ch,  R,  452 ;  Paton  v.  Murray, 
6  Patj'e  474;  Harrison  v.  Eklridge,  2  7/afo^.  i?.  411. 

The  Chancellor.  Jesse  Richards,  late  of  the  county  of 
Burlington,  died  on  the  13th  of  June,  1854,  seized  of  a  large 
and  valuable  real  estate,  consisting  of  glass  works,  buildings, 
water  power,  and  extensive  tracts  of  land  in  the  counties  of 
Burlington  and  Atlantic.  By  hia  will  he  ordered  his  estate 
to  be  divided  between  his  widow  and  heirs,  in  the  proportions 
specified  by  law.  And  if  his  wife  desired  to  receive  a  fixed 
sum  in  lieu  of  dower,  he  directed  his  executors  to  secure  to 
her  an  annuity  for  life,  not  greater  than  the  interest  of 
$100,000,  at  the  rate  of  six  per  cent.  He  also  authorized 
his  executors  to  make  sale  of  his  standing  timber  and  land« 
for  the  payment  of  his  debts. 

At  the  death  of  the  testator  his  estate  was  largely  in  debt. 
To  satisfy  a  part  of  this  indebtedness,  two  mortgages  were 
given  by  hia  widow  and  •heirs-at-law  to  the  complainant,  for 
the  sum  of  $37,000,  upon  the  real  estate  of  which  the  testator 
died  seized. 

The  estate  was  also  indebted  to  the  Farmers  Bank  of  Now 
Jersey,  and  to  the  Burlington  County  Bank  at  Medford,  in 
a  sum  exceeding  $27,000,  which  was  secured  by  two  mort- 
gages upon  the  same  real  estate,  executed  by  the  heirs-at-law 
of  the  testator,  but  not  by  the  widow.  The  complainant's 
mortgages  were  first  in  order  of  priority. 

The  total  indebtedness  secured  by  ihe  mortgages  is  about 
$64,000.  The  widow  mortgaged  her  interest  in  the  estate 
to  secure  the  debts  due  to  the  compl  linaiit,  amounting  to 
5^37,000,  but  not  the  debts  due  to  the  banks. 
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In  this  state  of  things,  on  the  4th  of  January,  1858,  an 
agreement  was  entered  into  between  the  executors  and  the 
banks,  in  which  it  is  recited  that  the  mortgaged  premises 
consisted  principally  of  large  tracts  of  pine  and  cedar  timber, 
and  that  it  was  hoped  that  by  a  sale  of  the  timber  and  of 
such  portions  of  the  land  as  the  heirs  were  willing  to  dispose 
of,  suflScient  money  might  be  realized  to  satisfy  the  whole  of 
the  mortgage  debts,  with  interest.  And  the  banks,  by  their 
agents,  were  thereby  authorised  to  enter  upon  the  mort- 
gaged premises,  to  sell  all  the  standing  timber  fit  for  market, 
to  receive  the  proceeds  of  sales,  and  appropriate  them 
towards  the  payment  of'  all  the  above  mentioned  mortgages, 
in  such  proportions  as  might  be  agreed  upon  by  the  holders 
of  said  mortgages  respectively. 

Under  this  agreement,  sales  of  timber  were  eflfected  to  an 
amount  exceeding  $26,000.  By  a  subsequent  arrangement 
between  the  complainant  and  the  banks,  the  proceeds  of 
these  sales  were  applied,  not  to  the  complainant's  mortgage, 
which  was  executed  by  the  widow,  but  to  the  subsequent 
mortgages  of  the  banks ;  the  banks  guaranteeing  the  eventual 
payment  of  the  complainant's  mortgage. 

As  between  the  executors  and  heirs-at-law  of  Richards 
and  the  several  mortgagees,  this  arrangement  may  have  been 
perfectly  just  and  equitable.  The  estate  of  the  heirs  was 
liable  for  the  payment  of  all  the  mortgage  debts,  and  to 
them  it  was  a  matter  of  indifierence  which  mortgage  was 
first  satisfied.  As  the  payment  of  the  complainant's  mort- 
gage was  guaranteed  by  the  banks,  his  interests  were  not  pre- 
judiced. But  the  operation  of  the  agreement,  as  it  is  now 
sought  to  be  enforced  against  the  widow,  is  most  inequitable 
and  unjust.  She  mortgaged  her  interest  in  her  husband's 
estate  to  secure  the  debt  due  to  the  complainant  alone.  The 
operation  of  the  arrangement  is  to  subject  her  interest  to  the 
encumbrance  of  the  entire  mortgage  debt  of  $64,000.  To 
that  she  never  assented.  The  mortgage  was  executed  by  her 
after  her  husband's  death,  pledging  her  individual  interest 
in  the  lands  of  which  he  died  seized  to  the  payment  of  a 
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specified  indebtedness.  Beyond  that,  her  interest  in  the 
estate  of  her  husband  is  unencumbered. 

She  was  no  party  to  the  agreement  between  the  executors 
and  the  mortgagees  for  the  sale  of  the  timber.  It  is  allege<l 
that  she  knew  of  the  existence  of  the  agreement,  and  that 
the  timber  was  being  cut  upon  the  mortgaged  premises. 
But  there  is  no  evidence  that  she  knew  the  terms  of  that 
agreement,  or  that  it  could  operate  to  the  prejudice  of  her 
rights.  The  fair  presumption  is  that  she  understood  and 
believed,  as  by  her  answer  she  alleges,  that  the  procceds.of 
the  sales  of  the  timber  were  to  be  appropriated  to  the  pay- 
ment of  the  mortgages  in  the  order  of  their  priority. 

There  is  no  evidence  of  a  renunciation,  express  or  implied, 
by  the  widow,  of  her  dower  in  the  premises,  or  of  an  assent 
upon  her  part,  to  accept  the  pecuniary  provision  made  by  the 
will  of  her  husband  in  lieu  of  her  dower  in  the  estate.  So 
far  as  appears  by  the  evidence,  none  of  the  real  estate  has 
been  sold  since  the  death  of  her  husband,  without  a  release 
of  dower  being  executed  by  the  widow. 

There  is  no  difficulty  in  affording  the  widow  the  protec- 
tion she  claims  by  her  answer.  All  the  mortgages,  it  is 
admitted,  so  far  as  they  remain  unsatisfied,  virtually  belong 
to  the  banks.  The  widow  is  entitled  to  have  her  claim  for 
dower  satisfied  out  of  the  proceeds  of  the  sale  of  the  land, 
as  though  the  entire  net  proceeds  of  the  sale  of  the  timber 
had  been  applied  toward  the  satislacLion  of  the  complainant's 
mortgage. 

I  understand  the  law  to  be  settled  in  this  state,  that  a 
widow  is  entitled  to  dower  in  wild  or  unimproved  lands.  It 
was  so  held  by  the  Chancellor  (Williamson),  in  the  unre- 
ported case  of  Doughty  v.  Doughty^  at  February  Term,  1856. 
By  the  terms  of  the  statute,  she  is  entitled  to  dower  in  all 
the  real  estate  whereof  the  husliand  was  seized  of  an  estate 
of  inheritance  at  any  time  during  covertui*e.  She  is  entitle<l 
10  dower  in  an  equity  of  redemption.  If  the  latid  be  sold 
under  the  mortgage,  the  value  of  the  dower  in  woodland  is 
iujcjrtaincd  by  the  same  rule  which  is  applicable  in  any  other 
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case.  One  third  of  the  net  proceeds  of  sale,  after  satisfying 
the  mortgage  debt,  would  be  invested  for  the  benefit  of  the 
widow,  or  she  would  receive  a  gross  sum  of  equal  value,  cal- 
culated upon  the  principle  of  life  annuities. 

But  so  far  as  appears  by  the  evidence,  all  the  lands  in 
question,  from  which  the  wood  has  been  cut,  were  used  in 
connection  with,  or  as  mere  appendages  of  the  glass  works, 
or  other  manufactories  or  improvements  upon  the  land.     So 
far  as  the  timber  upon  the  Batsto  tract  is  concerned,  it  was 
undeniably  held  for  the  benefit  of  the  works  upon  that  tract. 
It  constituted  a  material  element  in  the  value  of  the  im- 
provements.    Whether  it  added  in  a  greater  or  less  degree 
to  the  value  of  the  works,  the  doweress  is  clearly  entitled  to 
the  benefit  of  the  increased  value  of  the  estate  derived  from 
that. source. 

It  is  true,  as  was  suggested  upon  the  argument,  that  she 
is  entitled  to  but  one  third  of  the  value  of  the  wood  cut 
upon  the  premises.     That  is  all  she  asks.     But  to  aiford  her 
the  protection  to  which  she  is  entitled,  and  to  secure  to  her 
the  full  value  of  her  dower  in  the  equity  of  redemption,  it  is 
necessary  that  the  entire  value  of  the  timber  cut  upon  the 
premises  should  be  credited  upon  the  mortgage  to  which  she 
^^^came  a  party,  and  by  which  she  pledged  her  individual 
interest  in  the  estate,  as  security  for  the  debts  of  the  heirs. 
The  widow  also  claims,  by  her  answer,  an  allowance  out 
of  the  estate  of  her  Kusband  of  an  amount  equal  to  the  value 
of  certain  real  estate  which  she  inherited  from  her  father 
taring  her  coverture,  the  proceeds  of  the  sale  of  which  went 
into  the  bands  of  her  husband,  were  invested  in  his  business, 
^nd  contributed  to  the  accumulation  of  the  large  and  valu- 
able real  estate  of  which  he  died  seized.     The  wife's  inherit- 
ance was  sold  and  conveyed  by  the  husband  and  wife  prior 
^0  the  year  1833,  and  was  used  by  the  husband  without  any 
^ntract  for  repayment.    Under  such  circumstances,  I  know 
of  noecjuity  which  the  wife  can  claim,  as  against  the  credi- 
tors of  the  husband.    No  secret  equity  of  the  wife,  however 
^^Rg  it  might  be  against  the  estate  of  the  husband,  could 
^V4i)  against  Qiortga^ee3,  without  notice  of  the  equity. 
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£x«cinorf  of  Snuix.  t  .  BnrDfiL  IjdiAiic  i.  Bprjt  s  tL 


ExECTTOBS  :r  Sirrxi  I.  Sms  wl  Joszte  H-  Btbsei. 

tilt  buracL  of  yr:»^c  »  ct»:il  iiit  aeVxiifciii 

or  for  tL*  fcXirruht  o:  di*crt^:'t  -l  iieriLiniii^  itnttflr  dfuAj. 


T:ex  CzAyrELLC-SL     T:-  &  *.-iT  7':>W:!f  uicc  a  5e2re»e.  the 


.       -         f,  -         .      ■    •      • 

:.z,^  ■:•:  ;t^  &.^-:rir^TLi.  are  c->Ar-j  jTixei.     Tir  i-r:of  of 

-r.  o:.r:  if  :lr  •.^uien.  siiT^e?.  TLe  fcri"^  ^j.-icw  was  :a5:;ed  in 
J'-L>.  ISO.L  TLe  caui^  las  t»rr:i  Iz-ii-i  r-eLiin^,  aiji  I  see  no 
>z&l  ;rrOuLi  :ir  ii-j^trticeziri.:,  or  r Tren  for  lie  exercise  o: 

:Le  ■i-svre;::-L  cf  :Le  •:•.:•  :ir:  :l  r«rnii::i:Bi:  funLer  deliv. 
T-e  TisinT  is  eLi'ile-i  v:.  Live  satisucuon  of  iLe  decree. 


J^EoyjLZf  LiTHArEs  r*.  Thomas  Eotle  and  others. 

;.  5',  '.'.fci?*  .1  lit  r.>5*  of  Aj.propnAiing  the  j.rc*«<si$  of  »^e.  *c«ec:i- 

ts'^'.  vyrfwA.i/  'y\^  c**-.?**  »Li  AiMdiiig  it*  exftiutica.    Ti*»  eaa  orIt  be 

^  ?«<  •v.lA  ^yr  ivT'fJ'^igr*  a^d  tale  of  nongi^ed  preniuM,  Mch  nwit- 
11^14^  4t  4«t>iwArg  Vy  *U  }A..i  LiM  pnnapial,  interwt.  and  oofta,  aocording  to 
irt  >^>vr/l7  2t  j0  ;&2b»s«ha2  wLetber  the  bUl  be  filed  by  tha  fiiil«  Imi. 
•r  M7 /fttiriMvluu  fbnubbrwoer. 
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Mr.  Raiisom,  for  the  complainant,  cited  Cooke  v.  Brawn, 

4  Younge  ^  Coll  227 ;    Wontner  v.  Wright,  2  Sim.  534 ; 

White  V.  Bishop  of  Petersborough,  Jacobus  R.  402 ;  Loftus 

V.  Swift,  2  5cA.  4"  -Z^.  657 ;  Gamvion  v.  Stones  1  Fe^cy, 

ire/?.,  339. 

-Jfr.  /.  TT.  Seudder  and  i/r.  /.  D.  MUler,  for  defendants. 

The  Chancellor.  The  decree  and  execution  in  this  case 
contain  specific  directions  for  the  appropriation  of  the  pro- 
ceeds of  sale,  both  to  the  debts  and  costs  of  the  respective 
encumbrancers,  No  change  in  the  mode  of  appropriating  the 
fund  can  be  made,  except  by  opening  and  correcting  the 
decree  and  altering  the  execution.  This  can  only  be  done 
upon  notice. 

If  the  application  had  been  made  during  the  progress  of 
the  suit  to  mould  the  decree  in  accordance  with  the  views  of 
the  applicant,  it  could  not  have  been  granted.  The  decree, 
as  it  now  stands,  is  correct,  and  in  accordance  with  the  well 
settled  practice  of  the  court.  The  bill  was  filed  by  the  last 
of  several  encumbrancers  upon  the  mortgaged  prertiises.  The 
prior  encumbrancers  were  made  parties  and  proved  their 
claims  before  the  master.  The  decree  directed  the  claim  of 
each  encumbrancer  to  be  paid  in  the  order  o£  its  priority, 
the  complainant's  debt  and  costs  being  the  last  in  order. 
The  amount  of  sales  proving  ipsufficient  to  satisfy  the  prior 
encumbrances,  the  complainant  now  asks  that  his  coats  shall 
l*e  fii*st  paid  out  of  the  fund  before  the  claims  of  the  prior 
encumbrancers  are  satisfied ;  and  that  the  encumbrancers  on 
the  several  paroels  of  land  sold,  shall  contribute  to  the  costs 
in  proportion  to  the  anjounts  respectively  realized  by  them. 

The  long  established  practice  of  the  court  in  suite  for  fore- 
closure apd  the  sale  of  niortgaged  premises,  has  heen  to 
direct  each  njortgagee  to  be  paid  his  principal,  interest,  and 
costs,  according  to  his  priority.  It  is  immaterial  whether 
the  bill  is  filed  by  the  first,  last,  or  any  intermediate  encum- 
brancer ;  the  same  rule  applies.     The  appropriation  of  the 


42  CASES  IX  CHAXCEET. 

m 

fund  is  made  in  advai^oe  of  ihe  f%&je,  ^sd  viihoat  regard  to 
the  amount  that  mav  be  realised.  Ii  x>etco£niixds  the  order 
of  pnority  of  the  respe^^iiTe  eucTimbrances  as  fixed,  and  the 
right  of  each  encumbrancer  to  xxseis,  as  cc'Dse^^nent  upon  the 
prioritv  of  his  monc^xre. 

The  application  now  made  is  based  upr*n  the  principle  that 
each  encumbrancer  should,  in  eouitv.  contribute  to  the  costs 
of  foreclosure  and  SAle  in  proportion  to  the  benefit  received, 
and  that  to  this  end  the  entire  costs  of  all  the  parties  should 
be  first  paid  out  of  the  proceeds  of  the  sale. 

When  a  fund  is  in  court  by  a  creditors  bill  or  otherwise, 
to  be  distributed  among  the  c]aimanis  pro  rata,  or  when  a 
doubtful  right  is  to  be  determined  by  settling  the  construc- 
tion of  a  will,  the  ends  of  justice  may  be  l^est  answered  by 
charging  the  cost^  of  the  proceeding  upon  the  fund.  But 
the  principle  has  no  applicsition  to  mortgagees  who  are  claim- 
ing priority  in  payment  under  clear  and  unquestioned  rights. 
The  principle  insisted  on  is  this :  that  the  prior  mortgagees 
who  come  in  and  take  the  l>enefii,  should  l^ear,  each,  a  pro- 
portionate share  of  the  costs.  But  if  the  costs  be  first  de- 
ducted from  the  proceeds  of  sale,  it  will  not  be  paid  ratably 
by  the  different  mortgagees.  The  entire  burden  must,  in 
case  of  a  deficiency  in  the  fund,  fall  upon  some  one  of  the 
encumbrancers.  It  may  be  the  first,  second,  or  last,  accord- 
ing to  the  extent  of  the  deficiency.  If  the  whole  burden 
fell  upon  the  first  mortgagee,  there  would  seem  to  be  some 
Hcmblance  of  equity  in  the  rule,  in  cases  where  he  received 
the  entire  fund.  But  if  the  fund  be  sufficient  to  satisfy  the 
costs  and  the  entire  debt  of  the  first  mortgagee,  the  whole 
bunhiu  will  fall  u|)on  the  second  mortgagee,  who  may  re- 
ceive nothing,  while  the  first  mortgagee  is  paid  in  full.  The 
rtiU;  that  each  mortgagee  shall  be  paid  his  costs  as  well  as 
\i\h  debt,  in  the  order  of  priority,  is  not  only  well  established, 
but  is  l)est  arlapted  to  secure  the  just  rights  of  the  parties. 

If  the  rule  is  adopted,  it  is  applicable  as  well  to  cases 
where  the  bill  is  filed  by  the  first  as  by  the  last  mortgagee ; 
to  the  costs  of  defendants  as  well  as  to  the  costs  of  complain- 
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ants ;  and  to  the  costs  of  judgment  creditors  and  other  en- 
cumbrancers as  well  as  of  mortgagees.  These  are  often  very 
numerous,  and  so  far  exceed  the  value  of  the  mortgaged 
premises,  that  in  no  contingency  can  the  great  majority  of 
the  encumbrancers  derive  the  least  benefit  from  the  proceeds 
of  the  sale.  To  permit  these  parties  to  burden  the  fund 
with  costs  would  defeat  the  just  claim  of  the  first  mortgagee, 
and  lead  to  gross  abuses  in  practice. 

In  the  early  case  of  Brace  v.  The  Diichess  of  Mdrlborcmgh, 
Mosdy  50,  there  were  original  and  cross-bills  between  the 
creditors  of  Sir  W.  Gostock,  by  a  great  variety  of  securities, 
and  Brice,  to  whom  the  debtor  had  conveyed  all  his  lands 
in  trust  to  sell  for  the  payment  of  his  debts.  The  estate 
was  ordered  to  be  sold  and  the  creditors  to  be  paid  their 
debts  in  the  order  of  their  priority.  The  master  of  the  rolls 
thought  it  reasonable  that  the  costs  of  all  the  encumbrancers 
should  be  paid,  in  the  first  place,  out  of  the  fund,  on  the 
ground  that  it  was  not  a  decree  for  redemption,  in  which 
each  encumbrancer  is  to  be  paid  his  debt,  interest,  and  costs, 
in  order,  but  a  sale  by  consent,  which  it  is  the  interest  of  all 
parties  to  expedite. 

The  principle  was  subsequently  applied  in  the  case  of 
annuities  secured  by  demises  of  a  rectory,  where  a  receiver 
was  appointed,  White  v.  The  Bishop  of  Peterborough,  Jacob 
402;  and  to  cases  of  foreclosure  and  sale  of  mortgaged 
premises,  where  the  bill  was  filed  by  the  first  mortgagee 
against  subsequent  encumbrancers.  Wontner  v.  Wright,  2 
Simons  534 ;  Cooke  v.  Bromn,  4  Youvge  4*  CoU,  Ex,  Eq,  227. 

A  ditterent  practice,  howewer,  was  adopted  in  Uppertcni 
V.  Harrison,  7  Siynons  444,  where  the  court  refused  to  allow 
a  subsequent  encumbrancer  his  costs,  until  the  claim  of  the 
first  mortgagee  was  settled.  It  was  stated  by  counsel  in 
that  case,  that  the  practice  of  the  court  was  to  direct  each 
mortgagee  to  be  paid  his  principal,  interest,  and  costs,  ac- 
cording to  his  priority;  and  the  cases  of  Davies  v.  Topp, 
Seaton  on  Decrees  97 ;  Wride  v.  Clarke^  Ibid,  105 ;  Geary 
V.  Geary,  Ibid,  173;  and  Wakeham  v.  Lome,  Ibid,  275, 
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cited  by  the  reporter  in  the  note  to  7  Simons  444,  will  \jq 
found  to  support  the  statement  of  counsel. 

It  was  stated  on  the  argument  of  Uppertoii  v.  Harrison, 
that  the  case  oi  Kenebd  v.  Scrafton,  13  Ves,  370,  cited  in 
support  of  the  present  application,  was  incorrectly  reported, 
as  that  was  a  creditor's  bill,  and  tho  mortgagees  were  not 
parties  to  it.  But  if  the  case  be  correctly  reported,  it  affords 
no  countenance  to  the  present  application.  The  bill  was 
filed  by  the  first  mortgagee,  who  was  clearly  entitled  to  have 
his  costs  first  paid  out  of  the  fund.  The  application  was 
resisted  by  the  third  mortgagee.  The  case  would  seem  to 
apply  to  the  complainant's  costs  only,  and  it  was  so  under- 
stood by  Chancellor  Kent.  6  Johns.  Ch.  435.  The  author- 
ities in  the  English  court  are  conflicting. 

By  the  rule  and  course  of  practice  of  the  Court  of  Chan- 
cery in  New  York,  a  subsequent  encumbrancer  is  not  entitled 
to  his  costs  till  the  debt  and  costs  of  prior  encumbrancers  are 
satisfied.  Farmers  Loan  and  Tnist  Co,  v.  Millard^  9  Paifjf 
620;  Boyd  v.  Dodge,  10  Paige  42;  Mayer  v.  Salisbury,  1 
Barbour  8  Ch.  E,  546 ;  Smack  y.  Duncan,  4  Sandf.  Ch.  B. 
621. 

The  application  must  be  denied. 


Cyrus  M.  Freeman  vs.  Edwin. R.  Freeman  and  others. 

1.  The  title  of  a  mortgagee  to  chattels  mortgaged,  is  abflolutc  at  law  after 
forfeiture,  and  he  may  sell  them  for  the  satisiaction  of  his  debt  without  the 
aid  of  a  Court  of  Chancerv. 

9 

2.  A  mortgagee  of  chattels  may  maintain  an  action  at  law  for  the  con- 
ver^ion  of  the  goods,  although  not  in  his  actual  possession. 

3.  A  mortgagee  has  the  right  to  come  into  equity  to  obtain  a  foreclosuie 
of  the  equity  of  redemption  and  a  sale  of  the  chattels,  and  also  to  protect 
the  property  from  conversion  or  destruction  until  a  sale  be  effected. 

4.  If  the  mortgagee  retain  the  chattels,  they  are  always  liable  to  re- 
demption by  the  mortgagor.  His  only  right  to  them  is  to  satisfy  bis  debt. 
When  that  is  latisiiod,  hut  title  ceases. 
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5.  The  conduct  and  fairnees  of  a  sale  of  chattels  hy  the  mortgagee  or 
pledgee,  and  the  rights  acquired  under  such  sale,  are  always  open  to  inves- 
tigaiion  at  the  instance  of  tiie  mortgagor  or  pledgor.  A  sale  under  judicial 
sanction  is  therefore  safer,  and  where  the  amount  is  large,  advisable. 

6.  The  mortgagee  has  the  right  to  foreclose  his  mortgage.  He  is  not 
bound  to  incur  the  risk  of  selling  the  property  without  the  sanction  of  a  de- 
cree, and  he  may,  it  seems,  come  into  a  court  of  equity  for  the  protection 
of  his  rights  as  mortgagee,  even  before  a  forfeiture  has  been  incurred. 

7.  Where  an  injunction  has  been  issued  at  the  prayer  of  the  mortgagee^ 
to  restrain  a  sale  or  removal  of  chattels  mortgaged,  and  the  payment  of 
the  proceeds  of  sales  already  made  to  the  plaintiff  in  execution,  if  the 
mortgagee  has  assented  to  a  sale  of  the  chattels,  and  they  have  in  fact  all 
been  sold,  the  injunction  will  not  be  continued  to  prevent  their  removal, 
or  to  restrain  the  sheriff  from  paying  over  the  proceeds. 


The  cause  waa  heard  upon  a  motiou  to  dissolve  the  injunc- 
tion and  to  dismiss  the  bill, 

Mr.  Vanatta,  (with  whom  was  Mr.  Leport)  for  defendants, 
in  support  of  the  motion. 

The  complainant  complains  of  no  wrong  done,  or  right 
withheld,  which  this  court  can  redress  or  restore.  The  bond 
from  the  mortgagor  to  the  complainant  was  due,  and  the 
title  of  the  mortgagee  to  the  goods  absolute,  prior  to  the 
filing  of  the  bill.  There  is  no  necessity  for  a  foreclosure  of 
the  mortgage.     Stewart  v.  Slater,  6  Duer  99. 

The  complainant  had  a  perfect  remedy  at  law.  He  com- 
plains of  acts  which  he  himself  permitted  to  be  done.  He 
stood  by  while  the  sale  was  being  made,  and  gave  notice  to 
the  sheriflF  to  retain  the  proceeds  of  the  sale.  He  elected  his 
tribunal  for  the  satisfaction  of  his  rights,  by  notifying  the 
sheriflF  to  bring  the  money  into  court. 

The  bill  shows  no  title  in  the  mortgagee,  nor  does  it  allege 
any  right  which  entitles  him  to  a  position  in  this  court. 
The  mortgage  is  void,  because  it  does  not  appear  that  the 
mortgagee  was  ever  in  possession  of  the  chattels.  JThere  is 
nothing  in  the  bill  to  show  why  he  had  not  taken  possession 
of  the  property.  Runyon  v.  Groshon,!  Beaa.  86;  MiUer 
V.  Panooast,  5  Dutcher  250. 
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Mr,  J,  11.  Stone f  for  complainant,  contra. 

In  til  is  state,  the  practice  in  chattel  mortgages  is  either  to 
foreclose  the  mortgage,  or  make  sale  of  the  chattels.  The 
mortgagee  may  sell  them  and  apply  the  proceeds  to  his  debt, 
ami  pay  over  the  surplus  to  the  mortgagor. 

While  in  possession  of  the  mortgagor,  they  may  be  levied 
on  as  his  property;  they  cannot  he  levied  upon  as  the  pro- 
perty of  the  mortgagee.     Doughten  v.  Gray^  2  Stockt,  324. 

The  complainant  may  come  into  this  court — 1.  By  reason 
of  his  mortgage.  2.  By  reason  of  his  equitiible  lien  on  the 
proceeds  of  sale.  He  has  a  clear  right  to  foreclose  his  mort- 
gage, if  he  so  elect.  He  has  an  equitable  lien  on  the  pro- 
ceeds of  the  sale  of  the  chattels,  Cfixiptnan  v.  Ifunt,  2 
Bcas,  370. 

The  mortgagee  haa  not  an  exclusive  absolute  right  to  the 
chattels  mortgaged.  All  he  can  do  is  to  take  possession  and 
sell  them.  This  right  the  mortgagee  Ciiunot  exercise  against 
the  claim  of  the  sheriflf  under  execution. 

The  answer  does  not  deny  the  whole  equity  of  the  bill, 
nor  have  all  the  defendants  answered.  To  a  portion,  the 
denial  is  merely  technical.  Everly  v.  iiice,  3  Greois  Ch. 
li,  553 ;  Scull  v.  Beeves,  2  Greens  Ch,  H,  84,  131 ;  Adams' 
l^quity  732,  notes. 

The  answer  is  new  matter  in  avoidance  of  the  charges  of 
the  bill,  and  constitutes  no  ground  for  a  dissolution  of  the 
injunction.     Green  v.  Pallas j  1  Beas,  267. 

This  court  may  settle  the  whole  equity,  and  no  injury  can 
result  to  the  defendants. 

The  Chancellor.  The  bill  in  this  case  was  filed  by  the 
mortgagee  in  a  chattel  mortgage,  for  the  foreclosure  of  the 
equity  of  redemption  and  the  sale  of  the  chatt<jls.  The  goods 
had  been  levied  upon  by  virtue  of  an  execution  at  law,  and 
part  of  them  sold.  An  injunction  was  issued,  at  the  prayer 
ol  the  complainant,  to  restrain  the  sale  or  removal  of  the 
goods,  and  from  paying  over  the  proceeds  of  the  Sides  already 
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made,  to  the  plaintifl*  in  execution.  The  plaintiff  in  execution 
having  answered  the  bill,  now  moves  to  dissolve  the  injunction. 
It  is  objected  that  there  is  no  equity  in  the  complainant's 
bill,  because  the  complainant  may  have  complete  and  adequate 
relict*  at  law.  It  is  true  that  the  title  of  the  mortgagee  to 
chattels  mortgaged  is  absolute  at  law  after  forfeiture,  and 
tliat  he  may  sell  them  tor  the  satisfaction  of  his  debt, 
without  the  aid  of  a  Court  of  Chancery.  Hall  v.  Belloivs,  3 
6tockL  334 ;  Long  Dock  Co,  v.  MaUery,  1  Beas,  94 ;  Chapman 
V.  Hunt,  2  Beas,  370 ;  4  Kent's  Com.  139 ;  Story  on  Bail, 
%  310,  and  note  4. 

It  is  also  true  that  he  may  maintain  an  action  at  law 
against  a  wrong-doer  for  the  conversion  of  the  goods,  although 
not  in  the  actual  possession  of  the  mortgagee.  Barrow  v. 
J^axtan,  6  Johns,  R,  258 ;  Brown  v.  Bement,  8  Ibid.  96 ; 
'Stewart  v.  Slater,  6  Duer  99 ;  Fenn  v.  Bittle^ton,  7  Fxch, 
182.  Nevertheless  the  right  of  a  mortgagee  of  chattels  to 
come  into  equity  to  obtain  a  foreclosure  of  the  ecjuity  of  re- 
demption and  a  sale  of  the  chattels,  and  also  to  protect  the 
property  from  conversion  or  destruction  until  a  sale  be 
t'ffected,  is  well  settled.  Hall  v.  Bellows,  3  Stockt,  334; 
Runyon  v.  Groshon,  1  Beas,  86. 

In  many  cases  the  remedy  in  equity  is  more  complete  and 
effectual  than  at  law.  If  the  mortgagee  retain  the  chattels, 
they  are  always  liable  to  redemption  by  the  mortgagor. 
His  only  right  to  them  is  to  satisfy  his  debt.  When  that  is 
satisfied,  his  title  ceases.  Doxighien  v.  Gray,  2  Stockt,  323 ; 
Charter  v.  Stevens,  3  Denio  33. 

A  sale  of  the  chattels  by  a  mortgagee  or  pledgee,  in  the 
absence  of  statutory  regulations,  is  attended  with  some  diffi- 
••ultv  and  embarrassment.  The  conduct  and  tairness  of  the 
sale,  and  the  rights  acquired  under  it,  are  always  open  to  in- 
vestigation at  the  instance  of  the  mortgagor  or  pledgor. 
Morris  Canal  and  Banking  Co.  v.  Fisher,  1  Stockt.  067, 
0S7-9;  Saine  v.  Lewis,  1  Beas,  323.  On  these  accounts  a 
•*ale  under  judicial  sanction  is  safer,  and  where  the  amount 
is  large,  advisable. 
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It  is  the  right  of  the  mortgagee  to  foreclose  his  mortgage. 
He  is  not  bound  to  incur  the  risk  of  selling  the  property 
without  the  sanction  of  a  decree,  and  he  may,  it  seems,  come 
into  a  court  of  equity  for  the  protection  of  his  rights  as 
mortgagee,  even  before  a  forfeiture  has  been  incurred.  Dry 
Dock  Company  v.  MaUcry,  1  Bcaeley  84,  431. 

Of  the  right  of  the  mortgagee  to  invoke  the  protection  of 
the  court,  I  entertain  no  doubt.  The  only  question  is, 
whether,  upon  the  admitted  facts  of  the  case  as  they  now 
appear  before  the  court,  the  injunction,  as  a  matter  of  sound 
discretion,  should  be  contiaued  to  the  hearing,  or  whether 
the  complainant  should  be  left  to  his  remedy  at  law.  The 
mortgagor  and  mortgagee  are  brothers.  The  property  mort- 
gaged  was  levied  upon  under  an  execution,  not  against  the 
mortgagor,  but  against  the  father,  in  whose  possession  it  was 
at  the  time  of  the  levy.  The  mortgagor  forbid  the  sale, 
claiming  the  property  as  his.  The  mortgagee,  who  was  also 
present  by  his  attorney,  did  not  object  to  the  sale^  but  gave 
notice  to  the  sheriff  to  pay  into  the  court,  from  which  the 
execution  issued,  out  of  the  proceeds  of  the  sale,  the  amount 
of  his  mortgage  debt.  He  thereby  tacitly  assented  to  the 
sale.  He  can  have,  therefore,  no  claim  in  equity  to  restrain 
the  sheriff  from  removing  the  goods  so  sold. 

The  bill  alleged  that  a  part  of  the  goods  were  sold  by  the 
sheriff,  and  that  he  threatened  to  sell  the  remainder.  The 
injunction  restrained  him  from  removing  or  selling  any  of 
the  goods,  and  in  case  any  of  the  goods  so  sold  were  delivered 
to  the  purchaser,  it  also  restrained  him  from  paying  the 
proceeds  thereof  to  the  plaintiff  in  execution.  It  also  appears 
that  all  the  goods  levied  upon  by  the  sheriff,  with  the  excep- 
tion of  a  single  article  of  small  value^  have  been  sold*  There 
is  no  propriety,  therefore,  in  continuing  the  injunction  for 
the  purpose  of  restraining  either  the  removal  of  the  goods 
sold  or  the  sale  of  the  remainder.  Nor  do  I  see  any  neces- 
sity of  continuing  it  to  restrain  the  sheriff  from  paying  over 
the  proceeds  of  the  sale. 

The  real  matter  in  dispute  is  not  the  bona  fides  of  the 
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mortgage  to  the  complainant,  but  whether  the  property 
V)elong8  to  the  defendant  in  execution,  or  to  the  mortgagor. 
If  the  property  did  not  belong  to  the  defendant,  but  to  the 
mortgagor,  it  is  clear  that  the  levy  and  sale  by  the  sheriff 
was  illegal,  and  he  is  liable  in  damages  at  law.  The  remedy 
at  law  as  between  the  execution  creditor  and  the  mortgagor 
or  mortgagee  is  complete.  To  withdraw  that  question  from 
the  ordinary  legal  tribunals  under  color  of  enforcing  the 
rights  of  the  mortgagee,  especially  where  the  amount  in  dis- 
pute is  small,  will  not  conduce  to  the  ends  of  justice. 

The  sheriff  now  holds  in  his  hands  the  proceeds  of  the  sale 
of  the  chattels  mortgaged,  under  a  notice  from  the  mort- 
gagee to  pay  it  into  the  court  out  of  which  the  execution 
issued.     If  that  court  under  the  circumstances,  on  a  motion 
to  pay  over  the  money  to  the  mortgagor  or  mortgagee,  will 
teke  cognizance  of  the  matter  in  dispute,  the  controversy 
may  be  settled  with  little  delay  or  expense.     If  the  court 
should  refuse  to  give  that  relief,  the  party  is  not  deprived  of 
his  remedy  at  law.     It  cannot  be  that  the  mortgagee,  by 
mistaking  his  true  remedy  in  supposing  that  the  court  would 
protect  him  upon  summary  motion,  can  be  deprived  of  his 
juat  rights  either  at  law  or  in  equity. 

The  injunction  is  dissolved  without  costs. 


Benjamin  Marlatt  vs,  Alfred  Perrine. 

1-  A  judgment  entered  by  confession  upon  a  bond  witb  warrant  of  at- 
^"*«y,  is  within  the  provision!*  of  the  statute,  {Nix.  Dig.  97,  §  11),  requir- 
ing the  defendant  to  give  security  before  the  issuing  of  an  injunction  to 
'^y  proceedings  at  law  in  Any  personal  action  after  verdict  or  judgment. 

^  Where  an  injunction  is  granted  contrary  to  the  statute,  the  party  is 
^^t»Ued  to  summary  relief.    He  will  not  be  put  to  his  motion  to  dissolve. 

3-  Injanction  ordered  to  be  set  aside  with  costs,  unless  complainant 
▼»thin  three  days  deposit  the  money,  or  give  the  security  required  by  the 
*^^^^;  in  which  event  the  injunction  to  stand. 

Vol.  n.  e 
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Upon  filing  the  bill  in  this  cause,  an  injunction  issued 
pui*8uant  to  the  prayer  thereof.  The  defendant  having  an- 
swered the  bill,  now  moves  to  dissolve  the  injunction  on  the 
ground  of  irregularity ;  it  having  been  issued  without  the 
security  required  by  the  statute; 

Mr,  E,  T.  Green,  for  defendatit,  in  support  of  the  motion. 

Mr.  J,  WiUon,  for  complainant,  contra. 

The  Chancellor.  The  complainant^  by  his  bill,  seeks 
relief  against  a  judgment  recovered  against  him  upon  bond 
with  warrant  of  attorney  to  confess  judgment,  and  to  enjoin 
a  sale  under  an  execution  issued  upon  the  judgment.  The 
injunction  issued  without  the  security  required  by  the  statute. 
Nix.  Dig.  97,  §  11. 

The  statute  declares  that  no  injunction  shall  issue  to  stay 
proceedings  at  law  in  any  personal  action  after  verdict  or 
judgment,  on  the  application  of  a  defendant  in  the  said  pro- 
ceedings at  law,  unless  a  deposit  be  made^  or  security  given, 
in  compliance  with  the  terms  of  the  act.  The  only  question 
is,  whether  a  judgment,  entered  by  confession  upon  a  bond 
with  warrant  of  attorney,  is  within  the  requirements  of  the 
statute. 

It  is  clearly  within  the  terms  of  the  act.  A  judgment 
entered  by  confession  upon  bond  with  warrant  of  attorney,  is 
a  judgment  in  a  personal  action.  A  proceeding  under  the 
act  entitled  "  an  act  directing  the  mode  of  entering  judgments 
on  bonds  with  warrants  of  attorney  to  confess  judgmenUj,"  is 
jin  action  of  debt.  It  is  so  styled  in  the  act  itself.  Sjction  1. 
It  falls  within  every  recognized  definition  of  an  action.  It  is  a 
remedial  instrument  of  justice,  whereby  redress  is  obUiinetl 
for  a  right  withheld.  So  it  is  the  method  prescribed  by 
statute  and  by  the  rules  and  practice  of  the  court  for  the 
recovery  of  a  debt  due.  3  Bl.  Com.  116,  117;  1  SeUon's 
Frojc.,  Introduction  73. 

If  the  judgment  had  been  entered  by  confession  in  open 
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court,  according  to  the  recognized  form  of  the  common  law, 
it  would  clearly  have  been  a  judgment  in  a  personal  action. 
That  the  judgment  ip  entered  in  the  form  prescribed  by  the 
statute  does  not  alter  the  substance  of  the  thing.  Though  I 
find  no  adjudicated  case  in  this  state,  such  is  believed  to 
have  been  the  construction  unifornily  given  to  the  statute. 
In  New  York,  under  a  similar  statute,  it  is  well  settled  that 
a  judgment  obtained  by  confession  upon  a  bond  with  warrant 
of  attorney,  is  within  its  provisions.  2  Hev.  Stat.  N.  Y.  189, 
§  141 ;  1  Eden  on  Inj.  144,  note  2 ;  Farringfx)n  v.  Freeman^ 
2  I^dw,  Ch,  JR.  672  j  Christie  v.  BogarduSy  1  Barh,  Ch.  B. 
167. 

The  statute  is  imperative.     There  is  no  authority  to  issue 

the  injunction,  except  upon  the  terms  prescribed  by  the 

statute.     The  party  will  not  be  put  to  his  motion  to  dissolve 

the  injupction.     It  will  be  set  aside  for  irregularity.    Where 

an  injunction  is  granted  contrary  to  the  statute,  the  party  is 

entitled  to  summary  relief.     Jenkins  v.  Wilde,  2  Paige  394. 

The  injunction  must  be  set  aside  with  costs,  unless  the 

cx>inpla]nant  within  three  days  deposit  the  money,  or  give 

t.he  security  required  by  the  statute,  in  which  event  the  in- 

j  unction  to  stand. 

This  course  was  adopted  in  Cook  v.  Dickerson,  2  Sandf, 

jS,  C.  B,  69J.,  and  is  warranted  by  a  fair  interpretation  of 

the  statute^     If  the  injunction  were  set  aside,  a  new  one 

^'oald  be  granted  immediately  upon  the  complainant's  giving 

the  requisite  security, 


Pbtbr  CoNOVp^  and  Lucius  Hart  vs.  Franklin  Smith 

and  others. 

1>  A  leasee  haying  made  permanent  improvements  upon  the  demised 
prsioiicg  under  a  covenant  thift  he  shall  he  repaid  their  appraised  value  at 
^s  expiration  of  the  term,  may  seek  relief  in  equity  as  well  as  at  law. 
^  viUoe  of  the  improvements  constitutes  an  equitable  lien  upon  the 
I'l^^'^iNi,  whi^  fl^i^e  entitles  the  party  to  relief  .in  equity. 
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2  If  the  lessee  covenant  for  him  and  his  astigns,  that  they  will  make  a 
new  wall  upon  a  part  of  the  thing  demised,  it  shall  bind  the  assignee. 
But  if  the  thing  to  be  done,  be  werely  collateral  to  the  land,  and  doth  not 
touch  or  concern  the  thing  demised  in  any  sort,  the  assignee  shall  not 
be  charged,  though  he  be  named  in  the  covenant.  The  covenant  is  a  mere 
personal  covenant  not  affecting  the  land  demised. 

3.  A  oovenftut  by  the  lessor  to  pay  his  lessee  the  value  of  machinery, 
fixtures,  and  other  necessary  improvenients,  authorised  to  be  substituted  in 
the  place  of  those  already  in  the  buildings  at  the  time  of  the  lease,  enures 
to  the  benefit  of  the  assignee  of  the  lessee,  though  the  word  *'  assigns"  be 
omitted.  Such  improvements  constitute  an  equitable  lien  upon  the  prem- 
ises which  can  be  enforced  only  in  this  court. 


The  bill  states  that  by  an  agreement  under  seal,  bearing 
date  on  the  28th  of  June,  1853,  between  Miles  C.  Smith  and 
others  of  the  one  part,  and  Andrew  Snowhill  and  John 
Priestley  of  the  other  part,  the  parties  of  the  first  part  de- 
mised to  the  parties  of  the  second  part,  certain  lots  of  land, 
mills,  buildings,  and  water  power  at  New  Brunswick,  for  the 
term  of  ten  years,  from  the  first  day  of  May,  1853,  for  the 
yearly  rent  of  $1200,  payable  quarterly.  And  it  was  among 
other  things,  in  and  by  the  said  agreement,  covenanted  and 
agreed  between  the  said  parties,  that  the  lessees  might  enter 
at  once  upon  the  said  premises,  aud  remove  all  the  machinery 
in  said  mills  not  adapted  for  the  business  of  manufacturing 
paper,  and  to  substitute  in  the  place  of  the  machinery  so  re- 
moved, such  other  machinery  and  fixtures  as  might  be  neces- 
sary or  proper  for  carrying  on  their  contemplated  business ; 
that  at  the  expiration  of  the  lease  on  the  first  of  May,  1863, 
the  lessees  should  peaceably  yield  up  the  possession  of  the 
said  premises ;  and  if  the  partiee  to  the  agreement,  or  thase 
who  might  then  legally  represent  them,  could  not  agree  upon 
the  value  of  the  macbiaery,  fixtures,  and  other  necessiary 
improvements  made  and  substituted  by  the  lessees  in  the 
stead  of  the  existing  machinery  in  said  mills,  each  party 
should  choose  an  arbitrator,,  which  arbitrators,  (ox  if  they 
could  not  agree,  they  with  an  umpire  by  them  to  he  chosen), 
should  make  an  appraisement  and  valuation  of  all  the  sub- 
stituted machinery,  fixtures,  and  improvements  mado  by  the 
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leasees,  and  upon  the  payment  of  the  amount  of  such  valua- 
tion and  appraisement,  the  machinery,  fixtures,  and  improve- 
ments so  appraised,  should  become  the  property  of  the  lessors 
or  their  legal  representatives.  The  lessees  entered  into  pos- 
session, and  substituted  other  machinery  and  fixtures,  and 
made  improvements  at  a  large  cost,  which  still  remain  in 
said  mills,  and  have  greatly  enhanced  the  value  thereof. 
The  complainants  claim,  by  assignment  and  transfer,  to  be 
invested  with  all  the  rights  of  the  original  lessees.  The  in- 
terest of  Miles  Smith,  one  of  the  lessors  in  the  demised 
premises,  has  been  conveyed,  by  sale  under  judgment  and 
execution  at  law,  to  Reve  A.  DeRussy,  and  the  reversionary 
interest  of  the  lessors  has  been,  and  is  largely  encumbered 
by  mortgages  and  judgments.  The  machinery,  fixtures,  and 
improvements  substituted  and  made  by  the  lessees  have  also 
been  heavily  encumbered  by  mortgages. 

The  bill  further  states  that  the  complainants  who  claim  to 
be  invested  with  the  rights  of  the  original  lessees,  being 
unable,  upon  the  expiration  of  the  term,  to  agree  with  the 
lessors  and  with  DeRussy,  in  regard  to  the  value  of  the 
machinery,  fixtures,  and  improvements  substituted  and  made, 
as  aforesaid,  in  and  upon  the  demised  premises,  selected  an 
arbitrator  on  their  part,  in  pursuance  of  the  terms  of  the 
lease,  and  gave  notice  thereof  to  the  lessors,  but  that  no 
arbitrator  has  been  nominated  by  thein. 

The  bill  prays  that  the  premises  may  be  decreed  to  be 
Bttbject  to  an  equitable  lien  for  the  value  of  the  machinery, 
fixtures,  and  improvements  substituted  in  the  stead  of  the 
machinery  in  the  mills  at  the  date  of  the  lease ;  that  the  true 
value  thereof  may  be  ascertaiped  under  the  direction  of  the 
court ;  that  the  premises  may  be  sold  under  the  order  of  the 
court,  and  the  proceeds  of  the  sale  apportioned  among  the 
parties  interested  according  to  ecjuity  ;  and  that  the  owners 
may  be  restrained  fron^  conveying  the  premises,  or  removing 
the  fixtures  or  machinery,  or  wasting  the  same,  and  from 
bringing  suit  at  law  for  rept  or  other  compensation  for  the 
rent  of  said  premises  sine?  the  expiration  of  the  lease. 

E* 
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Several  of  the  defeDdants  have  answered.     The  case  is 
now  brought  on  for  hearing  upon  the  bill  and  the  answer  of 
DeBussy  and  wife,  two  of  the  defendants,  for  the  disposition 
of  certain  questions  raised  by  the  answer. 

Mr.  C.  Parker,  for  complainants. 

Mr.  a.  Adrain,  for  defendants. 

The  Chancellor.  It  is  objected  that  there  is  no  equitjr 
in  the  complainants'  bill  to  entitle  them  to  the  relief  prayed 
for.  It  is  not  denied  that  a  lessee,  having  made  permanent 
improvements  upon  the  demised  premises,  under  a  covenant 
that  he  shall  be  repaid  their  appraised  value  at  the  expira- 
tion of  the  term,  may  seek  relief  in  equity  as  well  as  at  law. 
It  is  clear  that  he  may.  Copper  v.  Wells,  Saxton  10 ;  Berrir 
V.  Ex'rs  of  Van  Winkle,  1  Greens  Ch.  E.  269.  The  valuV 
of  the  improvements  constitutes  an  equitable  lien  upon  the 
premises,  which  alone  entitles  the  party  to  relief  in  equity. 
Other  grounds  of  equitable  relief  may  supervene.  An  ap- 
praisement pursuant  to  the  terms  of  the  covenant  may  have? 
been  rendered  impracticable,  or,  as  in  this  case,  there  may  be 
conflicting  questions  of  law  and  equity  touching  the  righu^ 
and  interests  of  lessors  and  lessees,  their  assignees  or  credi- 
tors, which  renders  relief  at  law  inadequate  or  inefiectual. 

But  the  objection  is  that  though  the  lessee  be  entitled  to 
relief,  yet  under  the  terms  of  the  lease  in  this  case,  the  as- 
signee can  maintain  no  action  either  at  law  or  in  equity  for 
the  value  of  the  improvements.  The  lease  itself  is  in  the 
usual  form  to  the  lessees,  their  executors,  administrator?, 
and  assigns.  But  the  permission  to  remove  the  machinery 
then  upon  the  premises,  and  substitute  other  machinery  and 
fixtures,  is  given  to  the  lessees,  without  mentioning  their 
assigns.  And  so  the  covenant  to  pay  the  value  of  the  ma- 
chinery and  fixtures  at  the  end  of  the  term,  is  in  terms  a 
mutual  agreement  between  the  parties  to  the  lease  and  in 
.favor  of  the  legal  representatives  of  the  lessees,  but  not  of 
^Jbeir  ajssigns. 
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Upon  a  covenant  which  runs  with  the  land,  an  action  lies 
for  or  against  the  assignee  at  the  common  law,  although  the 
assignees  be  not  named  in  the  covenant.     It  was  resolved  in 
Spencer's  case,  3  Cokes  Rep,  16,  when  the  covenant  extends 
to  a  thing  in  esse,  parcel  of  the  demise,  the  thing  to  be  done 
"by  force  of  the  covenant  is  quodammodo  annexed  and  ap- 
purtenant to  the  thing  demised,  and  shall  go  with  the  land 
and  bind  the  assignee,  although  he  be  not  bound  by  express 
words.     But  when  the  covenant  extends  to  a  thing  not  in 
being  at  the  time  of  the  demise  made,  it  cannot  be  appur- 
tenant or  annexed  to  the  thing  which  hath  no  being;  as  if 
the  lessee  covenants  to  repair  the  houses  demised  to  him 
daring  the  term,  that  is  parcel  of  the  contract  and  extends 
to  the  support  of  the  thing  demised,  and  therefore  is  qtto- 
dammodo  annexed,  appurtenant  to  the  houses,  and  shall 
bind  the  assignee,  although  he  be  not  bound  expressly  by 
the  covenant.     But  if  the  covenant  concerns  a  thing  not  in 
ease  at  the  time  of  the  demise  made,  but  to  be  built  after,  as 
to  build  a  house  or  wall,  this  shall  not  bind  the  assignee,  if 
not  named,  for  the  law  will  not  annex  the  covenant  to  a 
thing  which  hath  no  being. 

If  the  lessee  covenant  for  him  and  his  assigns,  that  they 
will  make  a  new  wall  upon  a  part  of  the  thing  demised,  it 
shall  bind  the  assignee.  But  if  the  thing  to  be  done  be 
merely  collateral  to  the  land,  and  doth  not  touch  or  concern 
the  thing  demised  in  any  sort,  then  the  assignee  shall  not  be 
charged,  though  he  be  named  in  the  covenant.  The  cove- 
nant is  a  mere  personal  covenant,  not  affecting  the  land 
demised.  Spencti^'s  Caae^  3  Cokes  H,  16,  Res,  1  and  2;  1 
Smith's  Leading  Cases  22 ;  Lametti  v.  Andeison^  6  Cowen 
302 ;  Thompson  v.  jRo«e,  8  Cowen  266 ;  Tallman  v.  Coffin, 
4  Comst.  134;  Taylors  Land,  ^  Tenant,  §  260. 

In  Rally  v.  WeUs,  3  Wilson  25,  after  a  statement  of  the 
resolutions  in  Spencer's  case,  the  principle  is  thus  suited  by 
the  court:  "There  must  always  be  a  privity  between  the 
plaintiff  and  defendant,  to  make  the  defendant  liable  to  an 
action  of  covenant.     The  covenant  must  respect  tha  x\m\^ 
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granted  or  demised.  When  the  thing  to  be  done,  or  omit- 
ted to  be  done,  concerns  the  lands  or  estate,  that  is  the 
medium  which  creates  the  privity  between  the  plaintiflF  and 
defendant.  As  if  lessee  for  life  covenants  for  him,  his  ex- 
ecutors and  administrators,  to  build  a  wall  within  his  term, 
and  afterwards  he  assigns  over  his  estate,  the  grantee  of  the 
reversion  shall  have  covenant  against  the  assignees,  and 
notwithstanding  the  covenant  wants  the  word  assigns.  Yet 
every  assignee  by  accepting  the  possession,  hath  made  him- 
self subject  to  all  covenants  concerning  the  land,  but  not  to 
collateral  covenants;  and  covenants  of  repairs  and  building 
walls  or  bouses,  are  covenants  inherent  to  the  land,  with 
which  the  assignee,  without  the  special  words,  shall  be 
charged." 

This  is  a  very  clear  and  inteHigible  statement  of  the  legal 
principle,  and  varies  from  the  resolutions  in  Spencer's  case 
in  this,  that  it  makes  no  distinction  in  the  effect  of  the  cove- 
nant, whether  it  relate  to  the  repairs  of  an  existing  building 
or  to  the  erection  of  a  new  one,  provided  it  be  upon  the  de- 
mised premises,  the  land  or  estate  being  the  medium  which 
creates  the  privity  between  the  plaintiff  and  defendant.  So 
that  the  assignee  of  the  lessee  is  bound  by  the  covenant, 
whether  it  relate  to  the  erection  of  a  new  building  or  the 
repairs  of  an  old  one.  It  is  worthy  of  notice  that  the  opin- 
ion of  the  court,  both  in  the  statement  of  the  resolution  in 
Spencer's  case  and  in  the  subsequent  enunciation  of  the 
principle  growing  out  of  it,  disregards  the  distinction  between 
the  erection  and  repairs  of  a  building.  And  the  opinion  is 
entitled  to  the  more  consideration,  as  it  emanates  from  a 
court  over  which  Chief  Justice  Wilmot  presided,  and  is  pro- 
served  in  a  volume  of  reports,  which  is  jusiiy  characterized 
as  a  very  accurate  repository  ot  judicial  decisions. 

If  this  be  a  true  statement  of  the  principle,  the  covenant 
of  the  lessor  in  this  case  to  pay  for  the  improvements,  clearly 
enures  to  the  benefit  of  the  assignee.  For,  if  the  assignee 
was  authorized  or  bound  by  the  terms  of  the  covenant  to 
change  the  machinery,  the  covenant  to  pay  for  it  must  enure 
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to  his  benefit.  But,  adopting  the  statement  of  the  principle 
as  contained  in  Spencer's  case,  to  be  the  true  one,  the  ques- 
tion still  remains — is  not  the  covenant  in  this  case  within 
the  principle  extending  the  operation  of  the  covenant  to  the 
assignee,  though  not  named  ?  The  covenant  respects  not  the 
erection  of  new  buildings,  but  alterations  and  improvements 
in  existing  buildings;  a  change  of  dne  set  of  machinery  and 
fixtures  for  another  in  the  buildings  demised.  In  the  lan- 
guage of  the  resolution  in  Spencer  s  case,  it  extends  to  the 
support  of  the  thing  demised,  and  therefore  is  quodammodo 
annexed,  appurtenant  to  the  buildings. 

If  it  be  objected  that  the  machinery  to  be  paid  for  is  new, 
and  formed  no  part  of  the  demised  premises  at  the  time  of 
the  demise,  it  may  be  answered  that  the  materials  and  labor 
which  constitute  the  repairs,  formed  no  part  of  the  demised 
premises  at  the  time  of  the  demise,  but  that  the  covenant  in 
the  one  case,  as  well  as  in  the  other,  concerns  the  thing  de- 
mised, and  is  not  collateral  to  it. 

It  seems  to  me,  therefore,  that  this  covenant  extends  to 
the  assignee,  though  he  is  not  expressly  named  in  the  con- 
tract, and  that  an  action  at  law  as  well  as  in  equity  may  be 
maintained  by  the  assignee  to  enforce  it. 

But  if  it  be  conceded  that  by  the  strict  rules  of  the  com- 
mon  law  the  covenant  does  not  affect  the  assignee,  and  that 
no  action  at  law  could  be  maintained  upon  it  in  his  name,  it 
does  not  follow  that  he  is  without  relief  in  equity.  It  is  ad- 
mitted that  the  machinery  and  fixtures  were  not  substituted 
by  the  lessees  themselves,  but 'by  the  assignees.  The  ma- 
chinery in  the  mills  at  the  time  of  the  demise  was  removed, 
Bold,  and  the  price  paid  to  the  lessors,  and  the  new  machinery 
Was  substituted,  and  improvements  made,  as  provided  in  the 
Contract.  The  complainants  are  now  before  the  court  asking 
oompensation  for  valuable  improvements  made  upon  the  de- 
mised premises  during  the  continuance  of  the  term,  with  the 
knowledge  and  consent  of  the  lessors.  These  improvements 
oonstitute  an  equitable  lien  upon  the  premises  which  can  be 
enforced  only  in  this  court.     It  was  upon  this  ground  that 
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relief  was  granted  in  the  cases  of  Cojtper  v.  Wdls,  and  Berry 
V.  Exrs  of  Van  Winkle,  already  referred  to.  The  design 
of  the  complainants'  bill  is  to  enforce  this  lien,  and  to  secure 
to  the  complainant^  the  value  of  the  substituted  machinery 
and  fixtures  at  the  expiration  of  the  terra. 

In  this  aspect  of  the  case  it  does  not  seem  to  be^  material 
whether  the  assignees,  at  the  expiration  of  the  lease,  unlaw- 
fully refu.sed  to  surrender  the  premises,  or  whether  they 
were  then  in  a  situation  to  transfer  the  property  clear  of 
encumbrance,  or  whether,  from  this  or  any  other  cause,  the 
defendants  were  pot  bound  to  join  in  tjie  appointment  of 
arbitrators.  If  the  complainants  were  asking  the  appoint- 
ment pf  an  arbitrator,  with  a  view  to  the  specific  perform- 
ance of  the  contract,  a  different  question  would  be  presented. 
It  is  clear  that  the  court  would  not,  under  the  circumstances, 
appoint  an  arbitrator,  or  enforce  the  specific  performance  of 
the  contract.  Copper  w.  Wells,  Saxton  14;  McKihbin  v. 
Brown,  1  McCarter  13. 

Whatever  effect  the  unlawful  refusal  of  the  complfiinants 
to  surrender  possession,  or  their  inability  to  transfer  the 
substituted  machinery  to  the  defendants,  may  have  upon 
their  rights  or  interests,  they  constitute  no  obstacle  to  the 
complainants'  suit,  nor  do  they  affect  the  equity  of  the  bill. 

The  lessees  are  authorized  by  the  terms  of  the  contract  to 
remove  the  machinery  from  the  mills  upon  the  premises  at 
the  date  of  the  demise,  iand  to  substitute  in  the  place  thereof, 
such  other  machinery  and  fixtures  as  might  be  necessary 
or  proper  for  carrying  on  their  contemplate4  business. 
"Whether  the  brick  buildipg  claimed  to  have  been  erected 
upon  the  premises  is  within  the  contract,  or  constitutes  a 
matter  for  compensation,  )vill  depend  upoQ  the  character  of 
the  building,  and  the  use  to  which  it  was  applied,  and  this 
\\ill  forrw  a  proper  subject  of  inquiry  before  the  master. 
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Edward  Kearney,  executor  of  General  Philip  Kearney, 
deceased,  V8,  Agnes  Kearney  and  othei*s. 

1.  A  tefltator,  by  his  will,  gave  and  bequeathed  as  follows:  "  I  give  and 
bequeath  to  Susan  K.  the  sum  of  $10,000,  to  be  paid  to  her  on  her  reach- 
ing the  age  of  sixteen  years."  Held,  that  the  legatee  takes  a  vested  inter- 
est in  the  legacy,  liable  to  be  defeated  by  her  death  before  reaching  the  age 
of  sixteen  years ;  and  that  she  is  entitled  to  interest  on  the  legacy  from  the 
death  of  the  testator. 

2.  The  codicil  to  the  will  contained  the  following  clause :  "  I  do  hereby 
devise  to  my  daughter,  Virginia,  lately  born  to  me,  $dO0  per  annum  during 
her  natural  life,  to  be  paid  to  her  quarterly  in  advance  by  my  executor, 
commencing  with  her  attnining  her  fifteenth  year."  Held,  that  Virginia 
is  not  entitled  to  maintenance  out  bf  the  te.«tator's  estate ;  she  has  no  in- 
terest in  the  estate  beyond  the  aniluity  itself,  which  cannot  be  anticipated. 

3.  The  codicil  also  contained  the  following  clause :  "  It  is  my  will  that 
my  wife  shall  have  the  right  to  occupy  and  possess  my  estate  called  Belle- 
grove,  in  New  Jersey,  as  well  as  all  my  furniture,  household  goods,  silver, 
hooks,  paintings,  statuary,  and  other  works  in  the  fine  art9,  there  or  else- 
where, to  hold  to  her  during  her  natural  life  and  widowhood."  Held',  that 
this  is  an  estate  of  freehold  with  all  its  rights  and  incidents;  the  gift  is  of 
the  right  to  possess  the  property,  real  and  personal,  during  the  life  of  the 
widow,  if  she  remain  unmarried ;  and  if  she  marry,  during  widowhood 
ooly.  It  necessarily  involves  the  right  lo  use  the  personal  property  upon 
the  estate  or  elsewhere,  at  her  pleasure.  The  widow  is  bound  to  repair 
unly  to  the  extent  of  preventing  waste. 

4.  A  direction  to  an  executor,  "  as  sooii  as  convenient  after  the  testator's 
death,  to  have  the  residuary  estate  allotted  and  set  off  in  se[>arate  portions, 
and  to  hold  the  same  severally  in  iTu»i  until  the  coming  of  age  of  each  of 
the  sons,  and  as  ench  son  conies  of  age,  to  execute  and  deliver  to  him  a 
sufficient  fee  simple  deed  therefor,"  does  not  vest  in  the  executor  an  estate 
III  fee  to  be  held  by  him  in  trust  for  the  pur{)Oses  specified  in  the  will,  where 
the  manifest  desigu  of  the  testator  was  that  the  residuary  estate  should  vest 
in  his  surviving  son  in  possession  and  enjoyment,  upon  his  attaining  the 
•*ge  of  twenty -one  years. 

').  If  the  trustee  deem  that  the  interest  of  his  cestui  que  trust,  the  re- 
liidiiiderman.  require  repairs  to  the  estate  before  he  comes  of  age,  ho  will 
**<*  authorized  to  repair. 

<5.  The  tenant  for  life  and  remainderman,  each  pay  insurance  for  their 
respective  interests. 

7.  An  annuity  or  which  there  is  no  consideration  save  natural  love  and 
^(iciion,  and  which  the  testator  wtis  under  no  legal  obligation  to  pay, 
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creates  no  charge  upon  the  estate.  The  fact  that  it  was  paid  by  the  testa- 
tor for  a  long  cours**  of  y«*nr8,  an<l  that  he  gave  written  instructions  to  Ins 
agent  for  its  punctual  payment  while  in  life,  creates  no  legal  or  equitable 
obligation  to  continub  it  after  his  death. 


The  bill  in  this  cause  was  filed  by  the  executor  of  General 
Philip  Kearney,  to  determine  the  interest  of  his  widow  and 
children  in  his  estate  under  certain  clauses  in  the  will ;  and 
also  the  rights  and  liabilities  of  the  tenant  for  life  and  re- 
mainderman. The  executor  seeks  the  direction  of  the  court 
in  the  execution  of  the  trust,  without  being  hostile  to  any  of 
the  parties  in  interest. 

Mr.  Parker  and  Mr.  Keasbei/,  for  the  executor,  cited  2 
P.  Wm8.  21 ;  3  Atk.  438 ;  2  Johns.  Ck.  R.  614 ;  3  Ath  716 ; 

3  Vescy  10;  1  Eq.  Oases  Ab.  301;  1  Dick.  310;  3  Russell 
263;  3  Bradf.  198;  b  Binney  477;  4  Rawle  113-19;  Sax- 
/on  43;  2  Beas.  138;  1  C.  E.  Green  243;  1  Sumrwr  1;  2 
Y<mnge  ^  Coll.  181 ;  4  Younge  c^  Coll.  221 ;  Ajnbler  395 ; 
2  Desalts,  65;  1  Cruise  Dig.  123;  SmitKs  Land.  ^  Tenant 
191. 

Mr.  A.  0.  Zabnskiey  for  the  widow  and  daughters,  cited 

4  Zab.  686;  2  Williayns  on  Executors  1288;  2  Roper  on 
Legacies  1257-61;  1  Dick.  310;  3  Russell  263;  1  P.  Wms. 
783;  1  Roberts  on  WiUs  460-1;  2  Atk.  216;  8  Paige  331; 

5  Barb.  324;  20  WtJid.  53;  11  Wend.  298;  2  Edw.  Ch.  R. 
523;  ZSim.  398;  9  Paige  1U7;  11  Vesey  1;  I  Bro.  Ch. 
R.  268. 

Mr.  Frelinghuyscny  Attorney  General,  for  John  Watts 
Kearney,  cited  3  Atk.  101;  2  Williams  on  Executors  1288; 
1  Coxs  Ch.  R.  433;  14  Serg.  df  R'^ixde  238;  2  Snced  512; 
10  Hump.  30 ;  1  Cruise  Dig.  104-5. 

The  Chancellor.  The  will  of  the  testator.  General  Philip 
Kearney,  among  other  provisions,  conUiins  the  following 
gifts  and  directions,  viz. 
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To  his  wife,  Agnes,  the  sum  of  $3000  per  annum  in  lieu 
f  (lower.  To  his  son,  Archibald,  a  devise  of  real,  and  a 
ift  of  personal  estate,  equal  in  value  and  amount  to  the  real 
lid  personal  esUite  previously  settled  upon  his  son,  John 
Vatts,  in  order  to  equalize  the  shares  of  his  two  sons.  To 
is  daughter,  Susan,  the  sum  of  $10,000,  to  be  paid  to  her 
a  her  reaching  the  age  of  sixteen  years. 

All  the  rest,  residue,  and  remainder  of  his  present  or  after 
quired  estate,  he  gave,  devised,  and  bequeathed  to  his  two 
ms,  John  Watts  and  Archibald  Kennedy,  to  be  equally 
vided  between  them,  to  be  allotted  and  set  off  in  separate 
>rtions  by  his  executors,  as  soon  as  conveniently  might  be 
ter  his  death ;  and  to  be  held  by  them  severally  in  trust 
itil  the  coming  of  ege  of  his  sous,  and  as  each  son  came  of 
^e,  to  execute  and  deliver  to  him  a  sufficient  fee  simple  deed 
lerefor.  In  the  event  of  the  death  of  either  of  his  sons 
:ider  age  and  without  issue,  he  gave  all  the  residuary  estate 
►  the  surviving  son ;  and  if  b6th  should  die  under  age,  and 
ithout  issue,  he  gave  all  the  residuary  estate  in  fee  simple 
»  his  eldest  male  grandchild  then  living,  on  condition  that 
i  Uike  the  name  of  Kearney  in  lieu  of  his  patronymic. 

He  directed  his  executor  to  allow  and  pay  to  the  guardians 
each  of  his  sons  $600  a  year,   payable    semi-annually, 
^til  each  of  them  comes  of  age,  to  be  deducted  from  the  in- 
>ine  of  his  part  of  the  estate. 

He  gave  his  executors  all  such  powers  to  sell,  mortgage, 
t^  lease  any  part  of  his  estate,  and  generally  to  do  all  such 
2t8  and  things  as  may  be  necessary  for  the  good  manage- 
ment of  his  estate  and  the  fulfillment  of  the  testator's  intea- 
ious  in  the  premises. 

He  appointed  his  cousin,  Edward  Kearney,  of  the  city  of 
^ew  York,  executor  and  trustee  of  the  will. 

The  testator  subsequently  made  and  published  a  codicil  to 
^is  will,  as  follows  : 

"My  son,  Archibald  Kennedy,  having  departed  this  life,. 

^^  Hiiother  daughter  being  born  to  me,  I  do  hereby  make 

^"« following  alterations  and  additions  to  my  will: 
Vol.  II.  F 
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''First.     It  is  my  will  that  my  wife,  Agnes  Maxwell,  shall 
liaMe  the  right  to  occupy  and  possess  my  estate,  called  Belle- 
<4rove,  in  New  Jersey,  as  well  as  all  my  furniture,  household 
j^oods,  silver,  books,  paintings,  statuary,  ahd  other  works  in 
the  fine  arts,  there  or  elsewhere,  to  hold  to  her  during  her 
natural  life  and  widt)whood.     Should  she  at  any  time  sur- 
render its  possession  to  my  son,  John  Watts,  to  whom  by 
reason  of  the  death  of  my  son,  Archibald  Kennedy,  the  sam^ 
will  go,  she  shall  receive,  for  her  life,  the  sum  of  five  hun.--" 
dred  doUai-s  yearly,  as  an  equivalent. 

"  Second.    I  likewise  bequeath,  give,  and  order  my  execu-  -" 
tors  to  pay  to  my  said  wife,  Agnes  Maxwell,  one  thousancrr^ 
dollars  yearly,  during  her  life,  in  addition  to  what  is  hereii 
and  by  said  will  devised  to  her,  to  be  paid  as  directed  in  m; 
said  will,  in  item  first  thereof,  and  on  the  same  conditions 
therein  expressed ;  my  object  being  to  enable  her  to  reside  icr.- 
the  place  where  our  cherished  son,  Archibald  Kennedy,  died^     ^' 
and  meet  its  expenses.     But  whether  she  reside  there  on^^^ 
not,  it  is  my  intention  that  she  shall  receive  said  additional-  ^ 
yearly  sum  of  one  thousand  dollars. 

''Third.      I  do  hereby  devise  to  my  daughter,  Virginia,  — ^ 
lately  born  to  me,  five  hundred  dollars  per  annum  during  her  ^^ 
natural  life,  to  be  paid  to  her  quarterly  in  advance,  by  my 
executor,   commencing    with  her  attaining    her  fifteenth 
year." 

.  The  will  is  dated  at  Paris,  France,  on  the  *  *  *  day 
of  January,  1861,  and  is  in  the  handwriting  x)f  the  testator. 
The  codicil  is  dated  at  the  city  of  Washington,  on  the  seven- 
teenth of  March,  18G2. 

The  testator  fell  in  battle  on  the  first  of  September,  1862, 
and  the  will  and  codicil  were  thereafter  duly  admitted  to 
probate  by  the  surrogate  df  the  county  of  Hudson. 

The  executor  and  trustee  asks  a  judraal  construtition  of 
the  will,  and  the  direction  of  the  court  in  the  execution  of 
his  trust. 

The  testator  left  at  his  decease  two  daughters,  Susan  and 
Virginia,  each  under  the  age  of  fourteen  years.     By  Uis  will 
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he  gavo  as  follows:  "I  give  and  bequeath  to  Susan  Kear- 
ney, my  child  by  the  aforesaid  Agnes  Maxwell,  the  sum  of 
$10,000,  to  be  paid  to  her  on  her  reaching  the  age  of  six- 
teen years.  If,  however,  she  die  before  that  ago,  this  legacy 
to  become  part  of  my  residuary  estate." 

The  codicil  contains  the  following  clause :  '•  I  do  hereby 
devise  to  my  daughter,  Virginia,  lately  born  to  me,  $500 
per  annum,  during  her  natural  life,  to  be  paid  to  her  quar- 
terly in  advance,  by  my  executor,  commencing  with  her 
attaining  her  fifteenth  year." 

The  will  contains  no  provision  for  the  support  or  educa- 
tion of  either  of  these  daughters  until  their  legacies  are 
payable.  Their  mother,  as  guardian,  claims  an  allowance 
for  their  present  support. 

The  legatee  takes  a  vested  interest  in  the  legacy  of  $10,- 
000,  liable  to  be  defeated  by  her  death  before  reaching  the 
5ige  of  sixteen  years.     If  she  die  before  that  time,  the  legacy 
ftinks   into  the  residue.     As  a  general  rule,  legacies,  like 
clobts,  draw  interest  from  the  time  they  are  payable.     Bui 
when  the  legatee  is  an  infant  child  of  the  testator,  and  no 
Itrovision  is  made  for  its  support  before  the  time  fixed  for 
the  payment  of  the  legacy,  interest  on  the  legacy  will  bo 
allowed  from  the  testator's  death,  by  way  of  maintenance. 
1  J^q.    0x8.  Ab,  301;    Incledon  v.  Northeote,  3  Atk,  438; 
Harvey  v.  Harvey ^  2  P.  Wras.  21 ;  Lupton  v.  Ziipton,  2 
Johriif.  Ch.  11 614 ;  Jordan  v.  Clark,  1  C.  E,  Green  243.    Tlu' 
exception  extends  only  to  the  infont  child  of  the  testator,  or, 
to  one  toward  whom  the  testator  has  assumed  a  paternal 
relation.     It  extends  to  no  other  relation,  nor  even  to  an 
adult  child.     It  is  founded  upon  the  natural  obligation  of 
the  father  to  provide  a  present  support  for  his  infant  chil- 
dren,  and    upon  his  presumed    intention   not   to   deprive 
them   of -such   support.      Crickeit  v.   Dolby ,   3    Vescy  10; 
Dawes    v.   Swan,   4   Haas.    215;    Sullivan  v.    Winthro]-', 
1  Sumner  1 ;    Roberts  v.  Malin,  5  Indiana   18 ;    Bnnk- 
erhoff  V.  Merselis   Exrs,  4  Zab.  680 ;    2  Roper  on  Leg- 
adeSf  Chap.  20,  1246.    As  regards  the  legacy  to  Susan, 
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*:*--r-^  i*  r,o  .Iom'-:.     She  is  e:!t:t[e«i  :o  interest  on  the  legacy 


fi"  Ti  ^Lr^  'ierith  01*  tlie  te^tiit-r-r. 


I:  :-  ';r-:->i  tl:  \:  the  ar.r.n::v  :o  Vir-jinia  fnlls  within  the 

-  'r.-  rrir.  irle.  :iivl  :h:\:  she  is  er.tir'e-l  to  the  annuity  fi*om 
••:  -  i  -  i:h  ■:•:*  the  rither.  I:  :<  c-rt.iir.  :h:\t  the  necessity  for 
rr.  :':-.vr.-.ir.».  ■\::  i  the  ol':j:At::n  ot"  ih-^  !:i:h-r  to  provide  for 
:•.  :-  :h"^  s  -r.e  in  r  :-.:ir.i  ::■  l-::h  the  l-i^^uers.     But  the  case 

'    f'-.  ir.:.-:::'.-  •l-'-^s  iv^:  fall  w::h:r.  :he  T-rinoiple  upon  which 

*  .  ■-     :  • : !' :  :::  ves  : :i : e r •  s t  -r  -  r.  ;";  :•  cioy  l-/t'?re  t ho  time  when , 
"'  "h-^  :  :rn:-  •::  :hv  wilh  it  i-^  r.vi  ;e  ivwnMe.     It  is  admitted 

*  .  t  **:.  T-  :-  !:?  rr-.-^  l-.i.t  •' -r  si-h  iii  :ir.?wanoe  in  the  case 
"'  -'.  ■■.:.  ::  t  \:-.:.    T.-'-ro  :s  :;o  t>i::  I  or  t-rir.  "!r-il  monev  cjiven 

*  •;.-  r.'.i'*  tr.t.  o'.t  of  whivi:  tho  :i:inu:ry  is  to  be  paid. 
'^..-  h  '  :.    !.:■..  V.  vrst'.  1  or  o  ::::!.-:viir.  a!:d  no  interest  in 

-  .  ..,..•/.  i-y:.-!  tho  annuity  :t>o!:.  Tiie  will  fixes  with 
"  "  -    '.:.   th.'   tir:-'^  :\:  wh:;ii   the  i-ivmont  of  the  annuitv 

-  .  ii  -::-.';•.  r. '.\  Til- IV  is  r.o  iv.r.i  tor  the  presumption 
'.,  r.  :■.•;  t--:   :  .:•  it^t-^::  i   i  it  shviii  v  ■•nTu-^not*  at  an  earlier 

:■■  :.  It  :-  -:;^'_:' <:-■  i  tiiat  thi*  a^ir.uitv  is  t:iven  to  her 
iri:.^  hi*  n  iti;r.ii  1::V'.  ar.d  r.v.ist.  th«.'rofore.  as  in  other 
'  =.  ■■.r.\rA":\:-:  iVvn  tho  d».ath  oi"  ti;o  testator,  and  that  by 

*  .-•  :  :t*rr  '.'.  I'ls  •  0!  t!io  Iv-yaost.  the  testator  simply  intended 
•■  -i"  ".ire  ti.  it  tho  aiii:uity  shoiiM  be  paid  to  the  annuitant 
i*-.  T'-r-:!!  vt'tt-r  slie  attaiiiOvl  \wv  tiftooiitii  year,  and  that  pre- 
v:/:-  to  that  time  it  s!iould  be  exjxvidod  tor  her  support  and 
-d-:::i::on.  But  tho  obvious  dos'ca  of  tho  testator  was  that 
•he  annuity  should  commonoo  with  the  annuitant's  attaining 
her  Itttoenth  year,  and  that  tho  ]\xynients  should  be  made 
■  .^;;irt->rly  in  advance.  That  is  the  natural  import  of  the 
1  v^ine=t.  It  is  moreover  highly  improbable  that  the  testator 
-hould  have  desirdl  or  intend^  that  the  annuitv  should  be 
paid  into  the  hands  of  a  child  only  fifteen  years  of  age, 
rather  than  to  her  mother  or  iruanlian.  But  it  is  insisted 
that  thi.s  court  may,  even  agi\inst  the  dearly  expressed  in- 
tention of  the  testator,  make  provision  for  a  child  out  of  his 
estate.      As  a  general   principle,  I  think  that  propoeitioq 

'fiunot  be  sapported. 
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It  is  well  settled  that  a  court  of  equity  will,  where  it  ap- 
pears necessary  for  the  support  or  education  of  an  infant, 
anticipate  his  income,  whether  secured  by  will  or  by  deed  of 
settlement,  and  for  this  purpose  they  will  even  break  into 
the  principal  of  the  fund.  And  in  this  class  of  cases  the 
allowance  will  be  made  in  direct  contradiction  to  the  terms 
of  the  will  or  deed.  It  is  not  a  question  of  construction. 
It  respects  not  the  right  of  property,  but  the  time  of  enjoy- 
ment. If  the  court  deem  it  necessary  for  the  support  and 
education  of  an  infant,  or  most  for  his  advantage,  that  in- 
terest which  has  been  directed  to  accumulate,  or  that  prin- 
cipal payable  at  a  future  day,  should  be  applied  for  that 
purpose,  it  will  be  so  ordered ;  and  so  a  larger  allowance  will 
be  made  for  an  infant's  support  than  is  provided  by  the  tes- 
tator. But  these  cases  turn,  not  upon  the  true  construction 
of  the  will,  or  the  presumed  intent  of  the  testator,  but  upon 
the  power  and  practice  of  t^e  court  to  control  the  estate  of 
the  infant  for  his  benefit* 

But  the  allowance  of  interest  to  an  infant  child  of  the 
testator,  before  the  time  fixed  for  the  payment  of  the  legacy, 
is  mainly,  if  not  exclusively,  a  question  of  construction. 
The  court  considers  the  parent  to  be  under  an  obligation  to 
provide  not  only  a  future  but  a  present  maintenance  for  his 
t:hild,  and  therefore  holds  that  he  could  have  postponed  the 
time  of  the  payment  only  from  the  incapacity  of  the  child 
to  receive,  hut  that  he  never  meant  to  deprive  him  of  the 
fruit  of  the  legacy;  which  fruit  is  the  only  maintenance, 
and  which  maintenance  he  yfixs  bound  to  provide.  Crickett 
V.  DolLy,  3  Vesey  13, 

"  If,"  says  Chancellor  Kent,  '•  there  be  no  other  provision, 
the  Ipgacy  carries  interest  immediately,  on  the  presumption 
thi^t  the  parent  must  have  intended  that  the  child  should  in 
the  meantime  be  maij^t^ined  at  his  expense."  Luptoii  v. 
Lwpton,  2  Johns.  Ch,  R.  628. 

And  Lord  Rcdesdale  says :  '*  In  t}ie  casa  of  a  father  and 
a  child  having  no  other  provisioQ,  if;  is  considered  a  neces- 
sary ipi^pHc^^iqu  t^^t  (he  }egacy  shall  bear  interest,  l)ecause 

r* 
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he,  being  bound  to  provide  maintenance  for  his  child,  and 
having  made  provision  by  a  legacy  payable  at  a  future  day, 
must  be  presumed  to  intend  that  the  child  should  be  sup- 
ported in  the  meantime;  but  this  implication  is  ousted,  if  he 
provides  any  maintenance  for  the  child,  however  small  the 
maintenance  and  however  large  the  legacy."  UUis  v.  UlliSf 
1  Sch.  (Sf  Lef.  5. 

The  whole  current  of  authority  shows  that  the  settled 
rule  of  construction,  that  the  legacy  draws  interest  from  the 
death  of  the  testator,  has  been  adopted  from  a  regard  to  the 
presumed  intention  of  the  testator. 

It  has  been  remarked  by  eminent  judges,  that  courts^of 
justice  have  gone  great  lengths,  or  in  the  language  of  Lord 
Hardwicke,  "  have  made  a  great  stretch,"  to  provide  a  main- 
tenance for  infants  who  are  entitled  to  legacies  payable  at  a 
future  time.  Ilearle  v.  Greenbank,  3  Atk,  717;  Miies  v. 
Executors  of  Wistei\  5  Binney  477.  Interest  has  been 
allowed  not  only  on  vested  legacies,  and  legacies  defeasible 
on  a  future  contingency,  but  also  upon  legacies  in  which 
the  legatee  has  no  interest  in  jyi^aesenti,  but  which  are  purely 
contingent.  In  Mole  v.  Mole,  1  Dick,  310,  the  legacy  was 
not  only  contingent  upon  the  legatee's  attaining  the  age  of 
twenty-one,  but  the  interest  was  ordered  to  accumulate,  and 
the  legacy  was  given  over  upon  the  defendant  s  dying  before 
twenty-one.  It  has  been  observed  that  this  is  as  strong  a 
case  as  could  well  arise  for  the  appliciition  of  the  rule,  and 
it  is  relied  on  by  complainant's  counsel  as  authority  for  the 
position,  that  the  court  will  make  provision  for  the  infant 
out  of  the  estate  against  the  expressed  intention  of  the  tes- 
tator. The  master  of  the  rolls,  in  deciding  the  case,  gives 
no  reason  for  his  decision  which  will  justify  the  inference 
drawn  from  it.  He  makes  no  allusion  whatever  to  the  direc- 
tion for  accumulation,  nor  to  the  fact  that  the  decision  is 
against  the  intent  of  the  tastator,  but  support-^  the  decision 
solelv  by  the  citation  of  authorities  to  show  that  interest  will 
be  allowed  when  the  legacy  is  contingent.  The  decision 
may,  perhaps,  be  sustained  on  the  ground  that  the  presump* 
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tion  arising  from  the  obligation  of  the  testator  to  support 
his  infant  child,  is  so  strong  as  not  to  be  overcome  by  the 
direction  for  accumulation,  and  that  the  order  for  accumula- 
tion was  in  fact  made  subject  to  that  intent.  If  the  case 
was  meant  to  decide  that  maintenance  will  be  allowed  to  an 
infant  child  out  of  the  estate  of  a  testator,  against  his 
clearly  expressed  intent,  it  is  certainly  in  conflict  with  the 
great  weight  of  authority. 

Courts  make  the  allowance  of  interest  to  the  infant,  either 
on  the  ground  of  carrying  out  the  intention  of  the  testator, 
or  of  dealing  with  the  estate  of  the  infant  for  its  benefit. 
They  do  not  attempt  to  violate  the  will  of  a  testator,  by  dis- 
posing of  his  property  contrary  to  his  clearly  declared  inten- 
tion, or  by  appropriating  property  bequeathed  to  A,  for  the 
f^upport  of  B,  though  he  be  a  child  of  the  testator,  an  infant 
And  destitute.     If  the  testator  had  seen  fit  to  leave  both  his 
infant  daughters  totally  unprovided  for,  this  court  would 
l:iave  had  no  power  to  alter,  however  much  it  might  regret, 
s  uch  disposition. 

Nor  can  the  court  presume,  when  the  testator  has  given  to 
la  is  daughter  an  annuity  for  life,  commencing  on  her  attain- 
i  r^g  the  age  of  fifteen  years,  that  he  intended  that  the  annuity 
^  liould  commence  upon  his  death.  The  more  natural  and 
K^^»isonahle  presumption  would  seem  to  be,  where  provision 
l^^ms  been  made  by  the  testator  for  the  mother  of  the  child, 
t  bat  his  intent  and  expectation  was  that  the  child  would  be 
ri~^  ^intaiued  by  the  mother  until  the  time  designated  for  the 
c-o  nmencement  of  the  annuity.  The  executor  is  not  authorized 
^<=>  anticipate  the  annuity  to  Virginia,  nor  to  pay  anything 
^  ^*  t  of  the  estate  of  the  testator  for  her  maintenance. 

JBy  his  will,  the  testator  gives  the  residue  of  his  estate, 

t^^l  ami  personal,  to  his  two  sons,  John  Watts  and  Archi- 

^^Id  Kennedy,  to  be  equally  divided  between  them.    If  either 

^ie  before  coming  of  age,  the  residuary  estate  is  given  to  the 

survivor.     If  both  die  before  coming  of  age,  the  entire  resi- 

Awe  is  given  to  the  testator's  eldest  male  grandchild  then 

^ving,  on  coudition  that  he  takes  the  name  of  Kearney.    The 
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Urnns  of  the  devise  are  clear,  and  vest  an  inroediate  estate  in 
iL'i  eons  of  the  testator,  liable  to  b'e  ui-kated  upon  a  future 
tontingency. 

There  are  expressions  in  the  will  which  indicate  a  different 
I»uq*ose,  and  which,  it  is  insisted,  vt-st  in  the  executor  an 
estate  in  lee  to  be  held  by  him  in  trust  for  the  purposes* 
fcpecified  in  the  will.  Thug  the  executor  is  directed,  as  soon 
as  convenient  after  the  testator's  death,  to  have  the  residuary 
estate  allotted  and  set  off  in  separate  portions,  and  to  hold 
the  fiame  severally  in  trust  until  the  coming  of  age  of  each 
of  the  sons,  and  as  each  son  comes  of  age,  to  execute  and 
deliver  to  him  a  suflBcient  fee  simple  deed  therefor,  which  it 
is  clear  the  executor  cannot  do,  unless  he  be  himself  seized 
in  fee.  The  rejil  design  of  the  testator  was,  that  the  residu- 
ary estate  should  vest  in  his  surviving  son  in  possession  and 
enjoyment,  upon  his  attaining  the  age  of  twenty-one  years. 
He  probably  believed  that  in  order  to  effect  that  purpose,  a 
deed  from  the  executor  was  necessary,  inasmuch  as  the  estate, 
until  that  period,  was  to  remain  in  the  hands  and  under  the 
control  of  the  executor,  who  was  invested  with  all  such  j>owen> 
as  might  be  necessary  for  the  good  management  of  the  estate 
and  the  fulfillment  of  the  testator's  intentions.  The  surviving 
residuary  devisee  undoubtedly  takes  the  estate  subject  to  all 
the  provisions  of  the  will.  He  takes  the  residue,  only  after 
the  legacies  to  the  wife  and  daughters  of  the  testator  have 
been  provided  for.  And  the  jxjwer  of  the  executor  to  control 
the  estate,  so  far  as  naay  be  necessary  lor  those  purposes,  is 
unquestioned.  The  legal  title,  nevertheless,  is  by  the  terms 
of  the  will,  in  the  residuary  devisee,  not  in  the  executor. 

By  the  codicil,  this  legal  estate  of  the  residuary  devisee  in 
a  part  of  the  land,  is  made  subject  to  a  life  interest  of  the 
wife.  The  language  of  the  dev.se  is  as  follows:  "It  is  my 
will  that  my  wife,  Agnes,  shall  have  the  fight  to  occupy  and 
possess  my  estate  called  Bellegrove,  in  Kew  Jersey,  as  well 
as  all  my  furniture,  household  goods,  silver,  lx)oks,  paintings, 
statuary,  and  other  works  in  the  fine  arts,  there  or  elsewhere, 
to  hold  to  her  during  her  natural  life  and  widowhoo^!/'    The 
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interest  of  the  widow,  both  in  the  real  and  personal  estate, 
continues  so  long  only  as  she  remains  unmarried.  It  is  tanta- 
mount to  a  devise  for  life,  provided  she  remains  unmarried ; 
and  if  she  marry,  daring  her  widowhood  only.  The  interest 
of  the  wife  is  not  a  mere  easement,  consisting  of  the  right  of 
living  in  the  house,  and  occupying  the  personal  pro[>erty 
there,  but  it  is  an  estate  of  freehold,  with  all  its  rights  and 
incidents.  The  gift  is  of  the  right  to  possess  the  property 
during  her  life.  The  possession  of  the  estate  necessarily  in- 
volvee  its  use  and  enjoyment,  the  right  of  receiving  the  rents, 
■with  all  the  privileges  incident  to  a  tenancy  for  life.  A  gift 
of  the  rents  is  a  devise  of  the  land.  Kerr?/  v.  Derrick,  Cro. 
^ac.  104 ;  Steivart  v.  Garnett,  3  Simons  398 ;  Beehnafi  v. 
Jludsorty  20  Wend,  53 ;  Craig  v.  Craig,  3  Barh.  Ch,  li.  76 ; 
4  Kent's  Com,  536. 

The  testator  might  undoubtedly  have  restricted  the  widow 
t-O  the  mere  privilege  of  occupying,  or  residing  in  the  house, 
and  of  using  the  personal  property  there,  and  not  elsewhere. 
Such  may  have  been  his  intention,  but  certainly  no  such  re- 
strictive words  are  used,  nor  is  there  anything  in  the  will 
from  which   such   intention   can   be  legitimately  inferred. 
There  is  no  restriction  whatever,  express  or  implied,  upon  the 
iise  of  the  furniture.     It  is  a  gift  of  the  right  to  possess  the 
personal  property  for  life  or  during  widowhood,  and  neces- 
sarily involves  the  right  of  using  it  there,  or  elsewhere,  at 
her  pleasure.     Marshall  v.  Blew,  2  Atkyns  217.     It  is 
worthy  of  remark,  that  the  right  conferred  is  not  the  right 
}^  reside  in  the  mansion-house,  but  to  occupy  and  possess 
the  estate  called  Bellegrove.    In  the  next  clause  of  the  codicil, 
the  testator  bequeathes  to  his  wife  an  annuity  of  $1000  dur- 
^^g  her  Hfe,  in  addition  to  what  be  had  previously  bequeathed 
^  W,  his  object  being  (in  the  language  of  the  will)  **  to 
enable  her  to  reside  in  the  pllu3e  where  our  cherished  son, 
Archibald  Kennedy,  died,   and  meet  its  expenses."    But 
^nHher  she  reside  there  or  not,  she  shall  receive  the  addi- 
tional yearly  sum  of  $1000.    The  annuity  was  given  to  enable 
"^  ko  reside  in  the  house,  but  it  was  left  optional  wiih  her  Vi 
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resi  J*^  iL'-Tr:  or  i.o:.  The  gift  o:'  :L^  lund  and  chattels,  as  ha?? 
berrii  siiia.  wai?  mu'jh  broader  than  a  mere  right  of  residence. 
It  :-  a  gilt  of  the  right  to  pot.ie^j  the  estate  acd  chattels,  and 
to  hold  to  her  during  her  life  and  widowhood.  No  restric- 
tion i.s  irnp  j?e*l  in  regard  to  her  r»-?idence.  None  will  be 
imj-Iie*].  It  can  be  imj^osed  oniv  by  the  use  of  clear  and 
une«>ui vocal  terms.  Courts  lean  sir-Liiiv  aixainst  such  re- 
striction,  in  favor  of  the  wi.low's  ri^Lt. 

In  Holme  v.  Harrison,  2  Wtiartcn  2S3,  the  words  of  the 
will  were.  **  ray  wife  to  have  a  fiou^c  to  live  in  and  garden." 
It  wriij  held  that  she  i-jok  an  estate  lor  life. 

In  Mtuthofy.  Dracourt,  3  Watt^  24«>,  the  testator,  after 
reservintr  two  rooms  lor  the  use  of  AV.  durinjr  life,  used  this 
laniruacre :  *'  I  desire  that  the  widow  mav  have  the  choice  of 
thohe  two  rooms,  which  shall  the  ln?st  suit  her,  because  I 
desire  that  the  said  W.  may  be  sure  of  a  shelter  during  the 
timtr  she  may  have  to  live."  It  w:\s  held  that  W.  took  an 
estate  for  life,  and  not  a  mere  Ciisement  in  the  property. 

Though  not  apparent  upon  the  pk-adings,  it  wjis  admitted 
u\Hjn  the  argument,  that  the  estate  called  Bellegrove,  consists 
of  one  hundred  acres  of  land,  more  or  less.  That  there  are 
upon  it  several  tenements  besides  the  mansion-house  and  its 
out-houses  and  dependencies,  which  the  testator,  during  his 
life,  was  in  the  habit  of  leasing  to  tenants.  Assuming  this 
as  an  admitted  fact,  it  seems  to  render  the  construction  of 
the  devise  free  from  all  doubt.  The  devisee  clearly  cannot 
occupy  several  tenements  by  personally  residing  in  them. 
Bhe  cannot  have  the  benefit  of  the  devise,  nor  possess  the 
Bellegrove  estate  in  any  other  way  than  by  taking  an  estate 
for  life,  which  she  may  occupy  either  by  her  tenants,  or  in 
j^rson. 

The  widow  takes  the  Bellegrove  estate,  w-ith  all  the  inci- 
dents of  a  tenancy  for  life.  She  may  not  commit  actuiil  or 
permissive  waste.  To  that  extent  only  she  is  bound  to  repair. 
If  the  trustee  deem  that  the  interest  of  his  cestui  que  trust, 
(be  teQaat  iq  remainder,  require  other  repairs  to  the  estate 


FEBRUARY  TERM,  1864.  71 

Frey  v.  Adm'rs  of  Frey. 

before  he  comes  of  age,  to  that  extent  he  will  be  authorized 
to  repair. 

The  tenant  for  life  and  remainderman,  each  pay  insurance 
for  their  respective  interests.  The  estate  of  the  infant  can 
in  no  wise  be  benefited  by  insuring  the  life  estate  of  the  widow. 

The  expenses  of  removing  the  goods  from  Paris  to  Belle- 
grove,  having  been  ordered  by  the  testator  in  his  life  time, 
is  clearly  a  debt  of  the  estate^  and  must  be  paid  by  the  ex- 
ecutor. 

Annuities  secured  by  the  bond  of  the  testator  or  otherwise, 
and  for  which  his  estate  is  liable,  must  be  paid  by  his  execu- 
tor. But  an  annuity  for  which  there  is  no  consideration, 
save  natural  love  and  aflFection,  and  which  the  testator  was 
under  no  legal  obligation  to  pay,  creates  no  charge  upon  the 
estate.  The  fact  that  it  was  paid  by  the  testator  for  a  long 
course  of  yealrs,  and  that  he  gave  written  instructions  to  his 
a^nt  for  its  punctual  payment  while  in  life,  creates  no  legal 
or  equitable  obligation  to  continue  it  after  his  death.  The 
trustee  has  no  authority  to  continue  the  payment  of  such 
annuity. 


Eliza  Ann  Frey  vs.  Garret  I.  Demarest  and  Margaret 
Maher-,  administrators  of  Henry  Frey,  deceased. 

1.  The  rule  is  that  if  an  executor,  administrator,  or  trustee,  negligently 
'uffer  the  trost  moneys  in  his  hands  to  lie  idle,  or  mingle  them  with  his 
ownfnods,  or  employ  th^m  in  his  business,  he  is  chargeable  with  interest. 

2.  It  is  the  duty  of  an  administrator  to  invest  the  funds  of  an  infant  in 
his  hands,  within  a  reasonable  time  after  the  settlement  of  his  accounts, 
^'We  ijhere  is  no  probability  that  he  will  be  called  on  for  early  payment. 

^-  An  administrator  is  not  'entitled  to  a  diminution  in  the  legal  rate  of 
interest  u]>on  funds  retained  in  his  hands  uninvested,  on  the  ground  that 
11  would  have  been  difficult  to  inv'est  in  his  neighborhood  small  sums,  ex* 
'^Pt  at  less  than  the  legal  rat6. 

4.  Administrator  allowed  six  months  from  settlement  of  account  for 
n&king  inTestment,  and  charged  with  interest  from  that  time  to  date  of 
decrw. 
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5.  An  administrator  is  entitled  to  no  commissions  uj»on  funds  remaining 
in  his  hand.^  alter  nettlemeut  of  his  account,  where  he  had  neglected  to  invest 
them,  ttr  has  converted  them  to  his  own  use. 

0.  Where  interest  is  given  against  a  trustee,  as  a  remedy  for  a  breach  of 
trust,  Ct)8t8  follow  as  of  course. 


Mr,  iV^.  C.  Slaightj  for  complainant. 

Mr,  C,  H,  Voorhis,  for  defendants. 

The  Chancellor.  On  the  24th  of  September,  1840, 
Garret  I.  Demarest,  as  one  of  the  administrators  of  Henry 
Frey,  deceased,  settled  his  separate  account  in  the  Orphans 
Court  of  the  county  of  Bergen,  showing  a  balance  in  his 
hands  of  $280.37  J,  to  be  distributed  according  to  law.  The 
balance  consisted  of  the  residue  of  the  proceeds  of  the  sale  of 
of  the  intestate's  real  estate,  after  the  payment  of  debts.  The 
complainant  is  the  only  child  and  heir-at-law  of  the  intestate, 
and  is  admitted  to  be  entitled  to  the  fund.  The  only. ques- 
tion is  to  what  amount  of  interest  she  is  entitled. 

The  defendant  admits  that  he  has  held  the  fund  from  the 
date  of  the  settlement,  and  that  since  July,  1857,  it  has  been 
mingled  with  his  own  individual  funds.  The  rule  is,  that  if 
an  executor,  administratot*,  or  trustee,  negligently  suflfer  the 
trust  moneys  in  his  hands  to  lie  idle,  or  mingle  them  with 
his  own  funds,  or  employ  them  in  his  hu.siness,  he  is  charge- 
able with  interest.  2  Story  s  Eq.  Jar,,  §  1277;  2  IlcjU^s 
Com,  231 ;  HiU  on  Trustees,  374,  and  note  1. 

Various  reasons  are  urged  why  the  deft^ndant  should  not 
be  charged  with  interest.  It  is  said  that  the  administrator 
kept  the  money  on  hand  Unemployed,  under  the  apprehension 
tliat  it  might  be  called  for  at  a  time  when  the  monev  was 
not  in  hand.  An  admitiistrator  m<jy  certainly,  after  the 
settlement  of  his  accounts,  retain  the  shares  of  those  entitled 
to  distribution  in  his  hand  ibr  a  reasonaVjle  time,  where  there 
is  a  probability  that  he  will  be  chilled  on  for  early  payment. 
But  the  indulgence  will  IrO  jealously  tjuardt;d  and  restricted 
within  reasonable  limits.     In  the  present  case  it  can  ;iflorJ 
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no  justification  of  the  course  of  the  administrator.     At  the 
date  of  the  settlement  in  September,  1840,  the  complainant 
Wtia  an  infant,  not  two  years  old.     The  mother,  who  was  co- 
administratrix  of  the  estate  of  her  husband  with  Demarest, 
desired  to  have  the  money.     She  was  at  this  time  resident 
in  the  city  of  New  York,  dependent  for  her  subsistence  and 
that  of  her  child  upon  her  daily  labor.     She  was  informed 
that  she  could  have  the  money,  if  she  would  take  out  lettera 
of  guardianship  in  New  Jersey,  but  that  freehold  security 
^WBS  required.     This  she  was  unable  to  do»     This  interview 
sterns  to  have  taken  place  soon  after  the  settlement.     The 
axlministrator  subsequently  heard  that  she  was  married,  but 
vir^\s  unable  to  find   her  residence,  and   afterwards   heard 
nothing  of  either  mother  or  daughter,  until  the  complainant 
"wrsia  of  age.     It  was  clearly  the  duty  of  the  administrator, 
under  such  circumstances,  to  have  invested  the  fund  as  soon 
as  a  reasonable  time  for  taking  out  the  letters  of  guardianship 
tiad  elap^.     The  rule  of  equity  as  well  as  the  statute  {Nix, 
-Dijf.  578,  §  14,)  requires  that  the  money  in  the  hands  of  ad- 
ministrators should  be  invested,  and  protects  them  from  all 
^convenience  that  might  result  from  the  money  being  sub- 
^uently  called  for.     The  same  ground  of  justification  was 
offered  and  overruled  in  King  v.  Berry's  Exrs,  2  Grems 
^k  ij.  26L  Chancellor  Vroom  said :  "  I  am  afraid  to  set  such 
^precedent;  one  which  will  cover  all  amounts  and  be  a 
strong  temptation  to  concealment  and  speculation  and  frauds, 
on  the  part  of  executors  and  trustees.^'  The  executor  in  that 
c^  was  discharged  from  the  payment  of  part  of  the  interest 
claimed,  on  the  ground  that  the  testator  had  requested  him 
^  keep  the  money  uninvested,  and  because  he  was  advised 
"y  bis  counsel,  that  it  was  proper  for  him  to  do  so.    No  such 
justification  is  ofiered  here. 

The  rate  of  interest  cannot  be  diminished  upon  the  ground 
"lat,  daring  a  portion  of  the  period,  it  would  have  been  diffi- 
^t  to  invest,  in  the  neighborhood  of  the  administrator,  small 
sums  at  a  rate  exceeding  five  per  cent.  The  practice  of  vary- 
^^g  the  rate  of  interest  upon  equitable  principles,  tho\i\z)ci 


74  CASES  IN  CHANCERY. 


Frey  v.  Adra'rs  of  Frey. 


adopted  by  the  Court  of  Chancery  in  England,  has  not  been 
adopted  in  this  state. 

It  is  worthy  of  attention,  moreover,  if,  daring  a  portion  of 
the  time,  it  would  have  been  diflScult  to  obuxin  over  live  per 
cent.,  daring  another  and  perhaps  larger  portion  of  the  time 
seven  p3r  cent,  hiis  been  an  authorized  rate  of  interest  in  the 
county,  and  may  hav^e  been  rejidily  obUiined.  The  true  pro- 
tection for  the  defendant  was  to  have  obtained  the  direction 
of  the  Orphans  Court  in  making  the  investment. 

In  Schieffelin  v.  Stewart^  1  Johm.  Ch,  R,  620,  Chancellor 
Kent  held  that,  if  an  administrator  or  trustee  convert  the 
moneys  to  his  own  use,  or  employ  them  in  his  business  or 
trade,  he  is  chargeable  with  compound  interest.  There  are 
many  other  cases  in  which  the  same  rule  has  been  adopted, 
and  it  seems  essential  in  many  instances,  to  guard  the  rights 
of  the  infant,  and  to  maintain  the  well  established  principle 
of  equity,  that  a  trustee  shall  never  be  permitted  to  make 
a  profit  out  of  the  estate  of  his  ceatui  que  tiraaL  But  the  cir- 
cumstances, under  which  it  is  equitable  to  apply  the  rule,  are 
not  well  defined,  and  in  the  present  case,  it  might  operate 
unfairly  against  the  administrator.  He  was  not  engaged  ifl 
a  business  in  wdiich  the  annual  accumulations  of  interest 
could  be  used  to  advantage,  and  the  annual  interest  consisted 
of  sums  so  small  as  not  to  be  susceptible  of  ready  invest- 
ment. 

In  Barney  v.  Saunders,  16  How.  542,  Mr.  Justice  Grier 
states  the  rule  thus:  "  On  the  subject  of  compounding  interest 
on  trustees,  there  is  not,  and  indeed  could  not  well  be,  any  uni- 
form rule  which  could  justly  apply  in  all  cases.    When  a  trust 
to  invest  has  been  grossly  and  wilfully  neglected,  where  the 
funds  have  been  used  by  the  trustees  in  their  own  business, 
or  profits  made  of  which  they  give  no  account,  interest  is 
compounded  as  a  punishment,  or  as  a  measure  of  damages  for 
undisclosed  profits,  and  in  place  of  them.     For  mere  neglect 
to  inve«t,  simple  inUM*est  only  is  given.     Six  months  re^ts 
have  l)een  made  only  where  the  amounts  received  were  large, 
and  such  as  coulJ  be  easily,  and  at  all  times  invested." 
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Six  months  from  the  settlement  of  the  account  will  be  a!- 
3we<]  for  making  the  investment;  anil  the  admiiiistrator 
hargefl  with  simple  interest  upon  the  fund  in  liis  hands, 
rom  the  1st  of  April,  1841,  until  the  date  of  the  decree. 
'here  is  no  necessity  for  a  reference  to  a  m^ister;  a  simple 
om[>atation  of  interest  will  fix  the  amount. 

The  ndminislrator  was  allowed  commissions  on  the  settle- 
lent  of  the  entate.  He  is  entitled  to  no  commissions  where 
le  has  iifglected  to  invest  funds  remaining  in  his  hands,  or 
.as  converted  them  to  his  own  use.  Warbas»  v.  Armstrong, 
'.  Stoekl.  263. 

The  decree  will  be  made  with  costs,  "Where  interest  is  given 
gainst  a  trustee,  as  a  remedy  for  a  breach  of  trust,  costs 
ollow  as  of  course.  M'arbass  v.  Armstrong,  2  Stockt.  206; 
Seers  V.  Ifind,  1  Vesei/,  294  ;  Piety  v.  Staee,  i  Ve^ey  620. 


John  II.  Hikchu.\^'  and  others  ra.  The  PATEiisos  House 
Railroad  Compaxv. 

1.  A  public  mii'SOPO  must  be  oci-asicined  by  ftcts  donfl  in  violation  of 
l>v.    A  work  nhicb  if  BiitlinTiznl  by  l^iw  canu»i  be  &  nuisance,  ,,^ 

i  Wlietlier  tlie  ronElruvlion  uf  it  niilroaJ  in  tb«  ttri'ti  of  a  city.  n>oulJ 
oi«t8ie  benirlieially  or  iiijuriuii?!;-  tn  lln-  public  rij-bl  i.C  way ;  wlietber  it 
*'0iiU  prove  a  pmblic  butmdi  <ir  a  [iiiUic  niiivance,  are  ijtiesiLuiiii  to  be  dt- 
itruiinn]  by  tlis  legipkture  aD<]  by  the  cily  cuuncil.  If  llie  road  prove  an 
"wructioo  to  ibe  etreet.  and  a  public  inconvenience  and  injury,  it  la  Dul 
potiiihaljU  u  a  nuisance,  if  ciiuBtrucled  aa  prcticriWd  by  Ibe  (^barter. 

3  In  cua  of  Qiiqu«stione<i  public  nuitance,  »  court  of  equity  will  nol 
lalciltrs  by  injunction,  bit'cj't  in  caei-K  uf  fjiecial  and  »ori<m9  injury  to  the 
iWpluDanl,  distinct  iVoni  llial  Fullered  by  the  public  at  lar|>-e. 

'■  Itii  the  eetlled  law  of  thin  stale,  thai  a  railroad  cnmpatiy  authoriied 
'O'^nirt  isnds  for  the  me  of  their  road  by  condi-m nation,  and  required 
|"Wki  payment  ot  tender  of  compenwlion  to  the  owner  before  occupy- 
otlbeluJ.  cannot  conttruvt  their  road  acrod  or  upun  a  biglinsy,  witli- 
on  ou^Qg  comMaMlion  to  the  owner  of  tbe  soil  occupied  by  iba  bigh- 
**»  . 

^'  Tb«  bailding  and  operation  of  a  borte  railroad  in  the  ttreeta  ot  a  el  j, 

<"X)tt  BTDMr  iwtHptinni  m^nA    ImiitiLinna    hir  miKhnriln  nl  «}>■  laaialunil, 
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and  of  the  city  coupcil,  is  a  legitimate  use  of  the  highway,  and  an  exercis« 
of  the  public  right  of  travel,  and  not  a  taking  of  private  property  for 
juhlic  use  within  the  provision  of  the  constitution. 

6.  Where  the  complainant's  right  is  doubtful,  and  no  irreparable  injury 
^vi]l  rosnlt,  it  is  not  a  proper  case  for  an  injunction. 

7.  The  established  inference  of  law  is,  that  a  conveyance  of  land  bounded 
ou  a  public  highway  carries  with  it  the  fee  to  the  centre  of  the  road,  m 
]>art  and  parcel  of  the  grant ;  and  the  grantee  has  the  exclusive  right  to 
the  soil  subject  to  the  right  of  way. 

8.  A  bill  filed  by  the  owners  of  several  and  distinct  lota  of  land,  having 
no  common  interest,  to  enjoin  a  nuisance  common  to  all  the  land  ownen. 
but  each  complainant  seeking  relief  for  special  injury  to  bis  own  property. 
IB  demurrable  for  misjoinder  of  parties. 

9.  As  a  general  rule,  objection  on  the  ground  of  misjoinder  tboold  be 
made  by  demurrer. 


The  complainants  are,  respectively,  the  owners  of  lots  but- 
ting upon  Congress  and  Market  streets,  in  the  city  of  Pat- 
erson,  and  claim  title  to  the  middle  of  the  street.     The  d( 
fendants   are  about  to  construct  a  horse  railroad  through-^ 
those  streets,  under  the  authority  of  their  act  of  incorpora — 
tion.     The  complainants  ask  to  enjoin  the  construction  oi 
the  road. 

1.  Because  the  construction  and  use  of  the  road  will  prov^ 
a  permanent  obstruction  to  the  ordinary  use  of  the  street  j 
a  public  nuisance,  and  a  consequent  injury  to  the  value  of 
the  property. 

2.  Because  the  property  of  the  complainants  is  taken  foc" 
public  use  without  just  compensation. 

Mr.  Woodruff  and  Mr.  Gilchrist ^  for  complainants. 

Mr.  A.  S,  Pennington  and  Mr.  A.  0.  Zahriskie,  for  de^ 
fendants. 

Cases  cited  by  complainants'  counsel.  2  Story  s  Eq.  Jur,^ 
§  923-9 ;  2  Mylne  ^  C.  129-30-33 ;  14  N.  Y.  R.  626 ;  %Johm^ 
Ch.  R.  439 ;  8  Sim.  193 ;  Ibid.  272 ;  38  Barb.  283 ;  9  iVv 
Y.B.  273;  3^1^.* 21;  &  Paige  83;  \%  N.  Y.R.  97,111? 
IBald.  226;  16  WUcmnn  101;  3  Law  RegiUer  378;  Z 
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Beas,  314 ;  3  Kenea  Com.  432-3-4 ;  1  Conn.  103  ;  2  Strartgc 
1004  ;  1  Burrow  133 ;  6  East  154  ;  2  Mass.  127 ;  6  Mass. 
454  ;  2  Strange  1238 ;  1  Wilson  107 ;  23  iV.  T.  ^.  63-5 ;  3 
J^ai^eiQ;  2i  N.  Y.R  655;  25  N.  Y.  li.  527 ;  i  Zab  527 \ 
Constitution,  Article  IV ^  Sec.  Vllf  §  9 ;  Angel  on  Highways ^ 
§  314 ;  4  Zab.  592 ;  22  Co7in.  85 ;  2  Za6.  293,  304 ;  Angel  on 
JUghwaySj  §  224;  2  ^a6.  368;  4  Cush.  71 ;  Pierce  on  Eail- 
icays  513-14;  1  Eng.  Railway  Cas.  154,  135;  Eedfield  on 
JRaUways  127 ;  2  Gray  574 ;  7  ^«w  ^  5/ac)fc.  660  ;  16  Q.  B- 
923 ;  9  Barn.  ^  Cress.  884 ,  5  Hill  170-5  ;  B room's  Leg, 
Jfax.  152-5 ;  3  Sumner  197 ;  14  Adol.  <^  ^«w  (iV.  S.)  134-5 ; 
2  Gr^en'*  B.  254 ;  3  ITwrfoi.  ^  iVbr.  743-9 ;  1  Bam.  <^  ^d. 
441 ;  4  .Zoft.  81 ;  Ibid.  495-6. 

UpoQ  the  question  of  joinder  of  parties.  1  DanieWs  Ch. 
Prac,  p.  240,  ch.  5 ;  see  -also  note  2,  to  same  page;  Ibid.  284- 
6-7-8;  4  Paij^e  510;  *S^ory'«  Eq.  Fl,  note  2  to  §  544. 

Cases  cited  by  defendants'  counsel.  2  Stockt.  358 ;  Washb. 
on  Easements,  p.  138,  §  18;  3  DuicJier  80;  6  Wharton  25, 
45;  14  JV:  3':i2.530;  2£e(w.  314;  34£ar6.519;  23  Za?r 
HeporUr  619 ;  27  Pe?in.  354 ;  8  Amer.  Law  Beg.  678 ;  34 
£ar6.494;  35  Barb.  364;  37  Barb.  357;  39  Barb.  494. 

The  Chancellor.  A  public  nuisance  must  be  ocaasionud 
l>y  acts  done  in  violation  of  law.  A  work  which  is  author- 
ized by  law  cannot  be  a  nuisance.  Bex  v.  Pease,  4  Barn.  ^• 
-^cJ.  30 ;  Bordentown  and  S.  Arnboy  I'urnpike  Co.  v.  Cam- 
^'i  and  Amboy  R.  B.  Co.,  2  Harr.  314;  Davis  v.  The 
^ayor  of  New  York,  14  JV.  Y.  B.  506. 

whether  the  construction  of  a  railroad  in  the  street  of  a 
''Jty  would  opera'u^  beneficially  or  injuriously  to  the  public 
"gttof  way;  whether  it  would  prove  a  public  benefit  or  a 
PoWic  Duisauce,  are  questions  to  be  determined  by  the  legis- 
lature and  by  the  city  council.  If  they  err  in  judgment, 
^Q  the  work  prove  an  obstruction  to  the  street,  and  a  pub- 
lic inconvenience  and  injury,  it  is  not  punishable  as  a  nui- 
^Doe,  if  ooD8tracted  as  prescribed  by  the  charter. 

G* 
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The  injury  which  the  owners  of  lots  upon  the  street,  suffer 
from  obstructions  in  the  street  and  irapetiiments  to  travel- 
ing, are  common  to  all  the  public.  In  cases  of  unquestioned 
public  nuisance,  a  court  of  equity  will  not  interfere  by  in- 
junction, except  in  c;ise3  of  special  and  serious  injury  to  the 
complainant,  distinct  from  that  suffered  by  the  public  at 
large.  Corning  v.  Lowerre,  6  Johns.  Ch,  iZ.  439 ;  BigeUnr 
V.  Hartford  Bridge  Co.,  14  Co7in.  565;  Alleti  v.  Board  of 
Chosen  Freeholders,  2  Beas.  68 ;  Zabriskic  v.  Jersey  City  ^ 
B.  Railroad  Co.,  Ibid.  314. 

The  real  question  in  the  cause  is.  whether  the  charter  of 
the  defendants,  authorizing  them  to  lay  a  railroad  through 
the  streets  of  the  city  over  the  land  of  the  complainants,  is 
a  violation  of  that  provision  of  the  constitution  which  pro- 
hibits the  taking  of  private  property  for  public  use  without 
just  compensation. 

I  tiike  it  to  be  the  settled  law  of  this  state,  that  a  rail- 
road company  authorized  to  acquire  lands  for  the  use  of 
their  road  by  condemnation,  and  required  to  make  payment 
or  tender  of  compensation  to  the  owners  before  occupying 
the  land,  cannot  construct  their  road  across  or  upon  a  high- 
way, without  makiiiic  compensation  to  the  owner  of  the  soil 
occupie^l  by  the  L:  jhway.  Starr  v.  Cam.  f(  Atl.  R.  Cb.,  4 
Zab.  592;  The  C^miral  R.  Co,  v.  Uctneld,  5  Dutcher  206. 

The  principle  is  fully  sustained  bv  the  cases  of  The  Trus- 
tee of  the  Presbyterian  Sodety  v.  The  Auburn  fc  Rochester 
R.  Co.,  3  IliU  507  ;  WUliamsx.  The  X.  Y.  Central  R.  Co , 
16  ^V.  }'.  R,  97;  Mahon  v.  The  X.  Y.  Central  R.  (.b.,  42 
y.  Y.  R.  658;  Wager  v.  Troy  Union  R.  Co.,  25  X.  Y. 
R,  526. 

It  would  seem  to  follow  as  a  necessary  consequence,  that 
the  owner  of  the  soil  under  the  highway  Ciinnot  be  deprived 
of  his  property,  or  be  prejudiced  in  any  right  therein,  with- 
out compensation,  even  by  express  authority  of  the  legisla- 
ture, without  a  violation  of  the  provision  of  the  constitu- 

Ri  which  decLires  that  private  property  shall  not  be  taken 
poblic  oae  without  just  compensation.     It  was  so  held 
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by  Mr.  Justice  Haines,  in  the  case  of  Starr  v.  Camden  4" 
Atlajitic  a.  B.  Co.,  already  referred  to.     He  said :  "  The 
premises  in  question,  (viz.  the  land  occupied  by  the  high- 
way) being  private  property,  could  not,  either  by  the  con- 
stitution or  by  the  charter  of  the  company,  be  taken,  with- 
out compensation."     The  opinion  js  fully  susta-ined  by  the 
cases  in  New  York  already  cited.     In  the  case  of  The  Trus- 
tees of  the  Presbyterian  Society  v.  The  Auburn  and  Rochester 
Jt.  R.  Co,,  3  3iU  569,  Chief  Justice  Nelson  said :  "  It  is 
quite  clear  that  the  legislature  had  no  power  to  authorize 
the  company  to  enter  upon  and  appropriate  the  land  in 
question  for  purposes  other  than  those  to  which  it  had  been 
originally  dedicated,  in  pursuance  of  the  highway  act,  with- 
out first  providing  a  just  compensation."    And  in  WiUiams 
V.  The  New   York  Central  R.  R,  Co.,  16  N.   Y.  R.  Ill, 
Judge  Selden,.  delivering  the  opinion  of  the  court,  said : 
**The  legislative  provisions  on  the  subject  were  probably  in- 
tended to  confer  the  right,  so  far  only  as  the  public  ease- 
ment is  concerned,  leaving  the  companies  to  deal  with  the 
private  rights  of  individuals  in  the  ordinary  mode.      If, 
however,  more  was  intended,  the  provisions  are  clearly  in 
conflict  with  the  constitution,  and  cannot  be  sustained." 

The  principle  as  applied  to  ordinary  railroad  companies, 
vhich  are  authorized  to  excavate  the  soil,  to  raise  embank- 
n^ents,  to  construct  tunnels,  and  to  use  locomotive  power 
running  at  high  rates  of  speed,  seems  clear  of  difficulty. 
"The two  uses,"  viz.  "that  of  railroad  and  ordinary  high- 
ly, are  almost,  if  not  wholly,  inconsistent  with  each  other, 
^  that  taking  the  highway  for  a  railroad  will  nearly  super- 
^e  the  former  use  to  which  it  had  been  legally  appropri- 
^W."    Inhabitants  of  Springfield  v.  Connecticut  River  R. 
^'  G).,  4  Cash.  63.     This  is  especially  true  when  the  land 
taken  ia  applied  exclusively  to  the  use  of  the  railroad,  as  by 
tunneling  under  the  highway  for  the  railroad  track. 

But  there  is  more  difficulty  in  the  application  of  the  prin- 
^plCf  where  a  railroad  track  is  permitted  by  the  municipal 
*^«ioritie8  to  be  laid  upon  the  surface  of  the  streets,  and  lo 
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l>e  U3ed  as  a  part  of  the  highway,  and  in  connection  with  it. 
as  in  case  of  street  railroads.  They  are  ordinarily,  as  in 
this  case,  required  to  be  laid  level  with  the  surface  of  the 
street,  in  conformity  with  existing  grades.  No  excavations 
or  embankments  to  aftect  the  land  are  authorized  or  per- 
mitted. The  use  of  the  road  is  nearly  identical  with  that 
of  the  ordinary  highway.  The  motive  power  is  the  same. 
The  noi.se  and  jarring  of  the  street  by  the  cars  is  not  greater, 
and  ordinarily  less,  than  that  produced  by  omnibuses  and 
other  vehicles  in  ordinary  use.  Admit  that  the  nature  of 
the  use,  as  respects  the  traveling  public,  is  somewhat  vari- 
ant, how  does  it  prejudice  the  land-holder?  Is  his  property 
taken  ?  Are  his  rights  as  a  land-holder  affected  ?  Does  it 
interfere  with  the  use  of  his  property  any  more  than  an 
ordinary  highway? 

Nothing  is  claimed  in  support  of  this  view  of  the  case,  on 
the  ground  that  city  railroads  are  a  great  public  conveni- 
ence and  benefit.  If  they  are  so,  the  public  can  afford  to 
pay  for  it.  That  is  certainly  no  reason  why  individual 
property  should  be  taken  for  public  use.  But  admit,  as  the 
counsel  of  the  complainants  claim,  that  a  railroad  con- 
structed and  managed  jis  street  railroads  frequently  ai'e,  is 
a  serious  public  inconvenience,  an  obstruction  to  travel,  and 
an  injury  to  the  interests  of  the  city;  does  that  aflfect  the 
rights  of  the  land-holder  any  more  than  if  the  streets  are 
suffered  to  become  obstructed  fi'om  any  other  cause,  owing 
to  the  neglect  or  incapacity  of  the  municipal  corporation? 
The  question  at  la.st  recurs,  what  is  taken  from  the  land- 
holder by  a  change  in  the  use  of  the  street,  for  which  he  h 
entitled  to  compensation  ?  Neither  his  title  to  the  fee,  nor 
his  right  to  the  use  or  enjoym^-nl  of  the  land,  is  interfered 
with.  The  railroad  company  actjuire  no  esUite  or  interest 
in  the  land  itself,  but  the  mere  right  to  the  use  of  the  high- 
way or  public  easement.  This  view  was  adopted  by  Chan- 
cellor Williamson,  in  the  case  of  The  Morris  ^  Essex  Rail- 
road Company  v.  27m;  (Jity  of  Newark,  2  StoekL  35S,  and  is 
sustained  by  many  of  the  reported  cases.      Williams  v.  T/ic 
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N.  Y.  CmtrdL  R.  B.  Co.,  18  Barb.  222 ;  Philadelphia  <J 
Trenton  HaUroad  Co.,  6  Wharton  25;  Commonwealth  v. 
The  Erie  <^  North  E.  R.  R..  Co.,  27  Penn  354;  EUiott  v. 
Fair  Haven  R.  R.,  23  Law  Reporter  619 ;  People  v.  Kerr, 
37  Barb.  357  ;  Brooklyn  Central  6f  Jamada  R.  R.  Co, 
V.  Brooklyn  City  R.  R.  Co,,  33  Barb.  420 ;  Brooklyn  City 
ff  N.  R.  R.  Co.  V.  Coney  Island  4"  R-  R-  Co.,  35  Barb. 
364. 

After  much  conflict  of  opinion,  a  diffbrent  rule  seems  to 
have  been  settled  in  the  courts  of  the  state  of  New  York. 
In  the  recent  cases  in  that  state,  it  is  held,  not  only  that  the 
laying  of  a  railroad  upon  a  highway  is  a  taking  of  private 
property,  and  a  burden  upon  it  beyond  the  servitudie  of  the 
easement  of  the  highway,  but  that  there  is  no  distinction,  so 
far  as  the  constitutional  question  is  concerned,  between  a 
horse  railroad  in  the  streets  of  the  city,  and  a  railroad  with 
broader  powers  operating  by  steam.  Wager  v.  Troy  Union 
JR.  R.  Co.,  25  Barb.  533 ;  Craig  v.  Rochester  City  4"  B.  R. 
B.  Co.,  39  Barb.  494. 

I  am,  nevertheless,  of  opinion  that  the  building  and  opera- 
tion of  a  horse  railroad  in  the  streets  of  a  city,  under  the 
restrictions  and  limitations^pntained  in  the  charter  of  the 
defendants,  by  authority  of  uie  legislature  and  of  the  city 
council,  is  a  legitimate  use  of  the  highway,  and  an  exercise 
of  the  public  right  of  travel,  and  not  a  taking  of  private 
property  for  public  use,  within  the  provision  of  the  constitu- 
tion.   K  it  be  admitted  that  this  is  a  matter  of  doubt,  it  is, 
nevertheless,  in  accordance  with  a  previous  decision  of  this 
court,  which,  so  far  as  I  am  aware,  has  not  been  questioned 
by  any  judicial  tribunal  of  the  state.     It  is  of  great  import- 
^ce  that  the  law,  where  such  large  interests  are  at  stake, 
should  not  be  unsettled  by  conflicting  decisions  in  the  same 
tribunal. 

where  the  complainants'  right  is  doubtful,  and  no  irre- 
parable injury  will  be  inflicted  by  the  construction  of  the 
^^^  it  is  not  a  proper  case  for  an  injunction.  If  the  com- 
plainants' view  of  the  case  be  correct,  they  have  adequate 
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redress  at  law  for  all  damages  that  may  be  sustained;  or, 
their  rights  being  established,  they  may  invoke  the  power 
of  this  coart  to  restrain  the  use  of  the  road. 

The  presumption  of  law  is,  that  the  owners  of  the  land 
on  each  side  of  the  street,  own  to  the  middle  of  the  street, 
and  have  the  exclusive  right  to  the  soil,  subject  to  the  right 
of  way.  It  is  objected  by  the  defendants'  answer,  that  the 
complainants'  tirk\s  do  not  extend  to  the  middle  of  the 
street,  because  the  lots  as  descril»ed,  are  bounded  by  the 
sides  of  the  streets.  But  the  established  inference  of  law  is, 
that  a  conveyance  of  land  bounded  on  a  public  highway, 
carries  with  it  the  fee  to  the  centre  of  the  road,  as  part  and 
parcel  of  the  grant.     3  Kent's  Com,  432-3;  Cooke  v.  Green^ 

11  Price  736;  Champlin  \\  Penrileton,  13  Conn,  26;  Adam^ 
V.  Sarafor/a  (^  V^a^h.  R.  R.  Co,,  11  Barb,  414;  Buck  v. 
Sqviersi,  22  Vt.  4S4;  Rrdjidd  on  Railtcays  159,  no^«  awf 
ccuiCM  cited ;  Bisicll  v.  The  iV.  Y,  Central  R.  R.  Co,,  23  X 
r.  R,  61. 

The  bill  is  objectionable,  on  the  ground  of  a  misjoinder  of" 
parties.  The  complainants  are  owners  of  several  and  dis- 
tinct  lots,  having  no  common  interest,  but  seeking  to  en- 
force several  and  distinct  cl^ps.  They  seek  to  enforce' 
no  common  right,  as  in  cases  of  right  of  common,  nor  to  ob- 
tain relief  against  a  common  wrong,  as  in  cases  of  fraud, 
where  all  the  creditors  are  equally  affected.  The  bill  seeniF 
to  have  been  framed,  under  the  impression  that  the  nuisance' 
was  a  grievance  common  to  all  the  land-owners,  and  there- 
fore, that  all  might  properly  be  joined.  But  each  complain- 
ant seeks  relief  for  special  injury  to  his  own  property  by  the 
constnuaion  of  the  railroad.  On  this  ground,  the  bill  is- 
clearly  demurrable,     i'itorys  Eq.  PI,,  §  279,  §  544. 

Sevt;ral  0(!cu[)i(;r8  of  houses  in  town,  cannot  bqc  as  co^ 
plairititlrt  t^)  restrain  the  erection  of  a  steam  engine,  whick 
would  be  a  nuisance  to  each  of  them,  Hudson  v.  Jladditon^ 

12  *S7m.  416;  and  on  the  ground  of  misjoinder,  the  injunc- 
tion iuHued  in  this  aiso  was  dissolved,  as  it  was  also  by  Lord 
Eldon,  in  Joncn  v.  Del  Rio,  1  Turn.  4"  Russ.  297. 
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As  a  general  rule,  the  objection  on  the  ground  of  mis- 
joinder should  be  made  by  demurrer.  But  this  is  a  mere  in- 
junction bill,  and  if  the  injunction  should  be  granted,  a  de- 
murrer would  be  fatal.  No  final  decree  could  be  pronounced 
in  favor  of  the  complainants,  and  nothing  could  be  event- 
ually gained  in  the  present  shape  of  the  bill,  by  sustaining 
the  present  application. 

If  this  were  the  only  objection,  it  would  not  be  suflFered 
to  stand  in  the  way  of  the  order  for  an  injunction.     The 
defendants  would  be  put  to  their  demurrer,  and  an  oppor- 
tunity permitted  to  the  complainants,  to  present  their  claim 
in  a  form  to  avoid  the  technical  difficulty.     The  decision  is 
made  solely  upon  the  merits  of  the  bill.     It  is  desirable 
that  the  leading  question  in  the  cause  should  be  disposed  of, 
and  if  possible,  promptly  settled,  irrespective  of  all  tech- 
nical or  collateral  issues. 

The  motion  for  an  injunction  is  denied,  and  the  rule  to 
show  cause  discharged  with  costs. 


JoBN   Hogencamp  and   wife  vs.  The  Paterson    Horse 

Railroad  Company. 

1.  Upon  a  bill  for  injuDction,  an  allegation  that  the  location  of  a  street 
railroad  will  inconvenience  the  complainant's  business  and  diminish  the 
value  of  his  property,  is  material  and  significant,  only  where  the  road  is 
^constructed  without  authority,  and  the  evil  complained  of  is  a  public  nui- 
sance, aa  showing  that  the  complainant  has  sustained  special  injury. 

«•  but  where  the  laying  of  the  track  and  the  use  of  the  road  are  an- 
thoriied  by  the  municipal  authorities,  its  location  rests  in  the  discretion  of 
the  corporation,  or  of  those  having  the  control  and  regulation  of  the  streets. 
It  cannot  affect* the  question  of  right. 


^^  A,  B.  Woodrvffj  for  complainants. 
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Mr,  A,  S.  Pennington,  for  defendants. 

The  Chancellor.  The  case  made  by  the  bill  in  this 
cause,  is  substantially  the  same  with  that  presented  in  Hinch- 
man  against  the  same  defendants.  The  technical  objection 
on  the  ground  of  misjoinder  is  avoided. 

The  bill  alleges  that  the  con^lainants'  premises  are  oc- 
cupied for  business  purposes,  part  as  a  manufactory  and 
store,  and  part  as  an  express  and  freight  office ;  and  that, 
among  other  injuries  to  the  premises  that  will  be  occasioned 
by  the  construction  of  the  railroad,  the  space  between  the 
track  and  the  curb-stone  will  be  so  limited  as  not  to  allow 
sufficient  space  for  ordinary  freight  and  express  wagons  to 
stand  lengthwise  across  the  street,  when  loading  and  un- 
loading, as  they  have  been  accustomed  to  do,  and  the  de- 
livery of  freight  and  express  matter  be  thereby  rendered 
inconvenient,  and  the  value  of  the  premises  diminished. 

This  charge  is  material  and  significant,  only  where  the  road 
is  constructed  without  authority,  and  the  evil  complained  of 
is  a  public  nuisance,  as  showing  that  the  complainant  has  sus- 
tained special  injury.  McFarland  v.  Orange  and  Newark 
Horse  Car  R,  Co,,  2  Bexia,  17 ;  Zabriskie  v.  Jersey  City  and 
Bergen  B.  Co,,  Ibid.  314. 

But  where  the  laying  of  the  track  and  the  use  of  the  road 
are  authorized  by  the  municipal  authorities,  its  location  rests 
in  the  discretion  of  the  corporation,  or  of  those  having  the 
control  and  regulation  of  the  streets.  It  cannot  affijct  the 
question  of  right. 

I  find  nothing  in  the  bill  to  distinguish  it  in  substance 
from   the   Hinchman  case,  or   from  the   operation  of  the 
principle  by  which  that  case  was  determined. 
The  injunction  is  denied. 
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Samxjel  Snovee  vs.  Delilah  Snoveb. 

m 

Petition  to  be  relieved  from  contributing  to  the  maintenance  of  an  in- 
/ant  child,  on  the  ground  of  the  father's  pecuniary  inability  to  pay  the  al- 
lowance decreed  by  the  court,  and  that  the  child  should  live  with  the 
father  and  contribute  to  his  support,  denied  ;  his  pecuniary  inability  not 
l^eiDg  satiBfactorily  shown,  and  the  character  of  his  house  being  such  as  to 
z'^nder  it  improper  that  she  should  live  there. 


V 


Mr.  B.  WiUiamsorif  for  petitioner. 
ifr.  Sherrerd,  for  defendant,  contra. 

The  Chancellor.    When  this  case  was  before  the  court 
^t   February  Term,  1861,  (2  Beaslcy  201),  the  petitioner 
^sked  to  be  relieved  fr^m  contributing  to  the  maintenance 
^f  his  child,  upon  a  variety-  of  grounds,  most  of  which  were 
^^tirely  unsupported  by  evidence.     It  was  further  urged 
^uat  the  physical  infirmities  and  advanced  age  of  the  peti- 
Uoner  disqualified  him  from  active  labor,  that  he  was  other- 
wise not  of  pecuniary  ability  to  support  himself  and  his 
Vol.  il  h 
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daughter,  and  that  in  justice  to  the  petitioner  as  well  as  to 
his  other  children,  she  should  either  reside  with  the  father 
and  contribute  to  his  support,  or  that  the  father  should  be 
relieved  from  all  contribution  to  her  maintenance.  An  in- 
timation was  then  made  that  the  petitioner  would  be  heard 
upon  this  ground,  after  the  child  had  attained  the  age  of 
eighteen  years.  The  application  is  now  renewed,  and  further 
testimony  in  its  support  has  been  taken.  Upon  a  careful 
review  of  the  whole  evidence,  I  feel  constrained  to  deny  the 
application. 

It  is  not  satisfactorily  shown  that  the  petitioner  is  not  of 
suflBcient  pecuniary  ability  to  support  himself  and  make  this 
contribution  to  the  maintenance  of  hia  child.  The  physical 
disabilities  to  which  he  is  subject,  all  existed  at  the  time  of 
making  the  original  order.  The  allowance  for  the  child's 
supportj^va^probably  graduated  in  some  measure  by  a  regard 
to  the  physical,  as  well  as  the  pecuniary  condition  of  the 
father.  It  is  very  small  in  amount,  and  obviously  inadequate 
to  the  maintenance  of  the  child. 

The  allegations  of  the  answer  in  this  case,  as  well  as  the 
circumstances  under  which  the  divorce  was  granted,  show 
clearly  that  the  father's  house  is  not,  and  cannot  be,  a  proper 
home  for  the  daughter,  whether  the  fother  is  now  living  in 
lawful  wedlock,  or  in  illicit  intercourse  with  another  woman 
than  the  mother  of  the  child. 

None  of  the  petitioner's  numerous  family  of  children  by 
the  wife  who  obtained  the  divorce,  and  who  now  resists  this 
application,  reside  with  the  father,  or  make  his  house  their 
home.  They  are  settled  in  life,  or  are  supporting  themselves. 
The  only  proper  home  for  the  daughter  is  with  her  mother. 

Nor  is  there  any  mode  in  which  the  court,  independent  of 
the  security  already  given,  can  comj^el  the  petitioner,  being 
a  resident  of  another  state,  to  maintain  his  child  or  contribute 
to  her  support,  in  case  of  his  failure  or  neglect  to  do  so.  There 
is  no  propriety  in  imposing  that  burden  entirely  upon  the 
mother,  in  case  of  the  sickness  of  the  chil4  or  her  inability 
to  support  herself,    # 
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It  is  a  circumstance  entitled  to  consideration,  that  the 
great  increase  of  the  necessary  cost  of  living  has  rendered 
the  allowance  to  the  mother  intrinsically  of  less  value  than 
it  was  at  the  date  of  the  order  for  alimony.  If  this  petition 
should  be  granted,  it  will  naturally  be  followed  by  a  counter 
application  from  the  mother  for  an  increase  of  allowance  on 
her  own  account.  It  is  right  in  every  aspect  of  the  case,  that 
the  order  8ht)uld  l*emain  undisturbed. 

The  order  restraining  proceedings  at  law  for  the  recovery 
of  the  amount  heretofore  decreed  to  be  paid  to  the  respondent, 
must  be  set  aside.     The  arrears  should  be  paid,  with  interest 
from  the  time  the  instalments  severally  became  due. 
The  petition  is  denied,  without  costs. 


Seney  Vanderveer  vs.  Charles  ?.  Holcomb  and  wife 

and  others. 

1 .  Upon  a  bill  filed  by  a  mortgagee  for  forecloBure  and  sale  of  mortgslged 
premises,  tbe  mortgagor  may  by  his  answer  set  np  usury  against  the  claims 
of  a  mortgagee^  who  is  made  a  co-defendant.  He  will  not  be  driven  to 
^  cross-bill,  and  be  thereby  deprived  of  his  defence. 

2.  Where  a  case  is  made  out  between  defendants,  by  evidence  arising 
{rom  pleadings  and  proofs  between  j>laintiffs  and  defendants,  a  court  of 
«*\iiity  is  bound  to  make  a  decree  between  the  defendants. 

^.  If  the  defendant  asks  substantial  relief,  either  as  against  the  complain- 
ant or  a  co-defendant,  or  a  discovery,  a  cross-bill  may  be  necessary.    Bui 
vbe  court  dispenses  with  the  necessity  of  a  cross-bill  when  the  whole  mat- 
ter ii  before  it,  and  the  party  is  not  thereby  deprived  of  any  of  his  sub- 
stantial rights  by  a  decree  in  the  existing  suit. 

4.  Upon  a  bill  for  foreclosure  and  sale  of  mortgaged  premises,  all  the 
»^bsequent  encumbrancers  are  necessary  parties,  and  to  ctlectuate  a  com- 
pwte  decree,  the  existence,  validity,  order  of  priority,  and  amount  due  upon 
tbeReveral  mortgages,  must  be  settled  and  decided. 

^-  It  is  no  objection  to  permitting  a  mortgagor  to  set  up  usury  against 
^  cUiiQQf  a  mortgagee,  made  co-defendant,  without  filing  a  cross-bill, 
"•*  it  deprives  such  mortgagee  of  the  benefit  of  his  answer.  If  he  were 
^^plainant  seeking  to  enforce  his  mortgage,  he  could  have  no  benefit  of 
*'^*a*wer  to  the  defence  ol  usury. 
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fi.  If  the  lender  come  into  equity,  seeking  to  enforce  the  contract,  the 
court  will  give  effect  to  the  statute  and  declare  the  contract  void.  But  if 
the  borrower  seek  relief  against  the  contract,  the  court  will  prescribe  the 
terms  of  its  interference. 

7.  If  a  discovery  is  necessary  to  aid  &  defendant  in  a  defence  at  law,  or 
otherwise,  equity  will  not  require  him  to  answer  under  oath,  and  thus  be 
a  witness  against  himself  in  a  matter  which  will  subjett  him  to  a  penalty 
or  forfeiture,  or  to  any  loss  in  the  nature  of  a  forfeiture. 

8.  A  mortgagee,  who  has  dismissed  a  bill  which  he  had  exhibited  in  his 
own  name  for  the  foreclosure  of  his  mortgage,  and  to  which  the  mortgagor 
had  set  up  the  defence  of  usury,  and  by  collusion  with  another  mortgagee 
has  caused  a  new  suit  to  be  instituted,  and  himself  made  defendant,  haB  no 
right  to  object  that  he  is  made  a  party  unnecessarily,  or  brought  into  court 
against  his  will,  and  is  therefore  entitled  to  a  decree  for  the  amount  doe 
upon  his  mortgage.  Such  mortgagee  is  ih  truth  the  actor,  seeking  under 
color  of  the  complainant's  rights,  to  deprive  the  mortgagor  of  the  protection 
of  the  statute  as  against  a  usurious  claim. 


The  bill  of  complaint  in  this  cause  is  filed  by  the  first 
mortgagee  in  order  of  priority,  against  the  mortgagor  and 
all  subsequent  encumbrancers,  for  the  foreclosure  and  sale  of 
the  mortgaged  premises. 

The  third  mortgagee  answers,  admitting  the  prior  and  sub- 
sequent encumbrances,  setting  up  his  own  mortgage  as  a 
valid  subsisting  encumbrance,  and  concluding  with  a  prayer 
that  a  decree  may  be  made  for  a  sale  of  the  mortgaged 
premises,  and  that  ho  may  be  paid  the  principal  and  interest 
due  on  his  mortgage. 

The  mortgagor  answers,  admitting  the  existence  and  va- 
lidity of  the  complainant's  mortgage,  but  alleging  that  the 
complainant  procured  the  assignment  thereof  to  be  made  to 
him  by  collusion  with  the  third  mortgagee,  and  exhibited  his 
bill  for  the  solo  purpose  of  aiding  the  third  mortgagee  in  re- 
covering upon  a  void  and  usurious  mortgage.  The  answer 
admits  the  making  of  the  third  mortgage,  but  alleges  that 
the  mortgage  is  usurious  and  void  for  the  cause  set  out  in 
tho  answer. 

The  answer  also  alleges  that  a  bill  was  filed  in  this  court, 
by  the  third  mortgagee,  on  the  second  of  June,  1863,  for  the 
foreclosure  of  his  mortgage,  that  tho  defence  of  usury  was 
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set  up  by  the  mortgagor,  and  that  thereupon  the  complain- 
ant in  that  suit  dismissed  his  own  bill,  and  concerted  a  plan 
with  the  complainant  in  this  suit,  by  which  the  third  mort- 
gagee might  be  enabled  to  recover  upon  his  usurious  mort- 
gage, and  the  defendant  be  precluded  from  setting  up  the 
defence  of  usury.  The  mortgagor  disclaims  any  intention 
or  desire  that  a  decree  .should  be  made  in  anywise  affecting 
the  bond  or  mortgage  of  the  third  mortgagee,  except  so  far 
forth  as  a  decree  in  this  suit  will  necessarily  affect  the  same. 
And  he  consents  that  a  decree  be  made  which,  while  it  shall 
declare  the  bond  and  mortgage  void  or  nugatory  for  the  pur- 
poses of  this  suit,  shall  leave  the  same  for  all  other  purposes, 
unaffected  by  the  decree. 

To  so  much  of  this  answer  as  alleges  collusion  between 
the  complainant  and  the  third  mortgagee  in  the  filing  of  the 
bill,  the  complainant  excepted  as  scandalous  and  impertinent; 
and  to  80  much  as  relates  to  the  usurious  character  of  the 
third  mortgage,  to  the  institution  and  abandonment  of  a  pre- 
vious suit  for  its  recovery,  and  to  the  nature  of  the  protection 
against  that  mortgage,  which  the  defendant  asks,  the  com- 
y»lainant  excepted  as  impertinent.     The  master  having  made 
his  report  upon  the  exceptions  to  the  answer,  the  case  is  now 
fiubrai|fced  upon  exceptions  to  the  report. 

Mr.  J,  F.  VoQrfiees,  for  complainants. 

Mr.  Hicliey,  for  defendants,  Charles  P.  Holcomb  and  wife. 

Mr.  S.  B.  Ransom,  for  defendant,  Henry  Vanderveer. 

The  Chancellor.    The  material  question  involved  is, 

^"liether,  upon  a  bill  filed  by  a  mortgagee  for  foreclosure  and 

^i*.le  of  mortgaged  premises,  the  mortgagor  may  by  his  an- 

*^>ver  8«t  up  usury  against  the  claims  of  other  mortgagees, 

'^vlio  are  made  co-defendants,  or  whether  he  will  be  driven  to 

^  cross-bill,  and  thereby  deprived  of  his  defence.  (^A  decree 

•between  co-defendants  may  be  grounded  on  evidence  between 

VUintiffit  and  defendants.    It  is  declared  by  Lord  Kedesdale 


90  CASES  IX  CHAJJCERT. 


Vanderveer  r.  Holcomb  et  al. 


to  be  "  a  iurisaiction  lonrr  settletl  and  acted  on,  and  the  con- 
rtani  practice  of  a  court  of  e.:iuity."    Where  a  case  is  mad^ 
out  between  defendants,  by  evidence  arising  from  pleadings 
and  proofs  between  plaintiffs  and  defendant?,  a  court  of  equity 
is  not  onlv  entitled  to  make  a  decree  between  the  defendanU?  , 
but  is  bound  to  do  so.     In  the  lancuace  of  Lord  Eldon,  "  th.^ 
ilefen-lant  cLireeable  has  a  richt  to  insist  that  he  shall  no  ^ 
V»e  liable  to  be  made  a  derendant  in  another  suit  for  anolhe  ^r 
matter,  that  mav  te  then  decided  between  him  and  his  co  - 
defendant.     And  the  co-defendant  mav  insist  that  he  shall 

m 

not  l»e  obl:e-?^i  to  institute  another  suit  for  a  matter  that  ma^*'"' 
>.n*  then  a-i-usted  between  the  defendants.  Aud  if  a  court: 
of  c-vaity  r-r:"u.-ei  so  \'j  dvcrc-e.  it  w:?uM  be  good  cause  of  ap  — 
]-eal  by  ^:ti.er  'i-rtin  i  ict."  Chamlcii  v.  Lord  I}unfany,  52 
.SVft.  .i  Lrf.  71'.'.  riS:  Con-r:/  v.  Cii-lrdd.  2  Ball.  ^  Beat- 
255.  273:'i.7/:o.f?  v.  Fdl  1  P.7.V7.:  203. 

If  the  defendant  a-ks  ?ul?:rintial  relief  either  as  agai us  t.- 
the  cc^mr'lainrin:  or  a  co-defen-lant.  or  a  discoverv,  a  cros-^ 
bill  may  be  neo-.-irsary.  Eu:  t:ie  court  dispenses  with  th^? 
nece55Ltv  of  a  cross-bil:,  where  the  whole  matter  is  before  lh«^' 
court.  r.L^i  the  rartv  is  no:  therebv  der-rived  of  anv  of  h:^ 
suV-tAnti:-.!  rii'hts  I v  a  decree  in  the  existinsr  suit.  Amc^ 
V.  y,  J.  Fr:V'r:''.!\'\-:  Co.,  1  B-iia.  Go.  , 

U[or:  a  iiil  Mr  ror-jlcsure  and  sale-::  r.:ort|;ajred  premise? - 
ail  the  sut  ie-:;-r.:  er.o'irr.rrancer-  are  n.-oe^sary  parties,  and 
to  cneotuate  .-  '.xrr.il'.-te  'ie?ree.  the  existence,  validit  v.  ordeX" 
of  prioritv.  nr.  1  r.r.ijunt  due  u;:n  th'.-^iveral  mort;:rac:e3,  must: 
l-e  ?ett'ie<i  rind  d . oided.  The  rights  ■::  each  mortjracee  de- 
i-.-n-la:::  are  a?  :".;i!y  estarTli.'^hed  as  those  ci  the  complainant  r 
and  the  decree  is  as  cocoIu.sive  against  the  mortgagor,  both- 
as  to  the  validity  and  amount  of  the  several  mortgrages,  a3 
though  a  sejarate  bill  had  been  tiled,  and  decree  made  upon- 
each.  I:  i-.  to  ail  intents  and  purposes,  a  foreclosure  suit  hy 
each  of  the  encu.T.braccers  against  the  mortgagor.  As 
against  the  complainant,  the  mortgagor  may  allege  and  prove 
that  the  mor:irii:e  is  usurious.    Whv  not,  as  asrainst  evejnr 
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other  encumbrancer  who  seeks  to  enforce  his  claim  against 
the  mortgaged  premises  ? 

It  18  urged  that  permitting  the  mortgagor  to  set  up  usury 
without  filing  a  cross-bill,  deprives  the  defendant  mortgagee 
of  the  benefit  of  his  answer.  But  if  he  were  complainant 
seeking  to  enforce  his  mortgage,  he  could  have  no  benefit  of 
an  answer  to  the  defence  of  usury.  He  must  file  a  replica- 
tion, and  go  before  the  master  upon  substantially  the  same 
pleadings  and  proofs  that  he  will  do  as  defendant. 

The  fact  cannot  be  disguised,  that  the  encumbrancers  are 
before  the  court  seeking  to  enforce  their  claims.  CThe  mort-  "^ 
gagor  is  here  in  the  character  of  a  defendant,  resisting  the 
enforcement  of  a  claim  which  he  insists  is  usurious  and  void. 
He  asks  the  protection  which  the  law  gives  to  every  defend- 
ant against  whom  a  usurious  claim^s  sought  to  be  established. 
Courts  of  equity  follow  the  law,  in  the  construction  of  the 
statutes  against  usury.  If  the  lender  come  into  equity  seek- 
ing to  enforce  the  contract,  the  court  will  give  effect  to  the 
statute,  and  declare  the  contract  void.  But  if  the  borrower 
.^eeks  relief  against  the  contract,  the  court  will  prescribe  the 
terms  of  its  interference.  It  will  not  actively  interfere  for 
the  relief  of  the  borrower,  unless  he  will  pay  what  is  justly 
due.  The  principle  of  the  court  is,  that  ho  who  will  have 
equity  must  do  it.  So  if  a  discovery  is  necessary  to  aid 
him  in  a  defence  at  law  or  otherwise,  equity  will  not  require 
the  defendant  to  answer  under  oath,  and  thus  be  a  witness 
against  himself  in  a  matter  which  will  subject  him  to  a 
Penalty  or  forfeiture,  or  to  any  loss  in  the  nature  of  a  for- 
^<^iture.  1  Storj/'s  Eq,  Jui\,  §  301 ;  1  Fonb.  Eq.  25,  note  h\ 
^<^nning  v.  Dunham,  5  Johns,  Ch.  B.  143 ;  Livingston  v. 
^ctrris,  3  Faige  533-4;  Whitmore  v.  Francis,  8  Frice 
■^ch.  616.  And  it  makes  no  diflerenco  as  to  the  nature  of 
the  relief  granted,  that  the  remedy  against  the  usurious  con- 
^^^ct  is  sought  by  cross-bill.     Mason  v.  Gardiner,  4  Bra. 

^^^  H,  322,  and  note  2 ;  Fulton  Bank  v.  Beach,  1  Faige  433 ; 

^'dhr  V.  Ford,  Sazton  364. 

The  principle  of  all  the  axses  is,  that  if  the  defendant  asks 
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the  interposition  of  the  extraordinary  or  equitable  powers  of 
the  court  to  aid  him  in  his  defence  against  a  usurious  claim, 
he  must  consent  to  do  equity  before  he  can  obtain  that  aid. 
But  in  this  case  the  defendant  does  not  ask  the  interposition  of 
the  extraordinary  or  equitable  powers  of  the  court.  He  seeks 
no  discovery  of  the  usury,  nor  does  he  ask  that  the  contract 
should  be  surrendered  or  delivered  up  to  be  cancelled.  All 
that  he  asks  is,  that  it  should  not  be  enforced  as  a  valid  en- 
cumbrance upon  the  mortgaged  premises. 

The  mortgagor  is  asking  no  favor.  He  is  not  in  a  position 
in  which  terms  may  be  imposed  upon  him.  The  court  is 
not  at  liberty  to  interpose  or  withhold  the  exercise  of  its 
powers  at  its  discretion.  The  mortgagor  relies  upon  his 
legal  rights,  and  the  court  are  bound  to  protect  them.  Kor 
has  the  third  mortgagee  fny  right  to  object  that  he  is  made 
a  party  unnecessarily,  or  brought  into  court  against  his  will, 
or  for  the  mere  purpose  of  having  his  mortgage  redeemed. 
The  answer  alleges  that  he  is  in  fact  the  actor.  That  by 
collusion  with  the  complainant,  he  caused  the  suit  to  be  insti- 
tuted, having  first  dismissed  a  bill  which  he  had  exhibited 
in  his  own  name  for  the  foreclosure  of  his  mortgage,  and  to 
which  the  mortgagor  had  set  up  usury  as  a  defence.  These 
circumstances  clearly  take  the  case  out  of  the  operation  of 
the  decision  in  Hudnit  v.  Nash,  1  C.  E,  Green  550.  They 
show  that  so  far  from  the  third  mortgagee  being  brought  by 
other  parties  unnecessarily,  or  involuntarily,  before  the  court, 
he  is  in  truth  the  actor,  seeking  under  the  color  of  the  com- 
plainant's rights,  to  deprive  the  mortgagor  of  the  protection 
of  the  statute  as  against  a  usurious  chiim. 

In  this  aspect  of  the  case,  I  think  the  mortgagor  was  justi- 
fied in  setting  up  in  his  answer,  those  matters  which  the  mas- 
ter has  regarded  as  irrelevant.  Viewed  in  reference  to  the 
claim  of  the  complainant  they  clearly  are  so,  but  as  against 
the  claim  of  the  third  mortgagee,  who  is  made  a  defendant  by 
the  complainant  in  order  to  the  enforcement  of  his  own  rights, 
the  allegations  cannot  be  regarded  as  irrelevant  or  imperti- 
nent. They  were  obviously  designed  to  remove  the  difficulties 
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which  wei^  suggested  by  the  Chief  Justice  to  the  defence  of 
usury  in  Hudnit  v.  Nash,  It  is  material  to  observe,  that  none 
of  these  allegations  are  made  by  way  of  defence  to  the  com- 
plainant's mortgage.  That  is  admitted,  and  no  objection  is 
made  to  a  decree  in  his  fa\*or.  They  are  designed  solely  as 
a  defence  to  the  claim  of  the  defendant  mortgagee,  and  the 
exceptions  must  be  viewed  in  that  light.  The  complainant 
in  fact,  if  he  is  merely  seeking  the  enforcement  of  his  own 
claim,  has  no  ground  of  exception  to  the  answer. 

I  think  all  the  exceptions  taken  to  the  defendant's  answer 
should  have  been  disallowed  by  the  master. 
The  order  will  be  made  accordingly. 


IsEAEL  C.  Waed  V8.  Robert  S.  Gooke  and  wife  and  others. 

1.  A  mortgage  given  to  ffecnre  future  advances,  duly  registered^  is  good 
not  only  as  against  the  mortgagor,  but  is  entitled  to  priority  over  subse- 
liient  encambrance»t  for  ah  advances  made  prior  to  actual  notice  of  the 
subsequent  eacumbrande. 

^-  If  the  first  mortgagee  hare  knowledge  of  the  existence  of  a  second 
niortgage  upon  the  estate,  he  cannot  give  further  credit  upon  his  prior 
Mortgage,  provided  it  is  entirely  optional  with  him  whether  to  make  fur- 
^her  advances  or  not. 


Mr,  Doddf  for  the  complainant,  contended  that  the  evi- 
^^nce  showed,  that  for  all  genuine,  substantial  purposes  for 
^*iich  an  open  mortgage  is  given,  the  mortgage  of  the  com- 
l^l^inant  was  ah  open  mortgage;  that  it  was  designed  to 
^<iure  future  advances. 

A  mortgage  for  future  indebtedness  is  valid.  Will  it  take 
Priority  over  a  second  mortgage  ? 

The  rule  is  that  it  will  take  priority  for  all  advances  prior 
^^  actiial  notice. 

Actual  notice  was  not  given  till  the  fall  of  1860.  All 
^^debtedness  to  the  complainant  was  incurred  prior  to  that 
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lie  cited  1  Hilliard  on  Mortgages  Ch.  12,  §  54;  Griffin. 
V.  OU  Company  J  3  Stockt,  49 ;  Bell  v.  Fleming's  Exr-'s,  1 
Beas.  13;  11  Am^r,  Law  Beg,  1. 

Mr.  McDonaldf  for  defendant. 

The  Chancellor.    The  only  controversy  in  this  cause  re- 
lates to  tliQ  amount  due  upon  the  complainant's  mortgage. 
The  mortgage  is  given  by  Cooke  and  wife  to  the  complainant, 
to  secure  the  payment  of  a  bond  from  Cooke  to  the  complain- 
ant for  $900,  dated  on  the  1st  of  July,  1856,  and  payable  in 
one  year,  with  interest  at  seven  per  cent.     The  mortgag3 
bears  even  date  with  the  bond.     A  second  mortgage  upoii 
the  premises  was  given  by  Cooke  and  wife  to  Peter  S.  Tal- 
mage,  to  secure  the  payment  of  $1000,  which  remains  unpaid. 

The  mortgagor,  by  his  answer,  alleges  that  there  remains 
due  on  the  mortgage  of  the  complainant,  but  $286.93,  with 
interest  from  the  11th  of  January,  1858.  He  states  the  origin 
and  history  of  the  transaction  to  be  as  follows : 

Cooke  purchased  the  mortgaged  premises  of  Aaron  E- 
Ballard,  in  1851,  for  $1200.  The  purchase  money  was  pay- 
able in  four  equal  annual  instalments  of  $300  each,  from  and 
after  the  15th  of  November,  1851,  bearing  interest  from  1st 
April,  1852,  and  was  secured  upon  the  premises.  Three  of 
these  instalments  were  paid  before  the  date  of  the  com- 
plainant's mortgage,  and  at  that  date,  1st  July,  1856,  there 
remained  due  to  Ballard  $300,  with  some  arrears  of  interest- 
About  that  date,  Cooke  borrowed  of  the  complainant  $500, 
and  as  well  to  secure  the  payment  of  that  debt,  as  to  indem- 
nity the  complainant  against  the  claim  of  Ballard,  which 
was  an  encumbrance  on  the  premises,  he  gave- his  bond  an* I 
mortgage  for  $U00,  which  are  the  bond  and  mortgage  set 
out  in  the  complainant's  bill.  Ballard's  mortgage  having 
been  subsequently  cancelled,  there  remained  due  on  the 
complainant's  mortgage  but  $500.  Of  this  sum,  $250  wa.-' 
paid  by  a  note  or  notes  of  Cooke  to  the  complainant,  whidi 
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were  paid  at  maturity,  thus  leaving  $250  of  pripcipal  due 
upon  the  mortgage. 

On  or  about  the  8th  of  October,  1857,  Cooke  gave  the 
complainant  his  promissory  note  at  three  months,  for  $286.- 
93,  for  the  balance  due  on  the  mortgage,  including  principal 
and  interest,  up  to  the  time  of  the  maturity  of  the  note. 
This  balance  was  ascertained  by  an  accounting  between  Cooke 
and  the  complainant,  and  there  was  a  distinct  understand- 
ing between  them,  that  the  payipent  of  the  note  would  be  a 
satisfaction  of  the  mortgage.  This  note  is  admitted  to  bo 
unpaid. 

The  complainant  and  the  mortgagor  are  the  only  wit- 
nesses that  have  been  examined.     They  agree  that  the  sum 
of  $900  was  not  due  to  the  complainant  at  the  date  of  the 
mortgage,  and  that  there  was  at  that  time  a  subsisting 
indebtedness  of  $500.     The  complainant  alleges  that  the 
mortgage  was  given"  to  secure  that  indebtedness,  and  also 
^  a  security  for  future  advances.    The  mortgagor,  by  his 
evidence,  re-affirms  the  statement  contained  in  the  answer. 
They  agree  substantially  as  to  the  amount  of  the  debt  now 
•lue  and  claimed  by  the  complainant.    They  differ  only  as 
^^  the  fact  whether  the  debt  is  secured  by  the  mortgage. 
The  real  question  at  issue  is,  whether  the  mortgage  was 
given  to  secure  future  advances  and  liabilities,  or  whether 

• 

It  Was  given  for  the  specific  purpose  stated  in  the  answer. 
^  the  character  of  both  witnesses  is  unimpeached,  and  as 
^ey  are  equally  oonfident  as  to  the  truth  of  their  re- 
spective statements,  recourse  must  be  had  to  the  admitted 
^i&  of  the  case,  and  to  the  written  evidence,  to  determine 
^here  the  truth  lies.  The  parties  speak  of  transactions 
^'hich  occurred  nearly  seven  years  before  they  were  called 
^pon  to  testify,  and  it  is  pot  surprising  that  one  or  both  of 

them  should  have  fallepi  into  error  as  to  the  real  facts  of  the 
case. 

The  version  of  the  trans^otion  given  in  the  answer  is,  that 
^^  mortgage  was  in  reality  given  to  secure  the  payment  of 
wO,  borrowed  by  Cooke  of  the  complainant,  and  that  it  was 
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made  for  $900,  on  the  demand  of  the  complainant,  in  order 
to  secure  him  against  loss  or  damage  on  account  of  the  un- 
paid balance  of  the  Ballard  debt,  which  was  a  prior  mort- 
gage upon  the  premises.  Now  it  is  evident  that  this  could 
not  have  been  the  true  nature  of  the  transaction.  Increas- 
ing the  amount  of  the  mortgage  to  the  complainant,  could 
have  aflforded  no  indemnity  against  a  previous  encumbrance 
upon  the  same  premises.  If  the  mortgaged 'premises  encum- 
bered by  the  Ballard  debt,  was  not  a  perfect  security  for 
$500,  it  surely  was  no  security  for  $900.  Nor  w^as  the 
$500  rendered  any  more  secure  by  increasing  the  amount  of 
the  mortgage  to  the  complainant.  The  real  nature  of  the 
transaction  is  clearly  shown  by  the  exhibits  made  by  Cooke 
himself.  The  Ballard  mortgage,  as  appears  by  endorse- 
ments upon  it,  was  paid  in  full  on  the  28th  of  June,  and  was 
cancelled  of  record  on  the  30th  of  June,  before  the  com- 
plainant's mortgage  was  given.  The  principal  of  the  debt, 
$300,  was  paid  by  Cooke's  note  for  that  amount,  endorsed  by 
the  complainant,  dated  July  1st,  payable  six  months  after 
date,  with  interest.  This  note  was  probably  post-dated 
and  delivered  to  Ballard  on  the  28th  of  June,  when  he 
acknowledged  the  receipt  of  the  mortgage  debt.  The  small 
arrear  of  interest  on  the  mortgage,  about  $12,  must  have 
l>een  paid  at  the  same  time  by  Cooke.  At  any  rate,  the 
principal  and  interest  of  the  Ballard  mortgage  were  satisfied 
in  full  before  the  complainant's  mortgage  was  given.  It 
was  obviously  given  therefore,  not  as  an  indemnity  against 
the  Ballard  debt,  but  as  security  for  advances  which  the 
complainant  might  thereafter  be  compelled  to  make,  as  en- 
dorser of  the  note  for  $300,  given  by  Cooke  to  Ballard. 
This  accounts  for  an  addition  of  $300  to  the  prior  indebted- 
ness of  $500,  making  the  mortgage  $800.  But  why  should 
it  have  been  made  $900  ?  Cooke  says,  by  way  of  indemnity; 
but  indemnity  against  what  ?  Not  against  the  Ballard  debt, 
that  was  extinguished.  Not  against  interest  that  might 
accrue  upon  the  $300  note,  for  the  mortgage  bore  interest 
as  well  as  the  note,  and  the  same  rate  of  interest.     It  ooulcl 
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have  been  given  only,  as  the  complainant  alleges  it  was,  as 
a  security  for  future  advances.     All  the  circusmtances  of 
the  transaction  are  corroborative  of  this  view  of  the  case. 
Cooke,  at  the  date  of  the  mortgage,  was  not  a  borrower 
from  the  complainant.    The  $500  indebtedness,  for  which 
the  mortgage  was  given,  was  not  loaned  at  that  time.     It 
was,  as  Cooke  admits,  a  subsisting  indebtedness,  previously 
incurred  for  advances  made  at  different  times.     Ballard  ap- 
pears to  have  been  pressing  for  the  payment  of  his  debt, 
which  Cooke  was  unable  to  meet.     The  evidence  of  this  fact 
is,  that  he  gave,  in  payment  of  a  mortgage  debt,  bearing 
but  six  per  cent,  interest,  his  note  at  six  months,  with  the 
complainant's  endorsement,  bearing  interest  at  seven  per 
cent.     Cooke  applied  to  the  complainant  to  become  his  en- 
dorser.    The  complainant  consented,  upon  Cooke's  agreeing 
to  give  him  a  mortgage  for  past  as  well  as  future  Uabilities 
and  advances.     It  was  not,  therefore,  as  the  answer  alleges, 
a  mortgage  given  to  secure  a  specific  debt  of  $500,  and  as 
mere  indemnity  against  the  Ballard  mortgage,  but  an  open 
mortga^,  designed  as  a  security  for  future,  as  well  as  past 
advances.     If  there  were  room  for  the  possibility  of  a  doubt 
upon  this  subject,  it  is  dispelled  by  testimony  furnished  by 
the  parties  themselves.     The  advances  claimed  to  have  been 
made  by  the  complainant  upon  the  security  of  that  mort- 
gage, were  made  at  various  times  from  1855  to  1860,  in 
amounts  varying  from  $17  to  over  $200.     Many  of  them 
were  made  at  a  time  when  the  borrower  was  deeply  embar- 
rassed, and  his  property  heavily  encumbered  by  judgments 
and  mortgages.     The  circumstances  leave  no  room  to  doubt 
the  truth  of  the  complainant's  evidence,  that  he  never  would 
have  made  those  advances,  but  upon  the  security  of  the 
mortgage.     The  defendant  testified  orally,  that  he  did  not 
iinderstand  the  mortgage  to  be  an  open  mortgage,  or  that 
tae  money  was  advanced  upon  its  security.     He  was  very 
^n^pbatic  in  his  testimony  upon  this  point,  and  doubtless 
fitted  what  he  believed  to  be  the  truth.    But  he  is  con- 
wonted  by  his  own  written  testimony.     In  a  note  addressed 
^'OL.  n.  I 
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bv  him  to  the  complainant,  he  aaya :  "Will  it  not  be  possible 
lor  you  to  help  me  to  raise  the  amoQnt  of  the  note  due  to 
Dennis  on  Satunlav?     I  cannot  at  present  meet  it,  or  even 
:iny  part  of  it.     You  have  an  open  mortgage  on  the  Ballard 
place,  which  will  amply  pay  it.     I  hope  «x>n  to  effect  some 
uriani:»?ment  that  will  relieve  me  from  my  embarrassment." 
It  is  testified  by  Cooke,  that  the  mortgage  in  question  is  the 
only  mortcraire  ever  heM  by  the  complainant  upon  the  Bal- 
lard place.     The  note,  of  necessity,  refers  to  the  mortgage 
now  in  question,  and  is  admitted  to  have  been  written  by 
the  defendant.     His  recognition  of  the  genuineness  of  the 
note  is  very  remarkable.    In  answer  to  the  question,  whether 
the  note  was  written  bv  him,  the  witness  says:    **  If  this 
letter  was  presented  to  me  without  any  reference  to  its  con- 
tents, and  I  was  asked  whose  handwriting  it  was,  I  would 
&\y  it  was  mine,  but  if  it  was  read  to  me,  I  should  say  it 
was  no:  mine.     I  can  hardlv  believe  it  to  be  mine,  and  vet 
I  would  be  sorry  to  say  it  was  not  my  handwriting."    It 
would  be  gross  injustice  to  the  witness  to  suppose,  that  for 
the  ['Urfose  of  obtaining  a  loan  from  the  complainant,  he 
ia'i=elv  rrrpresented  the  morti?iixe  to  be  what  he  knew  or  be- 
lievnd  it  was  not.     The  witness,  with  honest  indiijnation, 
rvjU'liatrs  this  idea.     It  is  but   justice  to  him  to  believe 
iLiit  Le  wrote,  as  well  as  test ineil,  conscientiously.     But  it 
i.'-  arrar-rnt  that  he  testirie^i  quite  too  confidently,  laboring 
UL'i-.-r  a  crave  mistake,  or  in  utter  fonzettulness  of  the  real 
t:Larao:er  of  the  transaction.     Consi'iering  the  character  of 
tl.e  witness,  it  I'urnisiies  a  strikiniX  illustn^tiou  of  the  im- 
i''.:ov  AvA  dai.jvr  oi  iH.u*mittini:  mort^ajjes  uiven  for  specific 
Mir.is.   wittiou:   stating  their   real   character,    to   stand  as 
-•-•"i^rity  tor  future  advances. 

TLvr-f:  is  another  j^int  upon  which  the  allegations  of  the 
^r.^w-rr  are  erroneous,  and  the  witness  is  mistaken  in  his 
ir'stimony.  It  is  ailogevl  in  the  answer,  and  Cooke  testifies, 
tL^c  he  paid  off  the  Billiard  debt,  leaving  the  complainant's 
mortiza^  as  secuntv  onlv  for  $5lX).  That  of  this  sum,  he 
gave  his  note  for  ^250,  and  that  oo  the  8th  of  October^ 
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1857,  he  gave  his  note  for  $286.93,  in  full  of  the  balance  of 
principal  and  interest  due  on  the  mortgage.  The  last  note 
is  admitted  to  be  due  and  unpaid,  but  the  former  notes  he 
alleges  were  taken  up  and  paid  by  him,  and  produces  the 
notes  as  evidence  of  the  truth  of  his  statement.  There  is 
no  question  that  these  notes  were  given,  and  were,  as  the 
witness  alleges,  taken  up  by  himself.  But  how  was  it  done  ? 
If  his  note  was  taken  up  by  renewal,  or  with  a  substituted 
security,  or  funds  furnished  by  the  complainant,  although 
his  note  waa  paid,  the  mortgage  was  not  satisfied.  The 
security  remained  for  the  renewal,  or  the  substituted  security. 
The  witness  admits  that  he  paid  the  note  given  for  the  Bal- 
lard debt,  by  the  aid  of  the  complainant.  The  history  and 
connection  of  the  several  securities  is  not  clearly  traced,  but 
it  is  clear  that  the  indebtedness  was  not  paid,  as  stated  in 
the  answer.  All  question  upon  this  point  is  removed  by  the 
evidence  of  the  parties.  The  complainant  furnishes  a  list  of 
securities  for  moneys,  amounting  with  interest,  to  $1063.32, 
which  he  alleges  was  furnished  to  Cooke  upon  the  security 
of  the  mortgage,  and  which  he  claims  to  be  paid  out  of  it. 
With  the  exception  of  $50,  which  he  claimed  as  a  credit  on 
one  of  the  notes,  Cooke  admits  his  indebtedness  upon  those 
securities.  He  also  admits,  that  if  the  mortgage  was  an 
open  one,  the  principal  and  interest  due  upon  those  securi- 
ties, would  be  the  amount  covered  by  it.  As  between  the 
mortgagor  and  mortgagee,  this  closes  the  controversy. 

A  mortgage  given  to  secure  future  advances,  duly  regis- 
tered, is  good,  not  only  as  against  the  mortgagor,  but  is 
entitled  to  priority  over  subsequent  encumbrances,  for  all 
ndvances  made  prior  to  notice  of  the  subsequent  encum- 
t>rance.     Gri^n  v.  New  Jersey  Oil  Cb.,  3  Stockt.  49 ;  BeU  v. 
Flming's  Exrs^   1  Beaaley  13;   Robinson  v.    Urquhari, 
Ibid.  515. 

And  the  notice  must  be  an  aetualf  not  a  constructive  no- 
tice. This  was  regarded  by  the  Chancellor,  in  BeU  v.  Flem- 
wj*«  ExWa,  as  not  altogether  a  settled  question.  There  is, 
^oubtedly,  some  conflict  of  authority  upon  the  point.     In 
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Elizabeth  A.  Beid  vs.  Daniel  D.  Reid. 

1.  To  justify  a  decree  for  divorce  on  the  ground  of  adultery,  the  evidence 
of  the  defendant's  guilt  must  ho  clear  and  patisfactory.  A  full  and  ex- 
plicit denial  of  the  charge  hy  the  defendant,  and  his  alleged  particeps 
enminu,  should  he  regarded  as  decisive  in  a  case  of  douht. 

2.  Testimony  touching  reputation,  founded  on  opinions  expressed  pott 
litem  moiam,  is  incompetent. 

3.  A  -stranger  sent  hy  a  party  to  the  neighhorhood  of  a  witness  to  learn 
his  character,  will  not  he  permitted  to  testify  as  to  the  result  of  his  in- 
quiries. 


Mr.  A.  C.  McLean  and  Mr.  liicher/,  for  complainant. 

Mr.  Leupp,  for  defendant,  cited  ^ray  v.  JBray,  2  HaUt. 
Ch.  a.  510;  Clutch  v.  Clutch,  Saxtm  474. 

The  Chancellor,    The  complainant's  bill  charges  that 
the  adultery,  which  is  the  subject  of  complaint,  was  com- 
mitted on  different  days  in  the  months  of  August,  September, 
and  October,  1861,     The  evidence  is  confined  e?:clusively  to 
one  transaction  which  occurred,  according  to  the  evidence, 
in  the  sumiper,  or  fall,  of  1861,    Two  witnesses  testify,  that 
while  they  were  riding  through  a  wood,  distant  some  miles 
from  the  defendant's  residence,  they  saw  a  horse  and  carriage 
by  the  road  side,  and  at  the  distance  of  from  twenty-five  to 
forty  yards  from  the  road  upon  which  they  were  traveling,  a 
luan  and  woman  engaged  in  illicit  intercourse.     The  woman 
they  recognized,  and  knew  to  be  a  female  of  disreputable 
character.    One  of  the  witnesses  states  distinctly  that  he  did 
not  then  know  the  defendant,  that  he  had  never  seen  him 
Wore,  that  he  was  pot  certain  that  he  had  ever  seen  him 
Bince,  till  the  day  of  bis  examination,  eighteen  months  after- 
wards.    He  is  not  pertain  that  the  defendant  is  the  man  he 
aaw  in  the  wood,  but-  thinks  he  looks  like  him.     The  other 
witness  wag  not  examined  till  October,  1863,  two  years  alter 
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the  transaction  to  which  he  deposes.    He  testifies  that  the 
defendant  is  the  person  whom  he  saw ;  that  he  knew  him. 
But  he  admits  that  he  had  never  seen  him  but  once,  and 
that  was  four  or  five  years  before  the  transaction.    The 
whole  evidence  of  the  defendant's  identity,  and  consequently 
of  his  guilt,  rests  upon  the  uncorroborated  testimony  of  this 
witness.     It  does  not  appear  that  the  defendant  and  the 
witness  had  any  previous  acquaintance,  that  they  had  ever 
spoken  to  each  other,  or  been  in  company  together.    The 
witness  testifies  that  he  had  seen  the  defendant  once,  four 
or  five  years  previous  to  the  transaction.    There  is  not  a 
fact  or  circumstance,  relative  to  the  chai*acter  or  conduct  of 
the  defendant,  to  give  probability  to  the  statement.     As- 
suming the  witness  to  be  fair,  and  his  testimony  unimpeached, 
the  identification  of  the  defendant,  and  the  consequent  proof 
of  his  guilt,  are  not  sufficiently  clear  to  justify  a  decree 
against  him. 

The  case  in  favor  of  the  defendant  is  strengthened  by  the 
evidence  in  his  behalf.  The  female  with  whom  the  criminal 
intercourse  is  charged  to  have  taken  place,  testifies  that  she 
never  knew,  spoke  to,  or  saw  the  defendant,  till  after  the 
commencement  of  this  suit.  The  defendant  himself,  by  his 
evidence,  corroborates  this  statement,  and  denies  that  he 
ever  committed  adultery.  They  both  explicilly  deny  the 
truth  of  the  charge,  attempted  to  be  established  against  the 
defendant  by  the  complainant's  witnesses.  However  insuffi- 
cient this  evidence  might  be  to  overturn  or  impair  the  eflect 
of  clear  and  satisfactory  testimony  of  the  defendant's  guilt, 
it  is  nevertheless  entitled  to  consideration,  and  should  be  re- 
garded as  decisive  in  a  case  of  doubt. 

An  attempt  is  made  to  impeach  the  character  of  the  com- 
plainant's witnesses  for  veracity,  but  no  reliance  is  placed 
upon  this  part  of  the  case.  Much  of  the  evidence  as  to  the 
^'haracter  of  the  witnesses,  is  founded  on  opinions  expressed 
by  others  since  their  examination.  A  material  portion  of  it 
is  furnished  by  an  agent  of  the  defendant,  who  made  in- 
quiries in  the  neighborhood  of  the  residence  of  the  witness 
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for  the  purpose  of  procuring  evidence  in  this  cause,  and  who 
details  the  opinions  of  others  thus  obtained.  All  this  evi- 
dence is  clearly  incompetent.  No  rule  is  better  settled,  or 
founded  on  clearer  principles,  than  that  which  excludes  all 
testimony  touching  reputation  founded  on  opinions  expressed 
post  litem  motam.  Not  only  should  evidence  as-* to  the 
character  of  the  witness  be  founded  on  reputation,  previously 
existing,  but  a  stranger  sent  by  a  party  to  the  neighborhood 
of  the  witness  to  learn  his  character,  will  not  be  permitted 
to  testify  as  to  the  result  of  his  inquiries.  1  Grreenl.  JE'v., 
§  461 ;  Douglass  v.  Touse}/,  2,  Wend.  352.  The  bill  is  dis- 
missed without  costs. 


John  S.  Letson,  executor  of  Thomas  Letson,  deceased,  vs. 

Johnson  Letson  and  others. 

A  bona  fide  purchaser  of  land  devised,  without  notice,  cannot  he  af- 
fected hj  any  equity  suhsisting  between  the  executor  of  the  estate  and 
the  devisee. 


Thomas  Letson,  the  complainant's  testator,  by  his  will, 
bearing  date  on  the  30th  of  November,  1839,  devised  to  his 
&on,  Johnson  Letson,  certain  real  estate  in  the  city  of  New 
Brunswick,  and  also  bequeathed  to  him  a  share  of  the  resi- 
due of  his  personal  estate,  and  of  the  proceeds  of  the  sale 
of  certain  real  estate,  directed  by  the  testator  to  be  sold  by 
Ilia  executors. 

The  will  also  contained  the  following  provision:  " Inas- 
much as  I  have  mortgaged  the  farm  on  which  I  live,  for  the 
sum  of  one  thousand  dollars,  for  the  benefit  of  my  son, 
Johnson  Letson,  my  will  is,  that  the  said  Johnson  Letson 
V^J  the  interest  of  said  thousand  dollars  from  my  decease, 
and  pay  also*  the  said  principal  sum  of  one  thousand  dollars, 
^hen  the  same  shall  be  demanded,  or  sooner  i!  he  shall 
cuoose  80  to  do."    The  will  further  charges  the  interest  and 
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share  of  the  said  Johnson  Letson  in  the  estAte,  with  the 
re-payment  of  the  said  sum  of  one  thousand  dollars. 

By  a  coilicil  to  the  will,  K\^ring  date  on  the  27th  of  May, 
1848,  the  te^stator  directed  as  follows :  '•  I  have  loaned  and 
advanced  to  my  son,  Johnson  Letson,  one  thousand  dollars, 
and  hrfve  joined  in  a  bond  and  mortgage  to  secure  seventeen 
hundred  dollars  to  ^Tames  Conover,  of  Xew  Brunswick.  I 
expect  and  direct  my  said  son,  Johnson,  to  pay  both  said 
sums  of  money,  in  aid  and  release  of  my  estate/'  The  tes- 
tator died  on  the  13th  of  Mav,  ISol. 

After  the  testator  s  death,  the  defendant,  Johnson  Letson, 
entered  upon  the  lands  devised  to  him.  and  on  the  6th  of 
December,  1856,  conveye«l  the  same,  with  covenants  of  war- 
n\utv,  to  the  minister,  elders,  and  deacons  of  the  Secoud 
Protestant  Reformed  Dutch  Church,  in  the  citv  of  New 
Brunswick. 

The  complainant  seeks  to  recover  two  sums  of  one  thou- 
sand dollars,  stated  in  the  will  and  in  the  codicil,  respectively, 
to  have  been  advanced  bv  the  testator  for  the  defendant, 
and  to  have  the  same  declared  a  charge  and  encumbrance 
upon  the  land  devised  to  the  defendant,  and  by  him  conveyed 
to  the  church. 

J/r.  Lcuppy  for  complainant. 

J/r.  Schenck,  for  defendant. 

The  Chancellor.  The  only  issue  made  by  the  plead- 
ings, and  the  sole  ground  of  controversy  Ixnween  the  par- 
ties is,  whether  the  sura  of  one  thous;ind  dollars,  specified  in 
the  will  as  having;  been  advanced  bv  the  tesuuor  to  the  de- 
fendant,  was,  or  was  not,  repaid  to  the  test:\tor  in  his  life- 
time. Th?  defendant,  bv  his  answer,  aiicijes  that  the  monev 
was  repaid  to  the  testator  in  the  spring  of  1846.  I  think 
this  allegation  of  the  answer  is  sustained  by  the  evidence. 
It  is  satisfactorily  provetl,  that  after  the  date  of  the  will, 
and  at  or  about  the  time  specified  in  the  answer,  a  debl  of 
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one  thousand  dollars  was  paid  by  the  defendant  to  his  father. 
It  is  not  shown  that  at  the  time,  there  was  any  other  debt 
due  from  the  defendant  to  his  father,  than  the  one  specified 
in  the  will.     It  appears,  moreover,  that  for  several  years 
prior  to  the  date  of  the  alleged  payment,  the  interest  on 
the  debt  was  paid  by  the  defendant,  although,  as  stated  in 
the  will,  it  was  secured  by  a  mortgage  given  by  the  father 
alone.     From  the  time  of  the  alleged  payment,  the  interest 
on  the  debt  was  paid,  not  by  the  defendant,  but  by  his 
father,  or  by  the  complainant,  either  on  his  own  behalf,  or  as 
the  agent  of  his  father.     Whether  the  interest  was  in  fact 
paid  by  the  complainant  on  his  own  account,  or  as  the  agent 
of  the  testator,  is  immaterial  for  the  purpose  of  this  inquiry. 
It  is  conceded  that  it  was  not  paid  by  the  defendant.     It  is 
further  in  evidence,  that  subsequently  to  the  date  of  the 
codicil,  and  shortly  before  his  death,  the  testator,  in  a  con- 
versation with  the  defendant,  spoke  of  his  having  paid  one 
sum  of  one  thousand  dollars,  and  that  there  was  still  a  debt 
of  one  thousand  dollars  due. 

The  money  furnished  by  the  testator  to  the  defendant  was 
not  an  ordinary  loan,  but  was  rather  in  the  nature  of  an  ad- 
vancement.    The  defendant  gave  no  voucher  or  security  for 
its  repayment.     He  was  under  no  obligation  to  repay  the 
principal,  though  at  liberty  to  do  so,  and  if  not  paid,  it  was 
^  be  deducted  from  his  share  of  the  testator's  estate,  and  in 
t-ne  meantime  the  interest  was  to  be  paid  by  the  defendant, 
^nder  these  circumstances,  the  fact  that  no  receipt  was 
ffven  on  the  repayment  of  the  money  to  the  testator,  is  en- 
titled to  far  less  weight  than  it  would  have  been  in  the  case 
^f  ^  ordinary  indebtedness.    The  sum  of  one  thousand  dol- 
j^»  specified  in  the  will,  having  been  paid  to  the  testator 
1^  his  lifetime,  the  complainant  is  entitled  to  recover  only 
^he  snm  of  one  thousand  dollars  mentioned  in  the  codicil,  or 
^i&uch  thereof  as  remains  unsatisfied. 

^  against  the  church,  the  bill  must  be  dismissed.  The 
^^^ys  directed  in  the  codicil  to  be  paid  by  the  defendant, 
M  not  made  a  charge  upon  the  real  estate  devised  to  him. 


^r^fluii  -K  il  7  T.-T^^.T  :•:  IVtlAvarfr. 


A  :•.'■..-  /::>  yzrr-ii'^r  ::  tie  l^ii  deri*^.  wiuiout  notice, 
■..vzi::  ':e    ife::'ri  ":t  ait  t*:::::T  *-::5is::L;r  beiween  the 

7-r  :-^:j-5*r  -s-.ll  Cr:  zivir  v::!:.::  jcisis  to  eiiher  party,  as 


i:zjL7.  E:A:-LAvr  ii:  ::lfr*  r*.  The  Ixha3ITA5TS  or 

-nil    -._w>i^._-     ^;     ^  •. LvvAr.-S.   iZ-I    v.-Llrrb. 

A  :   -:-.  ::  ■:■:'.  ty  t:;1  :i.:cr:frr    it  :r;.;r::::-.  to  rf*tr*ia  the  ooUec- 
.    :  *  7  .:!.:  :jj  is*.r*j-ri  -;•;-  :!:■=  rr:-.*--:T  ■::  :- iiT:;::^;*.  only  where 


:*--«  K 


: »  -^ .  .  •. , 


rir  -":nr*.:-.:ni:::5  are  rv?:aer.:s  an-i  tax  ravers  of  the 

•  <•   ■ 

tc"5r:>Li[  ::  D-rIji':\-.u"r.  :::  the  o-:uLtv  o:  Hiinti?nios.  and  have 
L.-i  :L-.r  iill  ii.  :L:5  Xi-ise.  to  r^strvin  the  deiecdants  from 
•:-:^1>.::l^  a  :.ix  :m:-:!5->:  fcvan  act  o:  the  lecislat are.  entitled 
•'  i-  v:: ::  ritLorize  the  toAnsL::-  ::  I'elaware.  in  the  countv 
r.:  li-::.'^T ijUi.  to  r.\:?e  zzzTi^v  I  v  taiAtioa  to  relieve  the  in- 
Lt- ■.:/-.!.>  -jf  sail  township  rrciu  the  burden  of  a  draft/*  ap- 
{•roTeii  i-V.h  M.tr.h.  i>f>4. 

The  :  rnver  o:'  the  bill  :?.  iL:\t  Pivid  Jackson.  LX)llector, 
ni'.j  be  r'>5tra:ne-i  from  oiliooririj:  or  reoeivini;  any  moneys 
a>-'-j<.i  under  suid  act,  and  rroin  taking  any  proceedings 
UL'ier  Mid  act  a^uiLst  the  inhabitants,  tic  as  delinquent 
lAx  piaj-.rs :  and  that  the  c»^Heotor  and  the  committee  of  the 
:Lhabii;in-s,  miv  t-e  enjoine^i  from  borrowing  anv  money  on 
iLe  laith  of  the  inhabitants  of  :he  township  "  for  payment  of 
tiie  commutation  money  fjr  exemption  from  the  draft,  of 
?U';h  fier=.::-s  a^  may  be.  or  shall  have  been,  drafted  in  said 
town.ship,"'  and  from  paying  out,  or  disbui-sing  any  money 
borrowed  for  the  purj-osea  aforesaid,  and  from  proceeding  in 
anywise  under  said  act ;  and  that  all  other  persons  may  be 
eojoioed  from  so  doing,  and  for  other  relief. 
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A  rule  to  show  cause  was  granted,  and  a  temporary  order 
made,  to  aflford  the  complainants  an  opportunity  of  being 
promptly  heard.  The  cause  is  now  heard  upon  the  argument 
of  the  rule. 

Mr.  Rickey y  for  complainants,  in  sUppOrt  of  the  rule. 

The  question  arises  under  the  act  of  25th  March,  1864,  to 
authorize  the  township  of  Delaware,  to  raise  money  by  taxa- 
tion to  relieve  the  inhabitants  of  said  township  from  the 
burden  of  a  draft.  Famph.  L.  1864,  p.  609.  The  act,  it  is 
contended,  was  designed  to  carry  into  effect  the  act  of  con- 
gress, passed  3d  March,  1863.    Laws  of  U,  S.  125,  §  13. 

The  act  is  unconstitutional,  because  it  is  calculated  to 
defeat  the  object  which  congress  had  in  view.  That  object 
was  to  put  down  rebellion,  and  to  raise  the  necessary  troops 
for  that  purpose. 

The  state  was  required  by  act  of  congress,  to  furnish  its 
quota  of  troops.  The  state  law,  if  it  authorized  the  act  in 
question,  was  repugnant  to  the  act  of  congress.  No  state 
can  control  the  exercise  of  any  power  by  the  United  States, 
within  the  scope  of  their  constitutional  authority.  1  Kent's^ 
Com.  409-10-12;  United  States  v.  Feters,  5  Cranch  115, 
135.  No  state  can  pass  any  law  impairing  the  effect  of  an 
act  of  congress*  Darttnouih  College  v.  Woodwardy  4  Wheat, 
518-19. 

The  object  of  the  act  of  the  legislature  is  expressed  to  be, 
^'to  relieve  the  township  from  the  burden  of  the  draft."  Its 
operation  is  to  defeat  the  draft  which  congress  had  ordered. 

A  state  or  municipal  corporation  has  no  power,  under  the 
l^ws  and  constitution  of  this  state,  to  levy  a  tax  on  the  public 
^o  discharge  the  liability  of  an  individual  to  serve  in  the 
'^Tny  of  the  United  States.  Opinion  of  the  Supreme  Court 
^f  Maine y  11  Artier,  Law  Reg,  621. 

The  tax  is  used  to  extort  money  from  individuals,  not  for 
^  contribution  .to  any  public  burden.  Feople  v.  Mayor  of 
^f^ooklyn,  4  Comst.  423 ;  Reeves  v.  Treasurer  of  Wood  county, 
^  Ohio  State  R.  {new  series)  333,  341-3 ;  Beekvian  v.  Sara- 
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toga  and  Schenectady  R,  i2.  Cb.,  3  Paige  45 ;  People  v.  Super- 
visors of  Westchester  J  4  Barh.  S,  C,  jB.  75 ;  Taylor  v.  Porter^ 
4  Hill  140. 

If  the  act  itself  is  not  unconstitutional,  the  use  attempted 
to  be  made  of  it  is  illegal  and  contrary  to  public  policy.  By 
the  resolution  of  the  meeting,  the  collector  is  to  be  held  ham- 
less  for  a  clear  violation  of  his  duty,  and  he  is  instructed  to 
pay  the  money  only  to  those  who  will  stay  at  home ;  not  to 
those  who  are  willing  to  enter  the  service  of  the  United 
States  in  defence  of  the  Union. 

Mr.  B,  Vansyckel,  for  defendants,  cohtra. 

The  act  of  the  legislature  was  designed  to  sust^iin  the  la^ 
of  congress.  This  court  has  no  power  to  interfere.  Ther^ 
is  no  fraud,  or  evasion  of  the  act  of  congress. 

If  the  party  is  entitled  to  any  relief,  he  has  complete 
remedy  at  law  by  certiorari,  A  court  of  equity  cannot  arrest> 
the  exercise  of  a  law,  where  the  party  may  have  relief  in  tv 
court  of  law. 

The  injunction  is  asked  on  two  grounds. 

1.  Because  it  is  designed  to  defeat  the  act  of  congress. 
Its  real  design  is  to  carry  out  the  law.  The  object  for  which 

the  money  was  raised,  was  lawful  and  proper.  If  the  resolu- 
tion of  the  meeting  was  wrong,  it  does  not  affect  the  actj  nor 
entitle  the  party  to  redress  under  it. 

2.  Because  it  is  said,  it  is  taking  money  from  one  individ- 
ual to  lay  the  burden  upon  another. 

It  was  to  relieve  from  a  public  burden.  The  draft  hai 
not  yet  been  made,  nor  was  it  known  upon  whom  the  burdeti. 
would  fall.  The  draft  was  a  burden  upon  the  whole  peopfey 
not  upon  a  class,  or  upon  individuals.  The  tax,  therefore, 
was  not  for  the  relief  of  individuals,  but  of  the  whole  com- 
munity. 

The  use  to  which  the  tax  was  applied,  was  a  fair  way  o^ 
applying  money  raised  by  tax.  It  relieved  the  party  drafte«>*» 
only  for  that  draft. 
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Mr,  P.  D.  Vroom,  on  the  same  side. 
The  bill  is  filed  by  residents  of  the  township  and  tax  payers, 
as  a  class.     The  basis  of  the  bill  is  want  of  power  in  the  legis- 
lature to  pass  the  law* 

The  act  does  not  seek  to  invalidate  or  impugn  the  act  of 
Congress.  That  act  is  a  law  for  enrollment.  It  calls  out  the 
national  forces.  It  declares  what  shall  constitute  the  national 
force,  how  they  shall  be  enrolled,  and  prescribes  the  pro- 
ceedings which  shall  be  adopted  to  call  them  out. 

The  13th  section  ofiers  to  the  party  drafted  a  triple  alter- 
native. Either  is  lawful.  He  may  go  himself,  or  furnish  a 
substitute,  or  pay  for  his  exemption.  The  law  does  not  ex- 
press or  intimate  a  preference  for  either  of  these  courses. 

The  law  does  not  require  either  the  service  to  be  rendered, 
or  the  commutation  to  be  paid  by  the  man  in  person.  The 
service  may  be  performed  by  a  substitute.  The  money  may 
be  paid  by  a  friend.  If  all  pay  the  commutation,  the  law  is 
iiot  defeated. 

The  bill  does  not  state  how  the  law  was  to  defeat  the  act 

of  Congress.     The  allegation  is,  that  the  legislature  meant  to 

defeat  the  law.    The  bill  should  show  the  ground  of  fraud. 

It  is  not  charged  that  the  defendants  conspired  to  procure 

the  law  to  defeat  the  act  of  Congress. 

The  ground  of  relief  as  to  private  acts  of  parliament  is, 
that  parties  procured  the  act  to  be  passed  by  fraud  and  cir- 
cumlocution, not  that  parliament  designed  to  defeat  the  law. 
^yn'sDi^.  "Grant/'  C,  8,  9.     As  to  the  King's  grants, 
^  Omgh  v.  BeU,  2  Zab.  486. 

•I^his  is  a  public  law  affecting  the  rights  of  the  township 
JUid  the  government  of  the  nation.  The  court  cannot  take 
^izance  of  the  motives  of  the  legislature  in  passing  it. 
1-^e  question  is,  had  the  legislatuie  the  power  to  pass  the  act. 
^^18  clear  that  the  party  drafted  was  not  bound  to  go,  or  pay 
^commutation  in  person ;  a  friend  might  go,  or  furnish  a 
subetitute.  May  not  the  legislature  furnish  a  substitute  ? 
■*"uere  is  no  direct  charge  in  the  bill  that  the  act  is  uncon- 
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.-  -.:.  .li-rri:  r.ari:.  t-iii:  ^r  .rril  i- i  T-t^r:.:!..  I:  roav  tax 
:  r  p-.r*, :-.-.:  j  "rr-'-'r^.  a-i  12  i-.vr;. . ul *r  zi:-Ic*-  Tue power 
■jI  ;.iiAi.:-  :•  i^i^:.i',r:  sni  ::^ ; -liliiei.  seive  when  :i  i&  re- 

'',  :-^  i  i:.ir^i  r.-rn  arr  re.:,":r->i  it  :Lr  Unitoi  S:at^  to  be 
i'lrziJti^^i  c-T  %  to"XL5*L:p.  TLc-y  Are  Ia  .orers  ;::  ihe  lowochip, 
JiL  i  ^  s: -r:^  0:  weAlii:  and  5:rr::^:h.  The  legisiaiure  say,  by 
•.r.^  i.::.  Toi  ilw  :.-»x  vc-iirs^lv-??  :o  kret-  :hrm  ai  home. 

'      «  «  *  * 

Tr.it  :.=•  C'.-f^ir.T  liw:*.!..    Si*2U  v.  5/j'iM»i.  3  Zj5.  494 :  -Prori- 
'i^nc'i^  BarJ:\.  BiV/zx-:^.  4  Pt'.cri  514. 

TLere  is  lo  di-r::u:i.JL  t-^twe^-n  f^ayiugfor  voiunieers  and 
jf^'/'T^iz  for  -jUo^.tuies:  lo  d:?:iL.-::on  beiween  paying  for 
•j»i!;-.ti:'i:es  and  p-:»ying  of  oDaimutatios.  There  are  hun- 
dred =•  0!  :hoa=ar.i5  of  se»jur::;es  adat:  in  the  community, 
wL>;:i  Ti>:re  :.r??iT»i  on  that  irround.  The  state  is  re*quired  by 
Cofitrrjsij  to  furnish  a  certain  numl*er  of  men ;  quotas  are 
aliott'^d  to  counties  and  townships.  A  township  furnishes 
iiH  [fic-n  by  lot.     The  furnishing  of  m^n  is  a  burden  on  the 

l/^WIi:?hip. 

li  an  absolute  draft  was  made,  the  duty  must  be  person- 
ally [performed.  The  government,  by  the  act,  h:i3  opened 
iik«i  way  to  avoid  the  personal  performance  of  that  duty.  If 
the  townshiji  tax  to  pay  substitutes,  why  not  to  pay 
commutation  money,  which  may  be  used  by  the  national 
government  to  procure  substitutes  ? 

There  is  nothing  in  the  bill  to  give  the  court  jurisdiction. 
The  charge  is  not  tliat  the  officers  are  abusing  their  power, 
but  tliHt  the  act  is  void.  The  court  has  no  jurisdiction  in 
ai«es  of  that  kind.  The  Supreme  Court  hiis  superintending 
jx^wer  over  other  jurisflictions.     There  is  lull  relief  at  law. 

ThiB  court  can  act  in  cases  of  tliis  ground,  only  on  some 
special  ground  of  equity.  There  is  no  pretence  of  irrepa- 
rable mischief.     No  allegation  that  the  defendants  are  irre- 
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aponsible.  There  is  no  frand  charged  in  tiie  execution  of  the 
law. 

Upon  the  principle  of  this  bill,  every  party  taxed  may 
come  into  this  court  for  relief.  McCoy  v.  ChiUeotke,  3  Ham- 
motul  380. 

Thia  court  cannot  enjoin  the  collection  of  a  tax,  even  if  it 
be  unconstitutional.  Eedfidd  on  Railways  481 ;  14  Ala. 
2ffi  ;  Morris  Canal  ^  Banking  Company  v.  Jersey  City,  1 
Btas.  252 ;  Reeves  v.  Coo-per,  Ibid.  224. 

Id  the  case  reported  in  Maine,  the  act  attempted  to  be 
done  was  without  the  nuthority  of  the  legislature. 

Mr.  Frdingkuyscn,  Attorney  General,  in  reply. 

This  is  no  question  of  party  politics.  There  is  no  charge 
of  fraud  in  the  legisliition ;  no  allegation  of  an  attempt  by 
them  to  defeat  the  national  will.  The  charge  is,  that  the 
use  attempted  to  be  made  of  the  law  is  in  derogation  of  the 
ai?t  of  Congress,  and  therefore  unlawful.  If  the  use  is  au- 
thorized, it  is  unconstitutional. 

By  the  constitution,  'Art.  I,  Sec.  8,  Congress  has  the  power 
to  declare  war,  to  raise  and  support  armies,  and  to  provide 
for  organizing,  arming,  and  disciplining  the  militia.  The 
atat«*3  reserve  all  power  not  delegated  to  Congress.  No  state 
has  a  right  to  interfere  with  the  exercise  of  the  power  con- 
ferred on  Congress. 

In  1863,  Congress  did  legislate  on  this  subject.  The  de- 
sign was  to  raise  armed  men  to  suppress  the  rebellion.  The 
court  will  take  notice  of  the  object  of  the  law.  It  waa  to 
raise  meu,  not  money.    So  is  the  preamble  of  the  act.    Such 

Thwe  are  incidents  in  the  law  which  conflict  with  its  de- 
sign. There  are  aliens;  persons  over  forty -five,  and  under 
twenty ;  those  who  choose  to  pay  $300.  These  weaken,  but 
do  not  alter  the  great  purpose  of  the  law.  The  $300  is  a 
forfeiture  for  not  going  in  person,  or  sending  a  substitute. 

Th«  cooitruction  given  to  the  act  by  the  township  author- 
It  was  never  designed  by  the  legisla- 


112  CASES  IN  CHANCERY. 

HottgUnd  ec  «!.  ■.  Towiuhip  of  DtUwmrt. 

tare,  or  by  the  general  government.  It  is  in  direct  contra- 
vention of  the  whole  polioy  of  the  law.  The  construction 
is  inadmi&sibie.  The  intent  of  the  aet  was  to  relieve  from 
the  banian  of  taxation.  The  efect  of  this  constraction  is 
to  rjnJer  it  more  severe. 

If  every  township  had  acted  upon  this  principle,  it  would 
have  defeated  the  whole  draft.  The  township  has  paid 
S31,'»3,  and  not  raised  a  miin.  A  new  draft  must  neces- 
sarilv  be  made.  It  merely  increases  the  burden,  and  defeats 
the  raising  of  an  armv. 

We  say  that  the  township  acted  upon  a  gross  misconstruc- 
tion of  the  intent  of  the  legislature,  and  of  their  power. 
But  if  the  act  necessarily  re»juires  such  construction  as  has 
l«een  given  to  it  by  the  township ;  if  it  admits  of  no  con- 
struction consistent  with  the  policy  of  Congress,  then  it  is 
unconstitutional,  being  in  derogation  of  an  act  of  Congress 
upon  a  subject  within  the  delegated  powers  of  the  general 
government.  The  act  of  Congress  in  question,  is  identical 
in  principle  with  a  law  to  issue  currency,  or  to  regulate  com- 
merce, or  to  impose  tax-es  upon  government  securities.  The 
state  has  no  ri^ht  to  med'lle  with  it. 

Thc^re  is  a  distinction  between  the  ;vction  of  the  township 
and  merely  paying  for  substitutes.  The  latter  aided  the  gov- 
ernment; the  former  thwarted  its  pur{.K)se,  and  condicted 
directly  with  its  power. 

To  give  the  law  the  construction  sou:Jiht  for,  would  render 
the  property  of  one  not  di-aftetl,  liable  to  l>e  taken  to  dis- 
charge the  personal  liabihty  of  another,  anl  would  render 
the  law  unconstitutional.  Service  was  not  a  duty  on  the 
township ;  the  township  was  not  liable  to  a  draft.      ^^ 

We  **  the  people,"  the  subjects  of  the  general  g'Dvez^ment, 
are  not  townships,  but  people  in  our  individual  ci\pacity. 
States,  counties,  are  recognized  in  their  relation  to  the  fede- 
ral government,  not  as  corporations,  but  as  geographical 
districts. 

Tax  payers  as  such  were  not  liable  to  draft ;  neither  mi- 
nor women,  nor  men  over  forty-five,  were  liable  to  the 
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This  is  not  an  exercise  of  the  taxing  power,  which  is  ad- 
mitted to  be  almost  unlimited,  despotic,  and  arbitrary.  2 
Cdkes  Inat.  532 ;  The  matter  of  the  Mayor  of  New  York, 
11  Johns.  i2.  80;  5  Bums'  Justice  326;  X  Story's  Com.,  § 
950 ;  Green  v.  Craft,  28  Miss.  70. 

The  tax  was  not  levied  for  ''the  service  of  the  state."  It 
was  a  levying  of  money  under  color  of  the  taxing  power, 
not  by  virtue  of  the  power. 

It  is  said,  we  raise  bounties.  This,  though  plausible,  does 
not  really  come  within  the  objection.  It  is  a  stimulant  for 
the  preservation  of  the  nation.  For  the  same  object,  and 
with  the  design  of  lightening  the  burden  of  conscription,  we 
pay  for  substitutes. 

There  is  a  great  diversity  of  opinion  aa  to  whether  taking 
private  property  for  private  purposes  is  unconstitutional. 
Smith's  Const.  Law  264;  Oough  v.  Bell,  2  Zab.  486;  2 
ICent's  Com.  340. 

A  court  of  equity  has  an  unquestionable  right  to  give  re- 
lief. There  is  a  perversion  of  a  public  law  which  works  a 
public  evil.     This  the  court  may  prevent  by  injunction. 

It  is  further  insisted,  that  the  public  authorities  are  en- 
gaged in  a  constructive  fraud  of  the  law.  Under  color  of 
the  law,  they  take  the  property  of  one  man  and  give  it  to 
another.  They  are  making  one  set  of  men  pay  for  duty  due 
from  others.  The  collector  is  ordered,  as  soon  as  the  money 
is  collected,  to  pa^  it  out.  It  was  not  authorized  to  be  paid 
until  collected.  The  township  officers  have  indemnified  the 
collector.  These  are  bmlgas  of  fraud.  Taylor^.  Board  of 
Health,  31  Penn.  73. 

There  was  no  remedy  at  law.  There  was  no  time  for  such 
relief,  even  if  it  might  have  been  granted.  Morris  Canal  v. 
Jersey  City,  1  Seas.  227 ;  McCoy  v.  ChUicothe,  3  Hamm. 
379-80. 

The  injury  is  irreparable.  Ibwn  of  Guilford  v.  Board 
of  SuperzisQr9,  3  Kerr^n  ^43. 
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The  Chancellor.     The  complainants  are  before  the 
court,  asking  that  an  injunction  issue  to  restrain  the  execu- 
tion of  a  public  law.     The  defendants  are  a  municipal  cor- 
poration, and  it9  accredited  agents,  who  are  about  to  carry 
into  eflfect  an  act  of  the  legislature  imposing  a  tax  upon  the 
inhabitants  of  the  .township  for  certain  specified  purposes. 
The  complainants  are  inhabitants  and  tax  payers  of  that 
township,  whose  property  is  to  be  affected  by  the  impositioa 
of  that  tax.     They  allege  that  the  law  imposing  the  tax  is 
unconstitutional  and  void ;  or  if  the  law  admite  of  a  con- 
struction consistent  with  the  provisions  of  the  constitution, 
they  allege  that  the  construction  given  to  it  by  the  township 
and  by  its  oflScers,  is  unauthorized  and  illegal.     In  either 
event,  they  complain  that  their  property  is  about  to  be  taken 
from  them  under  color  of  a  public  law,  but  illegally,  and  in 
violation  of  their  constitutional  rights.     If  their  complaint 
be  well  founded  in  fact,  they  are  parties  aggrieved,  and  are 
entitled  to  redress  at  the  hands  of  a  court  of  justice.    Is 
this  the  proper  tribunal  to  afford  that  redress  ? 

The  only  questions  involved  are  the  validity  and  true  con- 
struction of  a  pubKc  law.  The  only  relief  asked  is  that  the 
execution  of  that  law  be  arrested.  Not  so  far  only  as  it 
affects  the  complainants'  property  or  operates  upon  their 
rights,  but  that  its  entire  operation  be  suspended  until  the 
question  of  right  be  adjusted.  Now  it  will  be  admitted  that 
this  is  a  most  delicate  exercise  of  powef  by  any  tribunal, 
and  so  far  as  I  am  aware,  has  ne^er  been  exercised  to  that 
extent  by^  court  of  equity.  The  questions  involved  are 
strictly  questions  of  law,  within  the  cognizance  and  peculiar 
jurisdiction  of  the  common  law  courts.  The  relief  which 
they  are  competent  to  afford  is  full,  adequate,  and  complete. 
The  Supreme  Court  exercises  a  supervision  and  control  over 
all  inferior  tribunals  and  corporations,  and  may  control  the 
exercise  of  their  powers  so  far  as  may  be  necessary  to  pre- 
vent abuse,  to  protect  the  rights  of  the  citizen,  and  redress 
the  wrong  of  every  party  aggrieved  by  their  irregular  and 
unlawful  action.    The  general  rule  is  familiar,  and  too  well 
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settled  to  be  questioned,  tha£  a  court  of  equity  will  not  in- 
terfere where  the  complainant  has  adequate  relief  at  law. 

It  is  not  denied  that  equity  may  and  will  interfere,  even 
to  prevent  the  assessment  and  collection  of  a  tax  about  to 
be  levied  under  color  of  a  public  law.  But  in  all  such  cases, 
it  is  upon  some  peculiar  ground  of  equity  jurisdiction. 

In  The  Mohawk  and  Hudson  R,  H.  Co,  v.  Clute  and  others, 
4  Paige  384,  the  injunction  issued  to  restrain  the  collectors 
of  the  town  of  Rotterdam,  and  the  several  wards  of  the  city 
of  Albany,  from  collecting  taxes  which  had  been  imposed 
upon  the  capital  stock  of  the  railroad  company  as  personal 
estate  in  each  of  those  places.     It  was  held,  that  as  the 
property  of  the  complainants  was  liable  to  be  taxed  but  oice, 
aB  it  had  been  taxed  in  two  different  towns,  as  it  was  doubt- 
ful to  which  town  the  right  belonged,  the  party  taxed  might 
bring  the  claimants  of  the  tax  into  equity  by  a  bill,  in  the 
nature  of  a  bill  of  interpleader,  to  settle  their  conflicting 
claims.    And  although  it  proved  not  to  be  a  proper  case  for 
a  bill  of  interpleader,  yet  the  court  having  the  case  before 
it,  and  it  being  admitted  that  the  assessment  was  illegal,  the 
court  by  injunction  restrained  the  collection  of  that  tax. 

In  the  FaJUrson  and  Htidson  R,  R,  Co,  v.  The  Mayor  and 
Common  Council  of  Jersey  City,  1  Stockt,  434,  an  injunction 
issued  out  of  this  court  to  restrain  the  collection  of  a  tax 
*88e86ed  upon  the  complainants'  property.  The  property 
*"^  been  before  assessed,  and  the  Supreme  Court  had  de- 
^nnined  that  it  was  not  liable  to  taxation.  The  bill  was  in 
"*®  nature  of  a  bill  of  peace,  to  protect  the  party  against 
the  necessity  of  a  multiplicity  of  suits  at  law.  The  legal 
^ghts  of  the  parties  had  been  established. 

^l^eaame  principle  was  recognized  in  the  Morris  Canal  and 
^<^nkmg  Co.  V.  Jersey  City,  1  Beas.  227. 

I'i  these  cases,  the  injunction  restrained  the  levying  of  the 
to  upon  the  property  of  the  complainants,  without  farther 
"^terfering  with  tJie  execution  of  the  law. 

Ike  case  of   The  Town  of  Guilford  v.   The  Board  o/* 
*fp«nwrf  qf  Chenango  Co.,  3  Kernan  143,  was  in  its 
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character  and  design,  more  eimilar  to  the  present  case. 
There  the  design  of  the  suit  was  to  arrest  the  entire  assess- 
ment, on  the  ground,  mainly,  that  the  legislature  had  no 
authority  to  pass  the  law  under  which  the  assessment  was 
made.  But  the  Supreme  Court,  before  whom  the  case  arose, 
bad  both  common  law  and  equity  jurisdiction,  and  might 
therefore  well  take  cognizance  of  the  strictly  legal  question 
involved.  The  relief  asked,  moreover,  was  not  by  individual 
tax  payers,  but  by  the  town  itself  in  its  corporate  capacity, 
who  asked  relief  on  behalf  of  all  the  tax  payers  of  the  town. 
Here  the  relief  is  not  sought  by  the  township,  but  by  indi- 
viduals, against  the  action  of  the  township  in  its  corporate 
caj^ity. 

While  these  cases  establish  the  principle  that  a  court  of 
equity  may  interfere  to  restrain  the  collection  of  a  public 
tax  assessed  upon  the  property  of  individuals,  they  establish, 
with  equal  clearness,  the  principle  that  the  bill  must  contain 
some  peculiar  ground  of  equitable  jurisdiction.  I  find  no 
such  ground  of  relief  in  the  present  case.  The  questions  in- 
volved are  within  the  jurisdiction  of  the  Supreme  Court, 
and  peculiarly  proper  to  be  adjudicated  there. 

It  is  proper  to  add,  that  the  rule  to  show  cause  in  this 
case  was  granted,  and  the  temporary  order  made,  to  afford 
the  complainants  an  opportunity  of  being  promptly  heard. 
Upon  a  question  of  so  much  moment,  1  did  not  feel  at  lib- 
erty to  close  the  door  of  the  court  against  them,  without  a 
hearing. 

Upon  that  hearing,  I  am  satisfied  that  there  is  no  ground 
of  relief  in  this  court.  If  they  are  aggrieved,  their  remedy 
is  in  another  tribunal. 

The  rule  to  show  cause  must  be  discharged,  the  injunction 
denied,  and  the  bill  dismissed.* 

*  The  cuae  was  broaght  before  the  Supreme  Court  on  certiorari^  at  Feb- 
ruary Term,  1805.  The  opinion  of  the  court,  affirming  the  constitution- 
ality of  the  act  of  the  legislature,  was  delivered  by  Elmer  J.,  and  is  re* 
])orted  in  2  Vroom  189.  That  decision  was  appealed  from,  and  reversed 
by  tbe  Court  of  AppenU,  at  November  Term,  1867 ;  the  Chancellor  deliver- 
ing  the  opinion  of  the  court. 
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The  Mount  Holly,  Lumberton,  and  Medford  Turnpike 
Company  vs.  Philip  Ferree  and  others. 

1.  A  certificate  of  stock  in  an  incorporated  company,  accompanied  by  a 
power  af  attorney,  authorizing  the  transfer  of  the  stock  to  any  person,  is 
prima  facie  evidence  of  equitable  ownership  in  the  holder,  and  renders  the 
stock  transferable  by  the  delivery  of  the  certificate.  And  when  the  party 
in  whose  bands  the  certificate  is  found,  is  shown  to  be  a  holder  for  value, 
and  without  notice  of  any  intervening  equity,  his  title  as  such  owner  can- 
not be  impeached. 

2.  The  purchaser  of  a  certificate  of  shares  of  stock,  with  an  irrevocable 
power  of  attorney  fronp  the  owner,  without  notice  of  any  intervening 
equity,  has  a  perfect  right  to  fill  up  the  power  to  himself,  and  to  rocovor  at 
Itw  against  the  company  for  refusing  to  assign  the  stock  upon  his  de- 
mand. 

3.  A  bill  of  interpleader  is  proper,  only  where  the  complainant  has  pro- 
forty  or  funds  in  his  possession,  or  under  control,  to  which  there  are  two 
or  more  claimants,  and  the  complainant  is  doubtful  to  which  of  the  claim- 
^^tA  the  debt  or  duty  is  due.     It  cannot  be  sustained  where  the  complain - 

^  is  obliged  to  admit,  that  as  to  either  of  the  defendants,  he  is  a  wrong- 


^.  The  want  of  the  affidavit  to  a  bill  of  interpleader,  denying  collusion, 
<^<^ z^Btiiatei  a  ground  of  demurrer,  but  it  also  may  be  taken  advantage  of 
*t    th»  hearing. 

Mr,  J,  L.  N.  Stratton,  for  complainants. 

Mr.  Merritt  and  Mr.  J.  WUaon,  for  Philip  Ferree. 

Mr.  F.   Voorhees,  for  administrators  of  Joseph  B.  Oli- 
Pnant.  • 

The  Chancellor.  The  material  question  in  this  cause, 
^a  the  right  of  ownership  in  forty-eight  shares  of  the  capi- 
^  8tock  of  the  Mt.  Holly,  Lumberton,  and  Medford  Turn- 
pike Company.  It  is  admitted  that  Thomas  H.  Richards 
^'^  the  original  owner,  and  held  in  his  own  name,  the  certi- 
ficate of  stock.  On  the  17th  of  September,  1856,  Richards 
obtained  a  loan  of  $1500  from  Wm.  C.  Manderson,  and  as 
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cyilaieral  security  for  the  repayment  of  the  loan,  delivered 
to  Mandersoii  the  ceriifioate  of  stock,  accompanied  by  an 
irrevonb!-^  power  of  attorney  from  Ri.^hards  to  sell,  assign, 
and  traiisr'er  it  unto  any  other  person  or  persons,  and  to  sub- 
stitute one  or  more  persons  with  like  power.     On  the  same 
day,  Manderson  transferred  and  delivered  the  certificate, 
accompanied  by  the  power  of  attorney,  to  James  M.  Ferree, 
as  coliatt-ral  security  for   a  loan  of  $1500  for   ten  davs. 
Mand-rson  having  tail^^d  to  pay  the  loan,  the  stock  was  sold 
on  the  30:h  of  Jun\  lSo7.  after  notice  to  Mauderson,  and 
after  notice  by  public  advertisement  of  the  time  and  place 
of  sale,  at  public  auction,  in  the  city  of  Philadelphia  where 
the  parties  resided,  and  struck  o?  to  Philip  Ferree,  one  of 
the  defendants,  for  -'1^648,  he  being  the  highest  bidder ;  and 
the  certificate  of  stock,  with  the  i«ower  of  attorney  attached, 
was  then  and  there  delivered  to  the  purchiiser.     On   the 
27th  of  February.  ISGl,  Richards,  claiming  that  he  had  paid 
Lis  debt  to  Manderson,  transferred  his  interest  in  the  stock 
to  Joseph  B.  Oiiphant,  whose  assignees  now  claim  the  stock 
adversely  to  Ferree.     The  only  question  is,  whether  Ferree, 
under  the  facts  stated,  ac^pired  a  valid  equitable  title  to  the 
stock  in  question.     If  he  did,  it  is  perfectly  clear  that  any 
fcubse«|uent  transfer  by  Richards  of  his  interest  in  the  stock 
wai?  a  nullity,  as  against  the  claim  of  Ferree. 

The  certificate  of  stock,  acconipanieil  by  the  power  of  at- 
torney authorizing  the  transfer  of  the  stock  to  any  person, 
in  prima  facie  evidence  of  equitable  ownershiJr'iHTthe  holder, 
and  renders  the  stock  transferable  by  the  d^ivery  of  the 
certificate.  And  when  the  party  in  whose  hands  the  certifi- 
cate is  found,  is  shown  to  be  a  holder  for  value,  and  without 
notice  of  any  intervening  equity,  his  title  as  such  owner 
cannot  be  impeached.  The  holder  of  the  certificate  may  in- 
sert his  own  name  in  the  power  of  attorney  and  execute  the 
power,  and  thus  obtain  the  legal  title  to  the  stock,  whenever 
the  loan  for  which  it  was  hypothecated  becomes  due,  or 
whenever,  by  the  terms  of  his  contract,  be  becomes  entitled 
to  the  stock.    Aod  such  a  power  is  not  limited  to  the  person 
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o  whom  it  was  first  delivered,  but  enures  to  the  benefit  of 
lach  bona  fide  holder,  into  whose  hands  the  certificate  and 
)ower  may  pass.  And  the  title  of  the  holder  is  in  no  wise 
iffected  by  a  provision  in  the  charter  or  by-laws  of  the  cor- 
x)ration,  that  the  stock  is  transferable  only  on  the  books  of 
he  corporation.  Such  provision  is  intended  merely  for  the 
jrotection  and  benefit  of  the  corporation.  These  principles 
txave  been  repeatedly  recognized  by  the  courts  of  other 
states,  and  in  commercial  cities,  constitute  the  basis  of  daily 
business  transactions.  Fatman  v.  Lobach,  1  Duer  354; 
Leavitt  v.  Fisher ,  4  Ihier  I ;  Commercial  Bank  of  Buffalo 
y.KortrigfU,  22  Wend.  348;  Bank  of  Utica  v.  Smaller/,  2 
(hwen  770 ;  Angell  ^  Ames  on  Corp.,  §  354,  564. 

The  same  principles  have  been  adopted  and  sanctioned  by 

the  courts  of  this  state.     Rogers  v.  The  New  Jersey  lasu- 

ranee  Co.,  4  Halst  Ch.  R.  167 ;  Broadway  Bank  v.  Mc- 

£lraih,  2  Beasley  26 ;  Hunterdon  Co.  Bank  v.  The  Nassau 

Bank,  Court  of  Appeals,  June  T,  1864. 

In  the  latter  case,  Mr.  Justice  Ogden,  in  delivering  the 

opinion  of  the  Court  of  Appeals,  said :  "  Considerations  of 

commercial  convenience  and  public  policy  suggest  the  true 

rule  upon  this  subject.   Where  a  certificate  of  shares  of  stock 

in  an  incorporated  company,  accompanied  by  an  irrevocable 

P^>wer  of  attorney  from  the  owner  to  tranfer  them,  either 

billed  up  or  in  blank,  are  in  the  hands  of  a  third  party,  he  is 

presumptively  the  equitable  owner  of  the  shares,  and  if  he 

"^  given  value  for  them  without  notice  of  any  intervening 

^uity^  his  title  as  such  owner  ainnot  be  impeached." 

The  application  of  these  principles  to  the  present  case  is 
^^r,  and  their  operation  upon  the  rights  of  the  parties  de- 
ciaive.  The  certificate  and  power  of  attorney  from  Richards 
iQ  the  hands  of  Manderson,  were  prima  facie  evidence  of  his 
ownership.  The  certificate  and  power  being  transferred  by 
him  for  a  valuable  consideration  to  James  M.  Ferree,  with- 
out notice  of  Richards*  equity,  he  became  a  bona  fide  holder 
^gjowner  of  the  stock.  And  upon  the  failure  of  Mander- 
^^  to  repay  the  loan  for  which  the  stock  was  hypothecated, 
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M:  is:  Hjlir   Li;mberion.  anl  MT^f':.ri  Turnpike  Co.  r.  Ferree  etal. 


':,-  '':.:rr.e  ;iu:l.oriz'?«l  to  :='•".  1  the  ?to«?k  for  the  payment  of 
'..>  I-".  :.  A.-  :i  r;r:h:i?er  at  ti.it  .siie.  for  vihulile  consider- 
it.;  ;.  r..;'.:r-  F'.-rr'-::  '{••'?\m:-  th*?  o'A'a^rr.  anl  v-.^sted  with  all 
t'..r  r  .:'..•«  iv;  i  ::•.:•:-  of  Eio'iirh  in  th-?  stock  at  the  time  of 
.t-i  ':.v:  ::.-.\ition  to  Mar.  5-:'r=on.  There  i?  no  evidence  in 
tl.r-  .-:::--.  r.f  Y.r.'icr'  to  Y-'TTr^  ct"  the  rijht  of  Richardf?  tore- 
■\r'ir.  :":.•■-  ?:  vk  iv  ^..ivnv-nt  of  Li?  del-:  to  Manderson. 

•       «       * 

It  :>  .-^l-vted  that  M  tr.  i'.Tr  :■:!  Cj-iM  transfer  no  higher  or 
l.ir::-.r  ir.:ort<t  in  the  ?::.:k  th.i:.  he  h::r.-el:  held,  and  it  is 
o.-r:,;.::  that  he  vX"/.:  i".:t  ;.::■  ?:  to  a::y  jariy  having  notice 
of  h.fi  rf\l  tit-e.     B.;t  hi?  tit!-?  'jr-jn  :Vy  face  wa5  absolate. 
P-J7717  ^7l^V  hi?  r.:-.;:::::i-:-:/,5  ::  t::*.e  were  evidence  of  abso- 
lu:o  ow:u-rsir.:\     Th-:  ov-:tv  ::  Kivh^rd?  va.«  not  disclosed, 
a::d  it  ho  ?:::VorO'i  't  y  vj.o  /i.ir.srtTr  cf  the  title  he  made,  it 
was  i'.:s  own  fo'.'.v.     If  a  Twrtv  .:hose>  to  make  an  absolute 
iVi.vrvny.vV  of  h'lV.d.  I  v  wav  :f  n-.:rtira*:e  securitv  for  a  debt, 
i;o  i.as  r.v^  n:r.t»iv  a:  hi's"  cr  :l  o-'iuitv.  acainst  a  bcma  idt 
vitivhasrr  cf  the  ".a*:.:  ir.  f:-;.  -w.^nr-.t  r..-;:ce  of  his  equity  of 
iviii  r.v.^:  or..     \\\  :..  s  :\s;v:t  ::  thf  .\t?e.  i:  is  totallv  inoma- 
T*  r ; a  1  w  \\ c \  \ \ c r  K : x  ha r.: s  i : '. .  : r  i . i  l :  t .  r-a v  hi?  debt  to  Man- 
.%*'*</'N    •-.'■  ^   •;  '   • '■  ■^  .-v  ^."■- "•■'   ■*'■.-.-   •  »■  iT  ii.'^'-n^  is  irrelevant. 

Tl'.r  :-.:io  v>f  Forriv  Ivi:.^  v.-.h:.  the  chiim  of  the  subsequent 
;;S>:criv  .f  "ivx h.-i;v.s  a:  :t  a".'.  :.\.r:.:7.z  ur-.i'.-r  hira,  must  be 
*;:v;;v.  ".hss.  V:.  :  :.o  .':  Vt-rr-.-v.  th?  -.ivfendant,  is  clear. 
Ho  h:is  a  :\  *.  :iv:  r.^h;  to  r...  »v  th-:   i»:wer  of  attorney  to 

ft  ^  AM  V 

". . .  ".*  > . " : .  -I  v.  ■   :  .^  :\\\^  V  r  v  a :  . ; .  \r  ; .  c  h  '  r.  ^  t  t  h  e  company  for  re  - 

>r:  tx^  :.>-  >r.  :':..    >:.\s    r.-;.-.  h?  ciir.iiind.     CovxmcTcial 

.'■.■.    ■.    \     .\.  /. 'J'.^    ti ..-.,;.  ?-< :    :>.i-jcni  v.  Franklin, 


.'\  >  .  ,  . :  .-I  :  . .  •. !  o^  \  \  ;  h  i  p  1  w  r. ; ": .  w h  f-re  reasonably  and 
■■  ■.  '  .".  :v.  ..h-.  ..:..',  ;•.■;.'.•  y.s  v  t:  \\:v  pawner,  is  equally 
.-.  .K>»:"iv  r.s   .;  v.vi.'.^  iv     .;■...».  t  iwoss^.     i  KciiCb  Com, 


I'^^t     >\-  .  .■  '  ;vi..'^.  ■.:>.  k  .^"iO. 


A : .  /.  ;■  V »  :•.  w  h» '.\^  I : ; » ■  xm  . .  ■  1  ■  :•>  iW : .  TTi  a  P.  0  W 1  thout  SUch  DO- 

; ;  *Y .  .1  ?»<»,■  :vi  >  i !  I : » i  '.I  .\x\.\:^\   1 V  f»*:  :> ;:  c.i  ;  r.  to  ihe  hands  of  a 
7o>?,"s    n.i*    Ijoi.ii  1    \iit.l:»>«i   :].-^;\v  vV.    ihe  pledge.     LiJUU  v. 
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The  right  is  clearly  with  Ferree.     What  decree  can  the 
court  render  ?    No  demurrer  was  filed.     The  answers  are 
addressed  solely  to  the  question  of  right  raised  by  the  bill. 
No  objection  was  raised  as  to  the  propriety  of  the  remedy. 
Evidence  was  taken,  and  the  question  elaborately  discussed 
upon  the  merits.     Upon  the  final  hearing,  objections  were 
first  raised  to  the  form  of  the  remedy.     Supposing  that  the 
failure  to  file  a  demurrer,  and  the  acquiescence  of  the  de- 
fendants had  cured  the  difficulty,  and  that  the  rights  of  all 
the  parties  might  be  finally  disposed  of  by  the  decree,  the 
foregoing  opinion  upon  the  merits  was  prepared,  but  on  re- 
flection I  am  satisfied  that  no  final  decree  of  that  character 
can  be  made,  and  that  this  is  not  a  case  for  interpleader  at 
alL 

There  are  two  sets  of  claimants  to  the  stock  in  question. 
Tlie  complainants  file  their  bill  of  interpleader,  asking  the 
court  to  ascertain  and  direct  to  whom  the  stock  should  be 
transferred,  and  to  whom  the  dividends  should  be  paid.  It 
Appears  upon  the  evidence,  that  the  stock  had  not  only  been 
tJanferred  upon  the  books  of  the  company,  but  that  certifi- 
^tes  of  stock  (for  these  identical  shares)  had  been  issued 
^d  re-issued  by  the  complainants  before  filing  their  bill.  A 
"^  of  interpleader  is  proper,  only  where  the  complainants 
We  property  or  funds  in  possession,  or  under  control,  to 
Vfiich  there  are  two  or  more  claimants,  and  the  complainant 

^  doubtful  to  which  of  the  claimants  the  debt  or  duty  is 
doe. 

The  ground  of  the  jurisdiction  is  the  danger  of  injury  to 
"^®  complainant,  by  yielding  to  the  claim  of  either  party. 
^^  therefore  comes  into  court  saying,  I  have  a  fund  in  my 
P^^8e88ion,  or  property  under  my  control,  in  which  I  claim 
^0  personal  interest,  and  to  which  the  defendants  set  up 
^^iflicting  claims.  He  asks  therefore  the  protection  of  the 
court,  that  the  parties  shall  be  decreed  to  litigate  the  ques- 
tion between  themselves,  that  he  shall  have  leave  to  pay  the 
^oney  or  deliver  the  property  to  the  party  to  whom  it  of 
^i^^  belongs,  and  that  he  shsdl  have  his  costs.    Hoggart  v. 

Vol.  u.  l 
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Mount  Holly,  Lamberton,  and  Medford  Turnpike  Co. «.  Feme  ei  tl. 

CiMa,  1  Craig  ^  Phil,  20i;   2  Story's  Ej.  Jar.,  §  806;   3 
DanidVs  Chan,  Prac.  1753. 

The  bill  cannot  be  sustained,  where  the  oomplainftot  i^ 
obliged  to  admit,  that  as  to  eithef  of  the  defendants  he  is  ^ 
wrong  doer.  ShaW  v.  Coster,  8  Paige  339;  3  DanvSC^ 
Chan,  Prac.  1754. 

The  complainants  have  already  transferred  the  stock  anc^ 
issued  new  certificates.     They  have  assumed  the  responsi^ — ' 
bility  of  acting  in  advance  of  the  order  of  the  court,  anJ- 
have  incurred  all  the  liability  that  they  can  incur.    They^ 
ai-e  clearly  liable  to  the  owner  of  the  stock  as  wrong  doers. 
They  have  voluntarily  deprived  themselves  of  the  power  of^ 
obeying  the  order  of  the  court,  if  a  transfer  should  be  or- 
dered to  Ferree,  unless  indeed  they  are  acting  in  collusion 
with  the  other  defendants. 
I     The  bill  was  not  properly  sworn  to.    The  affidavit  con- 
I  tains  no  denial  of  collusion  between  the  complainant  and 
I  any  of  the  other  parties.     Want  of  the  affidavit  constitutes 
I  a  ground  of  demurrer,  but  it  also  may  be  taken  advantage 
I  of  at  the  hearing.     Mitford's  PI.  143;  2  Story's  Eq.  Jut.,  § 
I  809 ;  Story's  Eq,  PL,  §  297;  3  DanielTs  Chan.  Prae.  1761; 
^haw  V,  Coster,  8  Paige  339. 

As  the  defect  in  the  affidavit  was  not  suggested  by  de- 
murrer or  answer,  the  omission  might  be  regarded  as  inad- 
vertently made,  and  not  a  ground  for  disclaiming  jurisdi 
tion,  if  in  point  of  fact,  there  was  no  reason  to  apprehend — 
collusion.  But  I  think  the  evidence  afibrds  strong  ground.. — 
for  presumption,  that  there  is  in  fact  collusion  between  th 
complainants  and  some  of  the  other  parties.  On  the  24t] 
of  April,  1858,  Ferree  presented  the  original  certificate 
stock  and  power  of  attorney  to  the  complainants,  and 
quested  a  transfer  of  the  stock.  The  officers  of  the  com 
pany  refused,  or  neglected  to  make  the  transfer.  They  d 
not  by  their  bill  allege  that  they  had  any  notice  of  an 
claim  or  equity  on  the  part  of  Richards,  nor  do  they  sugges^^ 
any  reason  whatever  for  their  refusal.  On  the  2l8t  of  Jan — " 
aary,  1861,  the  president  of  the  company  writes  to  ferret 
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tha.t  he  can  give  him  no  satisfactory  answer,  whether  the 
directors  will  transfer  the  shares  or  not ;  that  he  will  lay 
the    matter  before  the  board  at  the  ne^t  meeting,  and 
inform  him  of  the  result    About  one  month  after  the  date 
of   that  letter,  and  nearly  three  years  after  the  company  had 
received  from  Ferree  the  evidence  of  his  title  and  a  demand 
of  the  transfer  of  the  stock,  Richards  executed  to  Thomas 
W'ilkins,  who  was  the  treasurer  of  the  company,  a  power  of 
attorney  to  transfer  the  stock  in  question  to  Joseph  B.  Oli- 
phant,  who  was  the  secretary  of  the  company.     Richards 
testified  that  at  the  time  he  executed  the  power  of  attorney 
to  \7ilkin8  to  make  the  transfer  to  Oliphant,  he  was  not  in- 
debted to  Oliphant,  nor  can  he  tell  to  what,  or  on  what,  ac- 
<»unt  the  stock  was  to  be  credited.     The  transfer  to  Oli- 
pbant  was  made  upon  the  books  of  the  company,  and  a  new 
certificate  issued  to  him,  without  the  production  of  the  old 
^'"tificate,  in  direct  violation  of  the  by-laws  of  the  company, 
^here  are  other  circumstances  in  the  case  which  tend  to 
B^^engthen  this  charge  of  collusion,  but  it  is  unnecessary  to 
piirsue  the  subject.     I  am  clear  that  the  complainants  have 
^0  claim  to  the  protection  of  the  court,  and  that  it  would  be 
^  great  wrong  to  the  defendants  to  impose  upon  them  the 
^t8  of  this  controversy. 

^he  bill  must  be  dismissed  with  costs.  The  injunction 
^retofore  issued  must  be  dissolved,  and  Ferree  permitted 
^  pursue  his  remedy  at  law. 


BoiAiri)  0.  Hazabd  vs.  Charles  Hodges  and  others. 

^'  In  the  abtenoe  of  tend  or  onfftir  practice,  erroneous  information  of 
tbe  day  fixed  for  a  lale  of  mortgaged  premises  will  not  operate  to  set  aside 
^liU  on  the  ground  of  tarprise,  where  the  mistake  was  correcte<l,  and 
^  puty  informed  of  the  hoar  of  sale  in  ample  time  to  have  heen  present, 
itUkidiotlMtod.. 


i 
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2.  Where  the  oomplainant  in  execution  has  become  the  parchaser  of  '^'>* 
mortgaged  premises,  at  a  sam  less  than  the  amount  due  upon  the  ezecoti^J'' 
the  sale  will  not  be  opened  and  a  re-sale  ordered,  unless  the  petitioner  ^  **^ 
undertake,  upoQ  the  re-sale,  to  bid  the  amount  due  on  the  execution. 


This  case  was  heard  upon  the  argument  of  the  rule  "to 
show  cause,  upon  motion  to  set  aside  the  sheriflF's  sale,  aO-^ 
that  a  new  sale  be  ordered. 

Mr,  KecLBhey,  for  Brown  Brothers  &  Co.,  the  petitioner^' 
in  support  of  the  rule. 

Mr.  GledhUl,  for  complainant,  contra. 

The  Chancellor.  The  sale  in  question  was  made  under 
a  decree  for  the  foreclosure  and  sale  of  mortgaged  premi 
The  complainant  became  the  purchaser  for  $3060.  Th^^ 
amount  due  upon  the  decree  exceeded  $12,400.  The  prem--^ 
ises  had  been  previously  sold  under  a  second  mortgage  tc^ 
Brown  Brothers  &  Co.,  and  conveyed  to  John  N.  Whiting,*i^ 
their  attorney,  for  their  benefit.  At  the  time  of  the  sale^ 
under  Hazard's  mortgage,  the  title  to  the  equity  of  redemp-^ 
tion  remained  in  Whiting,  who  was  in  possession  of  the^ 
premisea.  Brown  Brothers  &  Co.  now  ask  that  the  sale^ 
under  Hazard's  decree  be  set  aside  on  the  ground  of  surprise.^*- 
The  case  made  by  the  petition  is,  that  the  sale  had  been  reg — 
ularly  advertised,  and  adjourned  to  the  27th  of  February^^ 
1864.  On  that  day  the  attorney  of  the  petitioners  went  to^ 
Paterson,  for  the  purpose  of  attending  the  sale,  and  wa^ 
there  erroneously  informed  by  the  sheriff  that  the  sale 
l)een  adjourned,  not  to  that  day,  but  to  the  5th  of  March, 
week  later.  Relying  upon  this  information,  Whiting  too^^ 
the  train  to  return  to  New  York.  On  arriving  at  Jerse^^ 
City,  he  received  a  telegram  stating  that  the  sale  would  tak^ 
plaoe,  and  requesting  him  to  return.  He  did  not  return 
The  sheriff  in  his  absence  proceeded  to  a  sale,  and  the  prem  — 
ises  were  purchased  by  the  complainant  for  $3050.    Th-^ 
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petition  alleges,  and  it  is  not  denied,  that  they  are  worth 
J|i  15,000. 

There  is  no  ground  for  the  imputation  of  fraud  or  unfair 
practice.    The  sheriff  acted  under  an  honest  mistake,  rely- 
ing upon  a  supposed  entry  in  his  docket.    As  soon  as  the 
Daistake  was  discovered,  a  dispatch  was  sent  at  the  sheriff's 
request,  and  delivered  to  Whiting,  at  Jersey  City,  stating 
that  the  sheriff  had  been  mistaken,  that  the  sale  would  be 
^^e,  and  desiring  his  return.    The  sale  was  not  made  until 
after  the  arrival  of  a  train  at  Paterson,  by  which  he  might 
have  returned  and  been  present  at  the  sale.     Instead  of  re- 
turning, he  sent  the  following  telegram  to  his  agent  at  Pat- 
©X'son :    "  To  Isaac  Van  Wagoner.     Message  too  late.     Let 
sheriff  sell  at  peril — if  he  sells,  give  my  notice  in  full."    Van 
Wagoner  attended  the  sale,  and  before  it  was  made,  gave 
'notice  that  Whiting  had  bought  the  property  at  sheriff's 
®*1©,  and  claimed  to  own  it.    He  forbid  the  sale  in  Whiting's 
nanae,  and  scdd  the  sheriff  would  sell  at  his  peril.    The  sale 
'^^vertheless  proceeded,  and  the  premises  were  struck  off  to 
^-^e  complainant  in  execution  before  five  o'clock. 
.     It  is  clear  that  the  mistake  of  the  sheriff  was  corrected 
^^  time  to  have  ei^led  the  attorney  of  the  petitioners  to  be 
P^eaent  at  the  sale.    He  was  in  fact  represented  at  the  sale 
^y  his  agent,  who  acted  and  gave  notice  pursuant  to  his  in- 
^^^^ctions.     It  appears,  moreover,  from  the  evidence,  that 
^^  sale  had  been  previously  adjourned  on  two  occasions,  at 
Ijho   request  of  Van  Wagoner,  acting  in  behalf  of  Whiting. 
•^-t^at  Whiting  was  not  personally  present  on  either  occasion, 
^hat  on  the  30th  of  January,  to  which  time  the  sale  had 
^^^H  adjourned,  Van  Wagoner  was  instructed  to  procure 
^^other  adjoomment,  if  possible ;  and  if  not,  to  forbid  the 
^\e.    The  sale  was  adjourned  in  pursuance  of  a  request 
^^'^e  under  that  instruction. 

Ibe  attorney  of  the  petitioners,  then,  was  not  prevented 
from  being  personally  present  at  the  sale.  He  was  repre- 
KQt«d  by  bis  agent,  who  literally  obeyed  his  instructions. 
Kor  does  it  appear  that  the  attorney  intended,  or  that  the 

L* 
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petitioners  are  now  willing  to  give  more  for  the  propert 
than  was  bid  by  the  complainant.  If  they  are,  it  can  be  c 
no  avail  to  open  the  sale,  unless  they  are  willing  to  bid  b< 
yond  the  amount  due  on  the  complainant's  execution.  It : 
admitted  that  the  petitioners  purchased  and  hold  the  pren 
ises,  subject  to  the  complainant's  mortgage.  It  is  not  su( 
gested  that  the  amount  for  which  the  execution  issued  is  n( 
justly  due,  or  that  the  complainant  in  execution  is  not  ei 
titled  to  have  that  amount  satisfied  out  of  the  premises.  1 
can  be  of  no  avail  to  open  the  sale,  unless  the  petitioners  a] 
willing  to  bid  that  amount  upon  a  re-sale.  The  petitionei 
allege  that  the  premises  are  worth  $15,000.  It  will,  ther 
fore,  be  ordered,  upon  the  petitioners'  undertaking  upon  a  r 
sale  being  made,  to  bid  the  amount  due  on  the  complainant 
execution,  that  the  sale  be  set  aside,  and  the  premises  n 
sold.  If  the  petitioners  decline  to  make  this  stipulation,  tl 
rule  to  show  cause  must  be  discharged. 


John  R.  Van  Houten  and  others  vs.  Alexander  McKe 
WAY  and  others.  Trustees  of  the  Firft  Reformed  Dut< 
Church  of  Totowa,  and  others. 

1.  Where  the  pews  in  a  church  have  heen  purchased  and  a  title  given 
the  purchaser,  he  has  but  a  qualified  interest.  His  right  is  subject  to  th 
of  the  trustees  or  owners  of  the  church,  who  have  the  right  to  take  don 
rebuild,  or  remove  the  church  for  the  purpose  of  more  convenient  worshi 
without  making  any  compensation  to  the  pew-holders  for  the  tempora 
interruption. 

2.  A  court  of  equity  will  not,  on  the  application  of  a  pew-owner,  e 
join  the  pulling  down  and  rebuilding,  or  removal  of  the  church  edifice ' 
the  trustees,  whenever  it  shall  be  found  expedient  and  proper.  Nor  w 
it  afifect  the  question,  that  the  application  is  made  by  a  majority  of  t 
church  and  congregation  entitled  to  vote  at  its  congregational  meetings. 

3.  The  common  law  right  of  alienation  by  religious  corporations  has  d 
been  restrained  in  this  state  by  statute. 

4.  The  real  and  personal  estate  of  a  religions  corporation  is  trust  pi 
party,  aot  to  be  controlled  by  the  will  of  the  eettuU  qua  tnui^  mach  U 
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&  b&re  majority  of  them,  but  by  the  truBtees,  the  duly  constituted  guard- 
ians of  the  rights  and  interests  of  the  congregation. 

S-  The  Court  of  Chancery  is  vested  with  tj^e  same  jurisdiction  over  cor- 
porate trusts  that  it  ordinarily  possesses  and  exercises  over  other  trust 
estates.  It  will  guard  jealously  against  any  perversion  of  the  trust  funds 
^y  tlie  corporation,  and  will  hold  the  trustees  personally  responsible  for  a 
broach  of  trust. 

6.  A^ere  the  material  charges  of  the  bill  are  fully  denied  by  the  answer, 
*^ii  iiij  unction  will  not  be  granted,  even  though  the  bill  disclose  clear  ground 
of  e<|^uitable  relief. 


r.  A.  iS.  Pennington,  for  defendants,  in  support  of  the 
DQotion,  cited  Nix.  Dig.  723,  §  11-12-13-14 ;  Magie  v.  ffer- 
Eoang.  Dutch  Church,  2  Beas.  77 ;  Den  v.  Bolton,  7 
je.  E.  206 ;  Nix.  Dig.  722,  §  4 ;  Ibid.  724,  §  17. 


k 


>.  Woodruff  and  Mr,  P.  D.  Vroom,  for  complainants, 
i,  cited  Scott  v.  Ames,  3  StockL  261 ;  2  Story's  Eq,  Jur., 
^  1268,  §  1276;  Doremus  v.  Dutch  Reformed  Church,  2 
^^«€m'»  Ch.  M.  346 ;  EiU  on  Trustees,  42,  555,  562-3 ;  Hm- 
^''^"^<^Jcson  V.  Decow,  Saxton  600 ;  Hopkins  v.  Hopkins,  1  Atk. 
^^^  ;  King  v.  Donnelly,  5  Paige  46 ;  In  the  matter  of  Van 

^^-ryonhoven,  Ibid.  659 ;  Brown  v.  Vandyke,  4  Haht.  Ch. 
^-  V99;  Kean  v.  Johnson,  1  Stockt.  408;  Rex  v.  Mayor  of 
^^:r>pm,  2  Sdlkdd  433 ;  S.  C,  1  Ld.  Raymond  563 ;  State 

•  Gify  of  Newark,  3  Dutcher  198;  United  States  v.  Wright, 
^  -McLean  509. 

.  T?HE  Chancellor.  The  complainants'  bill  in  this  cause 
^  Exhibited  by  members  of  the  congregation  of  the  First 
^■^fbrmed  Dutch  Church  of  Totowa,  in  the  city  of  Paterson, 
^^^  pew-holders  in  said  church,  claiming  to  be  a  majority  of 
^'^^  members  of  said  church  and  congregation,  entitled  to 
^ote  at  its  congregational  meetings. 

^e  complainants  seek  a  perpetual  injunction  to  restrain 
^  ^e  by  the  corporation,  of  the  church  in  which  the  con- 
STegation  worship,  together  with  the  lot  on  which  the  same 
ia  erected. 
It  is  a  pure  iojanction  bill.    It  asks  no  other  relief  save 
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a  perpetual  injunction,  restraining  the  defendants  from  a  sale 
of  the  premises.  On  filing  the  bill,  a  temporary  injunction 
was  issued.  The  defendants  having  answered,  now  move  to 
dissolve  the  injunction.  The  answer  furnishes  a  statement 
of  the  grounds  upon  which  the  defendants  are  proceeding  to 
a  sale  of  the  present  church  edifice  and  the  erection  of  a 
new  one,  and  a  history  of  the  difficulties  out  of  which  the 
present  controversy  has  arisen. 

Before  considering  the  defence  made  by  the  answer,  it  is 
necessary  to  examine  the  case  made  by  the  bill  itself,  to  de- 
termine whether  there  be  any  equity  in  the  bill,  or  any 
ground  upon  which  the  prayer  for  injunction  can  be  sus- 
tained. 

The  first  ground  upon  which  relief  is  asked  is,  that  the 
complainants,  or  some  of  them,  have  rights  in  the  present 
church  edifice  which  will  be  impaired  or  sacrificed  by  a  sale 
of  the  property.    The  claim  is  founded  upon  an  instrument 
bearing  date  on  the  fifth  day  of  September,  A.  D.  1831,  pur- 
porting to  have  been  made  by  the  First  Beformed  Dutch 
Church  of  Totowa,  and  to  be  executed  under  their  corporate 
seal,  and  the  signature  of  their  president,  and  which  the  bill 
alleges  was  the  contract  of  the  corporation.     By  the  instru- 
ment it  is  recited,  that  the  church  had  purchased  a  lot  in  the 
city  of  Paterson,  that  a  large  sum  of  money  had  been  raised 
by  subscription,  for  which  pews  in  the  church  erected  on  the 
said  lot  had  been  taken;  that  at  a  meeting  held  on  the  18th 
of  April,  1831,  it  was  by  the  congregation  of  said  church, 
among  other  things,  resolved  unanimously,  that  The  First 
Keformed  Dutch  Church  of  Totowa  sign  an  instrument  of 
writing  of  the  following  import,  viz.  that  if  the  new  church 
should  burn  down  and  the  ground  lots  should  be  sold,  then 
the  money  thence  arising  should  be  returned  to  the  signers 
and  payers  of  the  following  subscription  list  (which  list  was 
thereto  annexed)  and  to  those  who  had  at  the  first  vendue 
purchased  and  paid  for  pews  in  the  church,  and  who  should 
thereafter  purchase  and  pay  for  pews  in  the  church,  accord- 
ing to  and  in  proportion  to  the  original  purchase  money  and 
sums  subscribed. 
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And  it  was  in  and  by  the  Baid  instrument  stipulated,  that 
the  new  church  erected  on  the  said  lot  should  burn  down, 
id  the  ground  lots  should  be  sold,  that  then  the  church 
3iild  divide  the  surplus  money  arising  from  such  sales, 
ter  paying  the  debts  of  the  church  then  contracted,  or 
hich  the  church  might  thereafter  contract,  amongst  those 
ho  had  purchased,  or  who  should  thereafter  purchase  pews 

said  church,  and  pay  for  the  same  to  the  value  of  said 
SW3  at  the  time  of  purchasing  them  ;  and  if  any  of  those 
ho  had  subscribed  towards  the  building  of  the  church,  and 
\d  paid  the  amount  thereof,  or  who  should  thoi-eafter  pay 
le  amount  thereof,  and  should  not  take  pews  for  the  same, 
ley  Bhould  be  entitled  to  be  paid  equally  with  the  rest. 
,nd  if  there  should  not  remain  money  enough,  after  paying 
ne  debts  of  the  church,  to  pay  the  above  amounts  in  full, 
den  the  persons  so  subscribing  and  payiug,  shouht  come  iu 
jr  a  dividend  of  said  surplus  money,  to  be  made  ratably, 
Q  proportion  to  the  amounts  they  shall  have  severally  jiaid. 

The  contract  provides  for  one  contingency  only,  viz.  the 
.urning  down  of  the  church  and  the  sale  of  the  ground  lots. 
5oth  the  resolution  of  the  congregation  and  the  terms  of 
he  contract  look  to  that  contingency  alone,  and  to  no  other. 
fhe  complainants  allege  that  the  object  and  intention  of  the 
tgroement  was,  that  the  lots  should  be  considered  as  bclong- 
ng  to  the  subscribers  aud  contributors  to  the  erection  of  the 
:hurch  and  the  owners  of  the  pews,  and  that  if  sold,  the  pro- 
ceeds of  the  Bale  should  be  divided  among  them,  and  not  bo 
ippropriated  to  any  other  purpose. 

The  intention  of  the  parties  to  the  contract  must  be  sought 
or  in  the  terms  of  the  instrumout  itself,  aud  those  terms 
nuat  be  understood  and  construed  according  to  their  natu- 
ral import. 

The  constrnction  asked  by  the  complainants  to  bo  put 
ipon  the  contract,  is  in  direct  conflict  with  its  terms.  Tho 
;tUe  to  the  land  was  in  the  corporation.  The  trustees  were 
invested  with  the  legal  title  in  fee,  in  trust  for  the  purposes 
}f  the  corporation.     There  is  in  the  contract  no  intimation 
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of  a  purpose  or  design  to  interfere  with  their  legal  owner- 
ship in,  or  control  over  the  property.     There  is  no  restraint 
upon  their  right  to  sell  or  dispose  of  it  as  they  should  deem 
proper  and  for  the  interests  of  the  congregation ;  no  intima- 
tion that  the  trustees  should  not  remove  the  church  to  a 
more  convenient  or  advantageous  locality.     No  such  infer- 
ence can  by  possibility  be  drawn  from  the  terms  of  the  in- 
strument.   The  agreement  gives  to  the  subscribers  and  pew- 
holders  no  title  to  the  land,  and  no  interest  in  it.     They  are 
entitled  only  to  the  proceeds  of  the  sale  of  the  lot,  and  to 
those,  only  after  all  the  debts  then  contracted  or  which  the 
trustees  might  thereafter  contract,  should  be  paid  and  satis- 
fied.    It  gives  to  the  complainants,  or  to  the  subscribers  and 
pew-holders,  a  right  to  the  proceeds  of  the  sale  of  the  lot, 
only  upon  the  contingency  of  the  destruction  of  the  building 
by  fire.     It  furnishes  no  ground  for  relief  under  the  circum- 
stances disclosed  by  the  bill. 

But  if  it  be  admitted  that  in  case  of  the  sale  of  the  pro- 
perty in  its  present  condition,  the  subscribers  and  pew-holdera 
by  force  of  the  agreement,  would  be  entitled  to  the  proceeds 
of  the  sale,  it  would  give  them  no  right  in  equity  to  interfere 
with  the  right  of  the  trustees  to  sell  or  encumber  the  pre- 
mises. All  that  they  could  ask  would  be  their  ratable 
proportion  of  the  proceeds  of  the  sale  of  the  lot.  On  this 
ground  it  is  very  clear  that  the  bill  furnishes  no  title  to 
relief. 

Where  the  pews  in  a  church  have  been  purchased  and  a 
title  given  to  the  purchaser,  he  has  but  a  qualified  interest 
His  right  is  subject  to  that  of  the  trustees  or  owners  of  the 
church,  who  have  the  right  to  take  down,  rebuild  or  remove 
the  church  for  the  purpose  of  more  oonvenient  worship,  with- 
out making  any  compensation  to  the  pew-holders  for  the 
temporary  interruption.  Frdigh  v.  Plaits  6  Oowen  496; 
Shaw  v.  Beveridge,  3  Hill  26 ;  Heeney  v.  St.  Peter  9  Churchy 
2  Edw.  Chan,  R,  612 ;  In  the  matter  of  the  Brick  Presb. 
Churchj  3  Edw.  Ch  E.  155 ;  WerUworth  v.  First  Parish  in 
Canton,  3  Pick.  344 ;  HowaTd  v.  First  Parish  in  Horth 
Bridgewater,  7  Pick.  138. 


MAY  TERM,  1864.  131 

Van  Hoaten  v.  First  Reformed  Datch  Church. 

And  a  court  of  equity  will  not,  on  the  applicatiou  of  a  pew- 
oivner,  enjoin  the  pulling  down  and  rebuilding  or  removal  of 
t;1ie  church  edifice,  by  the  trustees,  whenever  it  shall  be 
found  expedient  and  proper.     Heeney  v.  St.  Peter's  Church, 

2  Edw.  Ch.  JR.  Q08;  In  the  matter  of  the  Brick  Presb.  Church, 

3  Edw.  Ch.  R.  165. 

Another  ground  of  telief  relied  on  by  the  complainants  is, 

t^hat  they  constitute  a  majority  of  the  church  and  congrega- 

%\oTL  entitled  to  vote  at  its  congregational  meetings.     To 

^whatever  degree  of  consideration  this  fact  might  be  entitled, 

in  considering  the  expediency  or  plropriety  of  a  sale,  it  can 

oonstitute  no  distinct  ground  of  relief. 

At  common  law  every  corporation  aggregate  had  power  to 

alien  or  dispose  of  its  lands  in  fee,  or  to  create  any  ISsser 

estate  therein,  unless  restrained  by  their  charter  or  by 

statute.   2  Kent's  Com.  280 ;  Angdl  ^  Ames  on  Corp.,  §  187 ; 

€b.  Litt.  44t  a — 300  a.  b. ;  Trelawney  v.  Bishop  of  Winchester, 

1  Burrow  221 ;  Dutch  Church  v.  Mott,  7  Faige  83.    This 

common  law  right  of  alienation  by  religious  corporations  has 

not  been  restrained  in  this  state,  as  it  has  been  in  England, 

\}j  statute.    Nor  is  the  power  of  alienation  clogged,  as  in 

ISngland,  by  the  vesting  of  the  legal  title  to  the  church  and 

church  lands  in  the  parson,  a  corporation  sole,  not  having 

the  absolute  fee,  having  no  power  even  of  leasing  the  property 

beyond  his  own  life,  and  whose  gi*ant  must  be  confirmed  by 

the  patron  and  ordinary.     Co.  Litt.  300  a.  b. 

By  the  statute  of  this  state,  every  corporation  has  power 
to  hold,  purchase,  and  convey,  such  real  and  personal  estate 
as  the  purposes  of  the  corporation  shall  require,  not  exceed- 
ing the  amount  limited  in  its  charted    Nix.  Dig.  151,  §  1. 

And  by  the  act  incorporating  the  trustees  of  religious  so- 
cieties, the  trustees,  by  their  name  of  incorporation,  are  au- 
thorized to  acquire  and  hold  lands  and  chattels,  in  trust  for 
the  use  of  the  society  or  congregation,  to  an  amount  in  value 
not  exceeding  $2000  a  year,  and  the  same  or  any  part  thereof, 
to  sell,  grant,  assign,  demise,  alien,  or  dispose  of.  The  same 
power  is  by  the  act  oonferred  specially  upon  the  trustees  of 
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the  Reformed  Dutch  churches.  Nix.  Dig.  722,  §  3;  723, 
§  13.  The  power  of  holding,  controlling  and  disposing  of 
the  real  as  well  as  the  personal  estate  of  the  corporation  is 
conferred,  not  upon  the  congregation  or  society  at  large,  but 
upon  the  trustees  by  their  name  of  incorporation.  It  i8 
trust  property,  not  to  be  controlled  by  the  will  of  the  cestuis 
que  trtLsty  much  less  by  a  bare  majority  of  them,  but  by  the 
trustees,  the  duly  constituted  guardians  of  the  rights  and  in- 
terests of  the  congregation,  and  who  are  responsible  for  the 
faithful  discharge  of  their  duty. 

The  Court  of  Chancery  is  vested  with  the  same  jurisdiction 
over  corporate  trusts,  that  it  ordinarily  possesses  and  exercises 
over  other  trust  estates.     2  Kent^e  Com.  280. 

Il^  will  guard  jealously  against  any  perversion  of  the  trust 
funds  by  the  corporation.  It  will  hold  the  trustees  personally 
responsible  for  a  breach  of  trust.  But  there  is  in  this  bill 
no  allegation  that  any  breach  of  trust  or  perversion  of  the 
trust  property  has  been  committed  or  meditated  by  the 
trustees.  It  is  not  alleged  or  suggested  that  they  are  about 
to  sell  the  church  to  appropriate  the  proceeds  to  an  unlawful 
purpose,  or  to  deprive  the  congregation  of  a  place  of  worship, 
or  from  any  sinister  or  corrupt  motive  to  remove  the  church 
10  an  improper  locality. 

The  gravamen  of  the  bill  is  not  that  the  rights  of  the 
cestuis  que  trust  will  be  inipaire.l,  or  that  the  interests  of  th«^ 
congregation  will  be  prejudiced  by  the  proposed  change,  but 
that  the  pecuniary  interests  of  the  complainants,  or  of  some 
of  them,  will  be  injuriously  afiected.  It  has  already  been 
said  that  the  complainants  have  no  legal  rights  in  the  church 
edifice,  which  will  be  |fcotected  by  the  restraining  power  of 
this  court. 

Whether  the  interests  of  the  church  and  congregation  re- 
quire that  the  church  should  be  removed  to  another  locality, 
is  a  question  which  the  authorities  of  the  state  and  of  the 
church  have  wisely  committed  to  the  judgment  and  discre- 
tion of  its  board  of  trustees.  In  the  Keformed  Dutch  Church 
in  this  state,  the  trust  has  been  delegated  to  the  coosiatory, 


MAY  TERM,  1864.  133 

Vreelimd  v.  Van  Ryper. 

a  body  consisting  of  the  pastor,  deacons,  and  elders  of  the 
'  church,  the  guardians  at  once  of  its  spiritual  and  temporal 
interests.  I  know  not  where  the  trust  could  be  more  wisely 
or  safely  lodged.  And  it  would  be,  in  my  judgment,  an  un- 
authorized exercise  of  power,  and  one  dangerous  to  the  peace 
and  welfare  of  the  church,  if  a  civil  tribunal,  at  the  instance 
of  any  portion  of  the  congregation,  however  respectable, 
should  wrest  from  the  consistorv  the  exercise  of  its  acknow- 
ledged  powers,  upon  the  mere  allegation  that  a  majority  of 
the  congregation  differed  from  them  in  judgment. 

There  is,  in  my  opinion,  no  ground  upon  which  this  in- 
junction can  be  sustained,  and  no  equity  in  the  complainants* 
bill.  The  temporary  injunction  must,  therefore,  be  dissolved 
and  the  bill  dismissed. 

Owing  to  the  importance  of  the  principles  involved,  I  have 
felt  it  my  duty  to  dispose  of  the  cause  upon  the  case  as  made 
by  the  complainants*  bill.  I  deem  it  due  to  the  parties  in- 
terested to  add,  that  if  I  had  arrived  at  a  different  conclusion 
in  regard  to  these  questions,  and  had  been  satisfied  that  the 
complainants  had,  by  their  bill,  disclosed  clear  ground  of 
equitable  relief,  the  injunction  must,  nevertheless,  have  been 
denied,  inasmuch  as  the  material  charges  of  the  bill  are  fully 
denied  by  the  answer. 


Abraham  VreelAI^d  and  others  D8.  Daniel  R.  Van  Ryper 

and  others. 

A  testator,  by  his  will,  devised  as  follows :  "  I  do  give  the  residue  of  my 
real  estate  to  my  children,  share  and  share  alike,  but  the  shares  which 
may  £sll  to  my  sooS)  George  and  Michael,  I  do  give  to  them  only  during 
their  natural  lives,  and  aft«r  their  death,  to  go  to  their  children,  share 
sod  share  alike,  and  if  any  of  their  children  shall  die  before  their  father 
leaving  children,  then  the  children  to  take  their  father's  or  mother's  part/' 
Q«orge  died  leaving  no  issue.    Held — 

Vol,  n.  m 


134  CASES  IN  CHANCERY. 

Vreeland  v.  Van  Ryper. 

1.  Qeorge  and  Michael,  the  devisees  for  life  as  well  as  the  other  children 
of  the  testator,  take  $everal,  not  joint  interests  in  the  residuary  estate. 

2.  The  estate  of  each  tenant  continues  during  his  life,  and  npon  hii 
death,  goes  to  his  children.  If  he  have  no  children,  the  devise  over  fails, 
and  as  to  that  reversionary  interest,  the  testator  died  intestate. 

3.  The  remainder  df  the  share  devised  to  Qeorge.  vests  not  in  the  sur- 
viving children  of  the  testator,  but  in  his  heirs-at-law. 


Richard  Van  Ryper,  late  of  the  county  of  Hudson,  by  his 
will  devised  the  residue  of  his  real  estate  to  his  children ; 
two  of  the  shares  being  limited  over  to  his  grandchildren, 
after  the  determination  of  the  life  estates.  A  bill  for  parti- 
tion having  been  filed  by  certain  of  the  devisees,  and  a  par- 
tition having  been  found  impracticable,  the  land  was  sold 
under  a  decree  of  the  court,  and  the  proceeds  of  the  sale  of 
the  shares  thus  limited  over  were  invested,  pursuant  to  the 
direction  of  the  statute,  under  the  order  of  the  court.  One 
of  the  tenants  for  life  has  since  died,  and  the  commissioner, 
in  whose  hands  the  funds  are,  has  filed  his  petition,  asking  for 
direction  to  pay  over  the  proceeds  of  the  sale  of  that  share 
to  the  parties  legally  entitled  thereto. 

Mr.  Bentley,  for  petitionei*. 

Tfie  Chancellor.  The  only  question  is  that  suggested 
by  the  master  in  his  report,  as  to  the  legal  effect  and  opera- 
tion of  the  devise.  The  devise  is  as  follows  :  "  I  do  give  the 
residue  of  my  real  estate  to  my  children,  share  and  share 
alike ;  but  the  shares  which  may  fall  to  my  sons  George  and 
Michael,  I  do  give  to  them  only  during  their  natural  lives, 
and  after  their  death,  to  go  to  their  children,  share  and  share 
alike,  and  if  any  of  their  children  shall  die  before  their  father, 
leaving  children,  then  the  children  to  take  theii*  father's  or 
mother's  part. "  George  Van  Ryper,  one  of  the  tenants  for 
life,  died,  leaving  no  issue. 

George  and  Michael,  the  devisees  for  life,  aA  well  as  the 
other  children  of  the  testator,  take  several^  not  joirU  inter- 
ests in  the  residuary  estate.    The  devise  is  to  them,  "  share 
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and  share  alike. "     Each  takes  a  separate  share  of  the  estate- 
The  estate  of  each  tenant  continues  during  his  life,  and  upon 
his  death  goes  to  his  children.     If  he  have  no  children  the 
devise  over  fails,  and  as  to  that  reversionary  interest,  the 
testator  died  intestate.     This  is  the  only  fair  and  reasonable 
construction  of  the  residuary  devise.     The  language  through- 
out must  be  applied  to  the  estates,  to  the  lives,  and  to  the 
children  of  each  tenant  distributively,  reddendo  singula  sin- 
fftdia;  as  if  he  had  said,  I  give  them  their  shares  for  their 
respective  lives,  and  after  their  respective  deaths,  to  go  to 
their  children  severally.     IJe  never  intended  that  both  life 
estates  should  continue  as  long  as  the  survivor  lived,  and 
upon  his  death,  to  go  to  all  the  children  of  both  tenants  who 
might  be  in  esfte,  per  capita.     It  is  a  well  settled  rule  of  con- 
struction, that  a  joint  covenant  shall  be  taken  as  several  in 
respect  of  the  several  interests  of  the  covenantees.     And  a 
warranty  to  two  who  are  severally  seized,  shall  enure  as  sev- 
eral warranties.     So  a   grant,  joint  in  its  terras,  shall  be 
deemed  several,  where  the  grant  cannot  take  efiect  but  at 
several   times.     As  if  a  remainder  be  limited  to  the  right 
heirs  of  A.  and  B.,  (A.  and  B.  being  alive,)  in  which  case, 
though  the  words  are  joint,  the  heirs  shall  take  severally. 
Justice  Windham's  case,  5  Coke  7. 

By  the  residuary  devise,  the  share  of  each  tenant  for  life, 
upon  his  death,  is  limited  over  to  his  own  children,  in  exclu- 
sion of  the  children  of  the  other  devisee.  The  children  of 
Michael,  therefore,  take  no  interest  in  the  remainder  of  the 
share  devised  to  George,  upon  the  determination  of  the  life 
estate.  As  to  that  interest,  the  testator  died  intestate,  un- 
less it  fall  within  the  operation  of  the  residuary  clause  of  the 
will,  and  be  thereby  vested  in  the  children  of  the  testator. 
The  general  rule  is,  that  a  residuary  disposition  of  real  estate 
will  carry  all  the  contingent  or  reversionary  interests,  which 
the  specific  devises  of  the  will  leave  undisposed  of.  Where- 
ever,  therefore,  the  specific  devises  comprise  only  a  partial 
or  ooQtingeat  interest  in  the  lands  of  the  testator,  leaving  an 
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ulterior  or  alternate  iDterest  undisposed  of,  such  undisposed 
of  interest  will  pass  by  a  general  residuary  devise.  1  Jar- 
Tfian  on  WiUsy  cA.  21,  p.  588,  694. 

If,  therefore,  the  gift  to  George  and  Michael  had  been 
made  by  a  specific  devise,  which  left  the  fee  of  the  share  de- 
vised to  George  for  life  undisposed  of,  it  would  fall  within 
the  operation  of  the  residuary  devise,  and  pass  thereby  to  the 
children  of  the  testator.  But  this  undisposed  of  interest  re- 
sults, not  from  any  specific  devise,  but  from  the  t^rms  of  the 
residuary  devise  itself.  The  objection  is  not,  that  the  estate 
undisposed  of  is  not  of  a  character  to  fall  within  the  opera- 
tion of  the  residuary  clause,  but  that  the  terms  of  the  resid- 
uary clause  itself  do  not  include  it.  That  clause,  while  it 
purports  to  dispose  of  the  testator's  entire  estate,  and  to 
render  him  completely  testate  in  regard  to  every  portion  of 
his  estate,  did  not  take  eftect  as  to  the  share  of  George,  lim- 
ited over  to  his  children  upon  his  death,  by  reason  of  his 
dying  without  issue.  For  that  contingency  the  testator 
might  have  made  provision,  but  did  not  do  so.  It  remains 
undisposed  of  by  the  will.  The  estate,  therefore,  vested  not 
in  the  surviving  children  of  the  testator,  but  in  his  heirs-at- 
l\w.  The  funds  in  the  hands  of  the  commissioner  must  be 
paid  accordingly. 

The  master's  report  should  ascertain  with  precision,  who 
are  entitled,  as  the  heirs-at-law  of  Richard  Van  Ryper,  to 
share  in  the  distribution  of  the  fund,  and  the  shares  to  which 
they  are  respectively  entitled.  The  report  is  defective  in 
another  particular.  It  does  not  state,  with  accuracy,  the 
amount  of  the  fund  in  court,  and  though  it  does  not  allege  in 
express  terms,  it  leaves  it  to  be  inferred  that  the  fund  has 
remained  in  court  uninvested  for  several  years.  If  the  fact 
be  so,  it  ought  to  be  explained,  or  the  trustee  charged  with 
interest  for  suflFering  the  money  to  be  uninvested.  The  fact 
appears  to  be,  on  reference  to  the  clerk's  books,  that  the  money, 
after  having  been  paid  into  court,  was  ordered  to  be  invested, 
and  remained  at  interest  until  very  recently,  and  that  the 
amount  now  in  court  does  not  correspond  with  the  amount 
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reported  by  the  master.  The  report,  as  it  now  stands,  is 
open  to  misconstruction,  and  will  give  rise  to  difficulty.  It 
must  be  referred  back  to  the  master  for  correction. 


Stephen  Vrmland  vs.  Mjnpbrt  Van  Hoen. 

1.  No  assignment  in  writing  is  necessary  to  transfer  the  title  to  securi- 
ties delivered  nnder  the  provisions  of  a  trust  deed.  A  valid  title  passes  by 
delivery. 

2  Securities  delivered  upder  the  provisions  of  a  trust  deed,  will  not  be 
decreed  to  be  re-delivered  at  the  mere  will  of  the  grantor. 

3.  It  does  not  lie  in  the  mouth  of  a  cestui  que  trutt,  while  competent  to 
judge  of  his  own  interest,  to  complain  of  acts  as  breaches  ol  trust,  which 
were  occasioned  by  his  own  neglect  or  misrepresentations. 


Mr.  Winfield,  for  complainant. 

Mr.  J3eniley,  for  defendant. 

The  Chancellob,  The  controversy  in  this  cause  relates 
to  the  legal  effect  and  operation  of  a  deed  of  trust,  executed 
by  the  complainant  to  the  defendant  on  the*  25th  of  June, 
1858,  and  to  the  due  execution  of  the  trusts  by  the  grantee 
in  the  said  deed. 

The  recital  and  specification  of  the  trusts  of  said  deed  are, 
i  n  substance,  as  follows : 

'*  Whereas,  the  grantor  is  desirous  of  being  relieved  from 
tL&e  care,  trouble,  and  management  of  his  estate,  real  and 
personal,  and  desires  to  place  the  same  in  the  hands  of  the 
gr*^Qtee,  for  the  following  purposes,  viz. 

*'  1.  To  pay  over  to  the  grantor,  in  quarter  yearly  payments, 

all  the  income  that  may  arise  from  the  rents  and  profits  of 

tUe  real  estate,  after  discharging  all  the  expenses  incident  to 

the  management  thereof,  and  all  taxes,  repairs,  and  improve- 

taents  to  be  made  thereon. 
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"2.  Upon  the  decease  of  the  grantor,  to  convey  the  said 
real  estate  to  his  children  and  heirs,  agreeably  to  the  will 
and  codicils  of  the  grantor,  then  made  and  in  force,  and  in 
the  hands  of  P.  B.,  and  which,  it  is  thereby  agreed,  shall  re- 
main in  his  handi>. 

'*  3.  The  grantee  to  tike  from  the  income  of  the  said  real 
estate,  and  the  income  of  the  grantors  personal  estate, 
so  much  money  as  shall  be  necessary  for  the  proper  support 
of  the  grantor's  wife,  Hannah,  as  might  be  fixed  by  the 
Chancellor,  or  by  agreement  between  the  grantor  and  his 
wife,  and  to  dispose  of  ihe  pergonal  estate,  after  deducting  a 
roAsonable  c-Dmjx'nsaiion  for  executing  the  trust,  as  the  same 
is  disposed  of  by  the  will  and  codicils  of  the  grantor,  there- 
tofore duly  made. " 

The  grantor  conveys  by  the  said  deed  to  the  grantee,  in 
fee,  several  tracts  and  parcel?  of  real  estate,  the  grantee  cov- 
enanting th:U  he  will  taiihtullv  execute  the  trusts  aforesaid, 
and  ai  the  death  of  ihe  cranior.  will  convev  the  real  estate, 
and  dispose  of  the  jvr*c>7i^j/ estate,  in  the  manner  directed  by 
the  grantor  in  and  bv  his  said  last  will  and  the  codicils 
thereto.  • 

Tlie  bil!  alleges  that  the  complainant  never  conveyed  or 
delivered  to  the  defendant  any  of  his  personal  property  in 
trust,  bill  thai  soon  after  the  excvMition  of  the  deed  he  gav;? 
to  the  defendant,  for  the  purpose  oi  collection,  certain  bonds, 
mortciges,  and  other  evideuoes  of  debt,  which  the  defendant 
claims  to  hold  as  trustee  for  the  complainant  by  virtue  of  the 
s.ti  i  deed,  and  a^ks  that  tlie  defendant  be  decreet!  to  deliver 
and  pay  over  to  the  v\")mplainant  all  the  jx^rsonal  property 
in  his  hands,  and  whi^^h  he  claims  to  hold  in  trust.  The  de- 
fendant, by  his  answer,  d-nies  that  he  h:v«  any  of  the  personal 
pro}v-rty  of  the  complainant,  except  such  as  he  received 
under  the  said  doeil  of  trust.  Tlie  dtvd  makes  no  transtVr 
whatever  of  personal  property,  although  it  is  manifest  that 
it  was  the  design  of  the  jviirties  that  it  should  do  so.  The 
daed  recites  that  the  grantor  w;is  desirous  of  being  relieved 
the  care,  iroublo,  and  management  of  his  estate,  real 
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and  peraonalf  and  to  place  the  same  in  the  hands  of  the 
grantee,  upon  the  trusts,  among  others,  that  the  grantee 
should  take  from  the  income  of  the  real  and  persojial  estate, 
so  much  as  might  be  necessary  for  the  proper  support  of  the 
grantor's  wife,  and  should  dispose  of  the  per«onaZ  estate,  after 
deducting  a  reasonable  compensation  for  executing  the  trust, 
according  to  the  will  of  the  grantor.  And  the  grantee  covr 
enants  that  he  will  faithfully  execute  the  said  trusts,  and  at 
the  death  of  the  grantor,  will  dispose  of  the  personal  estate 
in  the  manner  directed  by  his  will.  It  is  obvious,  therefore, 
that  the  parties  intended  and  understood  that  pei-sonal 
property  would  pass  under  the  terms  and  operation  of  that 
deed^  though  none  is,  in  fact,  assigned  by  it. 

The  grantee  testifies,  that  on  the  day  of  the  execution  of 
the  trust  deed,  he  received  by  delivery  the  bonds,  mortgages, 
and  securities  which  were  designed  to  be  conveyed  to  him 
in  trust,  with  the  exception  of  one  mortgage,  which  was  not 
then  at  hand ;  that  he  has  ever  since  had  the  control  of  the  said 
securities,  has  collected  the  interest  upon  them,  including 
the  mortgage  not  delivered,  and  paid  the  proceeds  to  the 
complainant,  under  and  in  pursuance  of  the  trust  created  by 
said  deed.     That  the  grantee  then  received  these  securities 
from  the  grantor  is  not  denied,  nor  is  it  denied  that  the 
grantee  has  since  collected  the  interest  upon  them  and  paid 
it  over  to  the  complainant.     The  grantor,  himself,  has  given 
no  information  upon  this  point.     The  receipts  given  by  him 
for  the  interest  upon  these  securities,  are  in  repeated  in- 
stances given  to  Van  Horn  as  trustee,  and  in  the  same  terms 
^  receipts  for  the  rent  of  real  estate  are  given.     It  is  ob- 
vious that  the  rents  of  the  real  estate  and  the  interest  of  the 
/Personal  securities  were  collected  and  accounted  for  by  Van 
Horn  in  the  same  character,  viz.  fis  trustee  under  the  pro- 
visions of  the  trust  deed.     It  is  not  suggested  that  any  other 
^♦^nrities  or  property  were  referred  to  in  the  various  clauses 
^f  the  trust  deed  which  relate  to  personal  property. 

Ite  securities  having  been  delivered  under  the  provisions 
of  the  truat  deed,  a  valid  title  to  them  passed  by  delivery.  No 
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assignment  in  writing  was  necessary  to  transfer  the  title. 
Hutchinga  v.  Low,  1  Greens  H,  246 ;  AUen  v.  Pancoastf 
Spencer  68 ;  Morris  Canal  and  Banking  Co.  v.  Fisher^  1 
Stockt.  696.  The  trustee  has  the  legal  right  to  the  securities 
thus  transferred,  and  authority  to  invest  and  manage  the 
funds  under  the  provisions  of  the  trust  deed  for  the  purposes 
specified  in  the  trust. 

The  charges  of  unfaithfulness  against  the  trustee  are  un- 
supported by  the  evidence.  The  report  of  the  master  shows 
that  the  trustee  has  fully  accounted  for  all  the  funds  which 
have  come  to  his  hands.  The  report  has  not  been  excepted 
to,  and  it  is  fully  supported  by  the  evidence.  I  do  not  under- 
stand the  complainant  himself  in  his  evidence,  as  affirwing 
that  the  trustee  has  withheld  from  him  one  dollar  of  the  in- 
come, either  of  the  real  or  personal  estate.  The  defendant 
testifies  that  the  entire  income  of  the  property  has  been  ac- 
counted for  and  paid  over  to  the  complainant  without  any 
deduction  for  commissions  as  trustee. 

The  alleged  errors  and  mismanagement  in  the  execution 
of  the  trust  appear  to  have  been  either  the  result  of  honest 
mistake,  or  to  have  been  occasioned  by  the  acts  of' the  com- 
plainant himself.  The  investment  of  a  portion  of  the  trust 
funds  by  the  trustee  in  his  individual  name,  was  indiscreet 
and  injudicious.  But  there  is  no  pretence  that  it  was  the 
result  of  any  dishonest  purpose.  The  interest  was  regularly 
accounted  for,  and  as  soon  as  the  mistake  was  pointed  out, 
the  error  was  corrected  and  a  written  declaration  of  trust 
furnished  to  the  complainant.  There  seems  no  reason  to  doubt 
that  the  fact  is  as  suited  by  the  trustee,  that  the  error  was 
occasioned  by  the  inadvertence  of  the  trustee  in  not  stating 
to  the  attorney  by  whom  the  investment  was  made,  that  the 
money  was  a  part  of  the  trust  funds. 

A  more  serious  ground  of  complaint  is  that  the  trustee 
sufiered  the  taxes  and  water  rents  assessed  upon  the  real 
estate  to  remain  unpaid  until  the  property  was  sold  for  the 
taxes  and  rents,  and  the  trust  fund  thereby  subjected  to  un- 
necessary charges  and  burdens.     This  unexplainedy  is  such 
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mismanagement  on  the  part  of  the  trustee,  as  should  subject 
him  to  the  payment  of  the  entire  extra  charge  thus  un- 
necessarily imposed  upon  the  trust  fund.  But  it  is  clearly 
.  shown  that  the  difficulty  was  occasioned  by  the  acts  and  re- 
l)resentation8  of  the  complainant  himself.  The  income  of 
the  trust  fund  was  paid  over  to  the  complainant,  or  was  per- 
mitted by  the  trustee  to  bo  received  by  him,  upon  his  solici- 
tation, and  upon  the  assurance  that  the  taxes  and  water  rents 
had  been  paid  or  would  be  paid  by  himself.  It  does  not  lie 
in  the  mouth  of  the  cestui  que  tnisty  while  competent  to  judge 
of  his  own  interest,  to  complain  of  acts  as  breaches  of  trust, 
which  were  occasioned  by  his  own  neglect  or  misrepsenta- 
ti^ns. 

The  errors  of  the  trustee  in  not  keeping  regular  accounts, 
and  in  not  taking  from  the  cestui  que  trust  more  specific  re- 
ceipts, admit  of  the  same  explanation.  It  appears  from  the 
evidence  that  the  complainant  himself  insisted  upon  collect- 
ing the  rents  of  his  real  estate,  and  in  many  instances  re- 
ceived them  in  small  payments  before  they  were  due,  and 
either  omitted  or  refused  to  give  to  the  trustee  satisfactory 
accounts  or  specific  receipts,  for  the  moneys  thus  received.  If 
the  cestui  que  tru^t  were  an  infant  or  otherwise  incapacitated 
t<)  judge  of  his  interests,  these  omivssions  of  the  trustee 
would  be  open  to  grave  observation.  But  under  the  peculiar 
character  of  this  trust,  they  are  readily  susceptible  of  ex- 
planation, consistent  with  good  faith  and  an  honest  discharge 
of  duty  on  the  part  of  the  trustee.  Looking  to  the  origin 
and  character  of  the  trust,  the  standing  and  previous  relation 
of  the  parties,  and  the  subsequent  management  of  the  fund, 
the  errors  of  the  trustee  are  fairly  attributable  to  a  dispo- 
sition to  gratify  the  wishes  and  feelings  of  the  complainant, 
rather  than  to  any  disposition  to  defraud  or  wrong  him. 
There  is  nothing  in  the  evidence  that  can  justify  a  charge 
against  the  trustee  of  fraud  or  abuse  of  trust,  or  afford  any 
ground  for  his  removal  from  office. 

Another  ground  of  relief  disclosed  by  the  bill  is,  that  the 
net  income  of  the  trust  estate  is  insufficient  for  the  support 
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and  rai:r.:er,:%r.>?  ?:'  :L-?  .\-7.::'A:!iint  and  his  family,  and  the 
vN>ur:  '.5  a>"n--:  :o  ir.Tf-r  :hi:  :br  tra-^-.ee  sh-iU  sell  and  dis- 
!»>:?  r:  <.:;h  :•;::. :a  ::  :l.v  :ri5:  rr:-per:v  as  is  least  produc- 
tive, a::;  ray  :.-:-r  :hr  :r:>re-is  there-ji  to  the  support  and 
mi  u>-::i::>.    ::    tiir?   :■;•:::"..•.: z. a r.:.     The   evidence  does  not 
prjv-?  :h.i:  •/-•?  i-.vjie   ::  :'-e  r^iatr  is  insufficient  for  the 
<ii-.-.r:  ;:  :1.    ;•:-:"..■.. ::az:  a;::  bis  iiciilv.     But  if  that  fact 
w-rTr  .!T.i.r"v  ->: a';  ' .sl. .  :.  :;.-  ;.  r:r':se»i  sale  of  the  real  estate 
:-  i::  :::  a.  .■:■  Li:.v  -.v  :r.  :'..-.•  rrrrisior-s  of  the  trust  deed. 
Til    :r:-:    l  •!  irv.l  :s  :L.-.:  :>.:    xr-r'Ainani  shall  receive  the 
r-r:  .::   ;":r  ;:::::  r- j.  :<:.■.::  :.:r.cz  li:s  li^e,  and  that  upon  his 
It'  r^^  .  :-.r  :•;  '.  '.<:a'.  <l:.ill  '.-r  .^z.v-rve^i  :o  the  children  and 
i.-.-.r -;        ...   .V...I..,,  A... -Tv'.  - .  J  ,0  <i^.?  w.i.1  aU'i  coui^L^ 

•         ..-         —T'C"         »•.;•-•       •••       ••»•,  «    1 

I...  .V.~.      ■•-«      -••■      •      .-•      ...... 

^:.:\:.::  i',:-?  ::■  :r:  -.v::!:  *.:'.  :-r.ake.  un  l-?r  anv  circum- 
s:.•.^.  t-.  V  .:.:r;'.  :':.?  :ri<:s  .;*;■;::  "a::: oh  the  land  was  con— 
v-rV:'.  ."[  i.rv-;:  a  :  f^r.-:  .;.>:os-:i::i  o:  the  estate,  it  & 
ui'.  T-.-:-s..iry  "  :-v  :■:  ::•.  -^  ::r»?.  I:  :5  jlear  :bi:  there  is  nothing" 
:-  :i.-  -.--:  z:-.v  ■:.;:':r:-  :J:r  .-rir:.  -".'.lirr  upon  the  alle-jition.^ 
::  :ir  ..V.  :r  .:;•:::  \s.:-  ir:'.:V.  ::^  -vArrin:  su:h  interterenccr 
tl:!  :Lf  :r:^:s  :.':!A.r^'i  ":y  il^v  ;o:-:\Ai::iGL. 

T:.:  r  ■;.•:.'-,::'  :he  n:  i<:.-;r  a::.:  :!i-?  ,wt-':iu:  as  statetl  by  him-* 
n  li'  '.•:  M  .drr. ■•■'.:.  A".l  :h-:  rfli::*  rrAve^i  :br  b  v  the  bill,  ei  — 
■:^::m^  -f-:  rir  .ls  r?lA::i  :•:  :!:?  aoo:^z:.  is  deaieil. 


Gz'".2,:-z    '^ .  >iTA:-z.  recviv-^r  o:"  "T'-e  New  Jersev  Frank-' 

m 

...',.'.".  •'^'i-'.iiL".'  'j'i.  Ashley  H.  Bali  and  others. 

zl'Z    i.i  I    1  v.a.'.  i-""k'.-.z  '.h-ir*-.'::'  ■'.  ia*  i'v-ia  !i:j»  aoce  tc  A.,  aa  injanc-" 
gnaxi'i  '.a AT.  A  «  i>.c«t  Vi  3.  .i^rf  ii-aT-^r  j*i«a  p.i;-L 

f  H  Tbt  sot  o€  aa  oficar  'lejaeto  is  good,  vhenv'er  ic  concsms  ft  third  ptr* 
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WD  who  had  a  previous  right  to  the  act,  or  had  paid  a  valuable  coasidera- 
tioD  for  It. 

4.  The  New  Jersey  Franklinite  Company  agreed  with  the  firm  of  Ball 
A  Company,  that  if  the  latter  would  contract  to  build  a  certain  railroad, 
Qpon  the  basis  of  a  stock  subscription,  and  would  subscribe  for  ^200,000 
worth  of  the  stock  of  the  railroad  company  for  that  purpose,  they,  the 
Frank linite  Company,  would  convey  as  many  shares  of  the  stock  as  should 
be  agrc^ed  upon  by  their  president  and  Ball  &  Company,  subject  to  the  ap- 
proval of  the  directors.  Ball  &  Company  subsequently  entered  into  the 
contract,  and  subscribed  for  $200,000  worth  of  the  stock  of  the  railroad 
company.  The  president  of  the  Franklinite  Company  thereupon  agreed  to 
Lraasfer  8000  shares  of  the  stock  of  that  company  to  Ball  &  Company.  The 
sction  of  the  president  was  approved  by  the  directors,  and  the  stock  trans- 
ferred. The  resolution  of  the  directors  was  subsequently  approved  by  the 
stockholders.  Held,  that  dven  if  the  road  was  never  built,  And  the  stock 
sever  paid  for,  and  admitting  that  the  Franklinite  Company  are  en- 
:icled  in  equity  to  a  return  of  their  stock,  it  does  not  in  any  wise  impair 
:h6  fairness  or  validity  of  the  issue  of  th^  stock,  or  the  legality  of_tha  §Ie^- 
:ion  of  directors  chosen  by  votes  given  upon  the  istocK  thus  u 

o.  The  mere  fact  of  the  insolvency  of  a  company  does  not  of  itself,  render 
n valid  or  fraudulent  a  note  given  for  a  bona  fide  debt. 


This  bill  was  filed  to  enjoin  proceedings  at  law  upon  a 
promissory  note  for  $5000,  purporting  to  have  been  given 
ijy  *'  The  Consolidated  Franklinite  Company  of  New  Jersey," 
Lo  A.  H.  Ball  &  Company,  on  the  26th  of  April,  1861.  The 
njunction  issued,  pursuant  to  the  prayer  of  the  bill,  on  the 
I2th  of  December,  1863.  The  defendants,  having  answered, 
now  move  to  dissolve  the  injunction,  on  the  ground  that  the 
Ejquity  of  the  bill  is  fully  denied  by  the  answer. 

Mr.  Hannei/,  for  defendants,  in  support  of  the  motion. 

Mr.  B.  Williamson^  for  complainant,  contra. 

The  Chancellor.  The  grounds  upon  which  the  injunc- 
tion was  prayed  for  and  allowed  were,  that  the  note  was 
without  consideration,  and  that  it  was  obtained  by  fraud.    . 

The  charges  of  the  bill  are  explicitly  denied  by  the  answer, 
and  the  real  consideration  of  the  note  is  set  forth.  It  is 
^veiTed  that  one  Samuel  F.  Headley  held  in  his  bands  stock 
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of  the  corporation  to  the  amount  of  $260,000,  and  Ihat  Ball 
&  Company,  at  the  instance  of  the  corporation,  procured  the 
transfer  of  the  stock  to  the  corporation,  through  one  Henry 
Van  Rcnssalear,  for  $5000,  which  sum  was  paid  by  Van  Ren- 
ssalear  to  He^idley  in  cash,  and  by  Ball  &  Company  to  \an 
Renssalear,  in  the  notes  of  the  said  Ball  &  Company.  It  is 
objected  to  this  statement  of  the  consideration,  that  there  is 
no  averment  that  the  notes  to  Van  Renssalear  were  ever 
paid,  or  that  Ball  &  Company  have  ever  advanced  one  dollar 
on  account  of  them.  The  notes  of  Ball  &  Company  were 
given  to  Van  Renssalear,  who  advanced  the  $5000  in  cash, 
at  the  instixnce  and  for  the  benefit  of  the  company.  Whether, 
therefore,  the  notes  of  Ball  &  Company  are  paid  or  not,  is  a 
matter  with  which  the  company  have  no  concern.  They 
have  received  full  value  for  their  note,  and  the  loss  by  Van 
Renssalear  axn  constitute  no  defence  to  snx  action  upon  the 
note  of  the  company.  There  was  a  good  and  valid  consider- 
ation for  the  note  at  the  time  it  was  given.  Even  if  the  notes 
of  Ball  iSi  Company  had  been  given  directly  to  the  corpora- 
tion in  exchange  for  its  note,  it  would  have  been  a  sufficient 
consideration.  The  one  promise  is  a  good  consideration  for 
the  other.  Gilbert  v.  Duyican,  5  DiUchcr  145,  529 ;  Came- 
ron v»  Cliappelly  24  Wend,  94 ;  Dowe  v.  Schuttj  2  Dcnio 
621;  Lavish.  MeCnady,  17  Nexd  York R  232. 

The  bill  further  charges  that  the  directors  of  the  company, 
by  whom  the  note  was  authorized  to  be  executed,  were  not 
legally  elo(ited,  and  were  not  qualified  to  act  as  directors  for 
various  rciisons,  and  among  others,  because  at  the  time  of 
their  election  they  were  not  stockholders  of  the  company. 
And  it  is  urged  that  the  charge  of  their  not  being  stockhoM- 
ers  is  not  explicitly  denied  by  the  answer.  I  think  the  answer, 
in  connection  with  the  allidavit  of  one  of  the  defendants 
does  contain  a  full  denial  of  the  charge.  But  if  it  be  admit- 
ted that  the  answer  upon  this  point  is  not  satisfactory,  and 
that  the  directors  were  neither  duly  qualified,  nor  legally 
elected,  it  will  not  aflfect  the  validity  of  the  note.  It  is  ad- 
mitted that  the  directors,  by  whom  the  note  was  authorized 
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to  be  made,  were  by  color  of  election,  directors  de  facto.  The 
act  of  an  officer  de  facto  is  good,  wherever  it  concerns  a  third 
person  who  had  a  previous  right  to  the  act,  or  had  paid  a 
valuable  consideration  for  it.  Riddle  v.  County  of  Bedford^ 
7  Serg.  if  R,  392 ;  Angdl  ^  A'ines  on  Corp,,  §  287. 

The  bill  further  charges,  that  the  stock  which  was  voted 
upon  at  the  election  for  directors,  and  by  virtue  of  which 
the  directors  were  elected,  was  issued  fraudulently  and  with- 
out consideration  to  Ball  &  Company,  and  that  therefore  the 
election  was  null  and  void. 

This  charge  of  fraud  is  denied,  in  express  terms,  by  the 
answer,  and  the  consideration  for  the  issue  of  the  stock  is  set 
out  specifically  at  length.     The  substance  of  the  answer  upon 
this  point  is :    That    the  Sussex    and    Warren    Railroad 
Company  proposed  to  construct  their  road  upon  the  basis  of 
a  stock  subscription.     That  thereupon  the  Franklinite  Com- 
pany, who  were  interested  in  the  construction  of  the  road, 
applied  to  Ball  &  Company,  who  were  railroad  contractors, 
to  build  the  road  upon  the  basis  of  a  stock  subscription.     It 
vaa  thereupon  agreed  by  the  directors  of  the  Franklinite 
Company,  that  if  Ball  &  Company  would  contract  to  build 
the  road  upon  the  basis  of  the  stock  subscription,  and  would 
subscribe  for  $200,000  worth  of  the  stock  of  the  railroad  com- 
ply for  that  purpose,  the  Franklinite  Company  would  con- 
^®y  as  many  shares  of  the  stock  as  should  be  agreed  upon 
"7  the  president  and  Ball  &  Company,  subject  to  the  ap- 
proval of  the  directors.     That  Ball  &  Company  having  sub- 
*^uently  entered    into    the   contract    with    the  railroad 
^nipany  to  build  the  road,  and  having  subscribed  for  $200,- 
'W  worth  of  the  stock  of  that  company,  the  president  of  the 
franklinite  Company  agreed  to  transfer  8000  shares  of  the 
■^  of  that  company  to  Ball  &  Company.     That  the  direc- 
tors of  the  Franklinite  Company  subsequently  approved  the 
^ionof  the  president,  and  the  stock  was  transferred  accord- 
ingly.   And  that  at  a  meeting  of  the  stockholders  subse- 
quently held,  the  resolution  of  the  directors  was  approved  by 
^  atockholders. 
Vou  n.  K 
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It  is  unnecessary  to  express  any  opinion  in  regard  to  ih<2 
character  or  operation  of  this  contract,  further  than  a?  i  "^ 
mav  affect  the  vali«litv  of  the  i,*.«ue  of  the  stock  of  the  Frank  - 
Unite  Company  to  Ball  <fe  Company.  The  allegation  of  th« 
tiefen^lants  in  answer  to  the  «:'harjre  that  the  stock  was  issaei— 
without  consideration  is,  th^it  it  w;is  issued  in  consideration 
of  an  en:j:airera-nt  l»v  Ball  i  Comp:inv  to  construct  a  railroac 
at  the  instance  of  the  Franklinite  Comp;\ny,  and  a  subscrip- 
tion lor  that  purfH3se  by  Ball  A  Company  for  •*2<X»,C>CK)  wortt 
of  the  stock  of  the  railroad  c-innpany.  Assuming  that  th— 
railroad  was  never  built,  and  the  stock  consequently  neve  - 
paid  for,  admiltins  that  the  Franklinite  Company  are  ea. 
titled  in  equity  to  a  return  of  their  stock,  it  does  not.  in  an^ 
wise,  impair  the  fairness  or  validity  of  the  issue  of  the  stock: 
or  the  loijalitv  of  the  election  of  directors,  chosen  bv  vot^: 
given  uix)n  the  slock  thus  issued. 

But  there  is  another  answer  to  this  part  of  the  case,  viz 
that  cverv  vote  c:ist  at  the  election  was  for  the  same  directs 
ors.  and  that  if  the  stovk  issued  to  Ball  &  Company  had  no 
been  voted  upon,  the  result  of  the  election  would  have  beeJ 
in  no  wise  altered. 

A  farther  exci^ption  is  taken  to  the  sufficiency  of  the  an- 
swer  as  a  irround  for  dissolvin::  the  injunction,  because  it- 
denial  of  the  insolvency  of  the  company  at  the  time  charge* 
in  th?  declaration,  is  not  sufficiently  sjvcific  and  unequivocal 
The  bill  charges  that  the  consolidated  Franklinite  Company 
became  insolvent  and  unable  to  pay  its  debts,  prior  to  ih 
first  of  AuiTUst,  1S61.  And  the  detcndanis  are  interrogated 
wiu'thiT  the  said  comp:iny  wiv»  not  insolvent  on  and  betor 
ine  first  of  Auirust,  ISol,  and  whether  it  has  not  continue^ 
insolvent  since  that  time,  and  whether  the  said  company  h* 
not  been  declarM  insolvent  bv  the  Court  of  Chancerv  of  ihi 
state.  The  note  in  qui^siion  bears  date  on  the  26th  of  Apri- 
1S61,  and  matured  prior  to  the  first  of  August*  The  bill  V 
have  the  company  declan\l  insolvent  was  exhibited  in  ihi 
ooan,  and  an  injunction  restraining  the  further  exercise  b; 
ife  company  of  its  corporate  ix>wer8  was  iasaed,  on  the  6ch  o 
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February,  1863,  eighteen  months  after  the  maturity  of  the 
note. 

It  is  worthy  of  notice  that  the  bill  does  not  charge  that 
the  company  was  insolvent  when  the  note  was  given,  or  that 
it  was  made  to  defraud  the  creditors  of  the  company,  or  to 
g^in  any  undue  advantage  in  the  distribution  of  its  assets. 
The  facts  of  the  case  negative  any  such  idea.  The  sole 
ground  of  relief  is  that  the  note  was  fraudulent  and  without 
consideration,  and  made  with  the  fraudulent  intent  of  clsui' 
tiestinely  selling  the  property  of  the  company,  and  buying  it 
themselves,  without  consideration,  in  fraud  of  creditors  and 
^te  stockholders  of  the  company. 

A.11  that  is  charged  is,  that  the  company  was  insolvent  and 
w  Continued  from  and  after  the  Ist  of  August,  1861,  the  day 
00  ^vhich  the  suit  upon  the  note  is  alleged  to  have  been  in- 
s^'tuted.  But  that  constitutes  no  ground  of  relief.  The 
DttSf  e  fact  that  the  company  was  insolvent  does  not,  of  itself, 
reader  invalid  or  fraudulent  a  note  given,  or  judgment  con- 
fessed by  them,  for  a  bona  fide  debt.  For  eighteen  months 
aftej-^ards,  neither  the  creditors  nor  stockholders  of  the  com- 
l^Tky  took  any  measures  to  have  the  company  declared  in- 
^l  Vent,  or  to  obtain  the  interference  of  this  court.  If,  in  the 
™^^n  time,  the  holders  of  the  note  have  by  their  proceedings 
*^  law,  acquired  a  lien  upon  the  property  of  the  company  and 
*  priority  over  other  creditors  in  the  distribution  of  its 
**^ets,  there  is  no  good  ground  for  disturbing  such  priority. 
If  tliey  have  not  acquired  such  lien,  their  proceeding  to  final 
jadgment  at  law  will  affect  no  equitable  right  of  other  credi- 
^^^,  if  such  there  be. 

The  injunction  is  dissolved. 
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i.  7:-:-  *  ::11  ::r  tat::;::-  ::'  :i.i:wl5  rj  a  wla:::  4«rA:=«:  h:*  co-i*ni 
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whi'.^  li-ir**:-.  :^'*  ;".iin  ::  a  ;i:ri  TAny  ire::  ihr  rrrrenv  by  wr 

"■:r:*i«-*.  ■:*:■  •:::  r-e  -e^tAC '.:-*i««i  rr  *£iiv.:  ::i  orr«;*::;oi  u  :he  rlwi 
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•  ■        ■  -  »  «  ■ 

«  h  ^  • 

..  .:•:-  Ji  ::..  :-t  Ta::::::-  :t  :i*  i-f-ii.:  :-  ::i:-:-  ***:!?:  i:i::i 
wi*:-T  ::.T  :i;-_»   ri-fTiii'.r  &  :*r.vr   .as-  ::  ".r.r  i^  Ani  r:::Tr:-;-:  of 

*c:'::L:*i.     A  r-MtLT-rr  w.:l  z::  r-e  *rr::=.:r-i.  ir-sr-rvrr.  wirn  :ic  Arr-? 

•i  .  ■  *  • 

-    ■  •  a  ■  ■ 

*■■■  ■  ««  «t* 

■  •  • 

»ii  ciT  :7*r  ■:!■*  r.il:  :hr  r*'.-^  ■::"  :ii*  r-fzi*  *i:i  rr:c»  o:  lie  prop* 

-■•-■>  ■•! 


Tl-t  bill  rtll^zes  thai  the  ooaii  la:r.ar.t  is  the  owcer  of 
or.^  r*^;^*..  ur.iiT:  i-jd.  hal:  pir:  o:  certain  fxvi?  and  el 
tfrbi.  o:r.=?i5:iri::  of  a  steam  onciiie.  rr:r*::n^  pre<5.  ivr^e.  J 
o:L-?r  art  ;■■;«.  the  material?  of  a  print  in*:  o£o^  e5:ab:i 
m^n:,  of  which  Holmes  is  the  owner  of  the  other  undivi^ 
half,  arA  that  Crowell,  the  other  dKi-fendani,  claims  some 
t^;rfrat,  th-E:  character  of  which  is  unknown  to  the  compk 
ant ;  t'nat  Holmes  i.?  in  the  posses^jion  and  enjoyment  of 
jToper-T,  ar.d  that  h-  refuses  to  divide  it,  or  to  sell  and 
vide  th*^  prv;-^!-*.  The  bill  prays  that  the  property  may 
divid^y],  or  th;it  it  may  be  sold  and  the  proceeds  divide 
that  an  adyjunt  may  be  taken  of  the  rents  and  profits,  i 
the  complaiiiant's  interest  therein  secured  to  him,  and  t 
in  the  mean  time,  the  defendants  mav  be  restrained  fi 
committing  any  wa^.te  or  destruction  of  the  property,  or 
moving  the  same  oat  of  the  state,  and  from  using  the  sai 
and  that  a  reoeiyer  may  be  appointed. 
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A  rule  to  show  cause  was  granted  why  an  injunction 
.should  not  issue,  and  a  receiver  be  appointed.  The  case  was 
iieard  upon  the  argument  of  the  rule. 

JUr.  A.  B.  Woodrufff  for  the  complainant,  in  support  of 
the  rule. 

-As  to  receiver,  the  question  resolves  itself  into  this, 
^whether  a  receiver  should  be  appointed*  Edwards  on  Re- 
cei-aers,  2,  3,  5. 

Highte  of  third  persons  will  not  be  prejudiced.     Ibid.  11. 

^^hether  a  mortgagee  be  in  or  out  of  possession,  receiver 
'^i  1 1  be  appointed.     Ibid.  54-5-6. 

Heceiver  should  be  appointed,  and  injunction  granted  re- 
fitx^siining  use. 

-3fr.  Runyon,  for  defendant,  Lawrence  Holmes,  contra. 
Xt  is  impracticable  for  the  court  to  make  partition.     In- 
]^  t:fc.<5tion  and  receiver  are  but  ancillary.     The  appointment 
^^     :8k  receiver  is  a  high  power,  which  will  be  cautiously  ex- 
^^ciised. 

T.'he  proper  parties  are  not  before  the  court.  Sears'  exe- 
^^-■-  ti-ors  should  be  parties.  They  have  a  lien  on  Hoe's  press 
foxr  $245.75. 

"Ihe  defendant  haa  equal  right  to  possession  with  the  com- 
P*^^inant.  Where  parties  have  equal  right  to  possession, 
^  F>on  a  mere  application  for  partition,  the  court  will  not  take 
^t^^  property  from  the  possessiou  of  the  party  who  has  it. 

I  admit  right  to  have  partition  of  property,  when  either 

l*5irty  elects  to  do  so.     Partnership  need  continue  no  longer 

^H«n  party  elects.     So,  in  regard  to  all  things  held  by  ten- 

^^t8  in  common.     WiUon  v.  Meed^  3  Johns.  Jt.  175;  Nowlen 

V.  Cbtt,  6  HiU  461. 

Holmes  has  a  right  to  an  equal  undivided  half  of  every 
^Ucle  in  the  office.     He  has  a  right  to  possession. 

The  Court  is  not  asked  to  condemn  any  one,  but  simply  to  di- 
^^  It  will  reluctantly  stop  business  by  injunction,  or  by 
HT^i^tamt  of   a  receiver.     Spratt  v.  Ahearrhe,  1  Jozies 
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(Irish  Exch.)  50 ;    Tt/^n  v.  Fairdough,  2  Sim.  &  Stu.  144  - 
Bight  to  appointmeDt  of  receiver  doubted  in  last  case  a 
even  in  case  of  exclusion.     Milbank  v.  Revett^  2  Mer.  405  - 
No  excluaion,  or  pretence  of  exclusion,  in  this  case. 

Receiver  refused,  but  defendant  required  to  give  security— 
Street  v.  Anderion,  4  Bro.  Ch,  Cos.  414. 

If  there  were  threatened  waste,  it  would  be  proper  to  en- 
join.    Hole  V.  Thomas,  7  Vesey  589. 

The  Chancellor.  The  only  queation  now  before  the 
court,  is  the  complainant's  right  to  an  injunction  and  a  re- 
ceiver. The  equity  of  the  complainant's  bill,  and  his  righc 
to  the  enjoyment  of  his  share  of  the  property,  are  not  drawoi 
in  question. 

I.  It  is  objected,  that  there  are  other  encumbrances  or 
claims  upon  the  property,  and  that  the  necessary  parties  are 
not  before  the  court.  But  encumbrances  upon  the  property^ 
constitute  no  objection  to  a  partition.  As  regards  reaL 
estate,  it  is  not  necessary  that  the  encumbrancer  should  be  a- 
party  to  the  suit  for  partition.  His  rights  are  not  affected 
by  it.  And  in  case  of  a  division  or  sale  of  chattels,  the 
court  will  see  that  the  rights  of  mortgagees  are  protected. 
So  far  as  the  case  appears  by  the  bill,  Crowell  is  the  only 
other  party  having  a  claim  upon  the  property.  He  is  be- 
fore the  court.  The  affidavits  read  upon  the  hearing,  tend 
to  show  that  the  executors  of  Sears  have  also  a  claim  upon 
the  property  by  way  of  mortgage.  That  fact  can  not  bo 
established  by  affidavit  in  opposition  to  the  claim  of  the  bill, 
upon  a  preliminary  application  for  an  injunction.  If  by  the 
dijfendant's  answer,  or  otherwise  in  the  progress  of  the 
cause,  the  existence  of  the  encumbrance  shall  be  est.ablished, 
the  encumbrancer  may  be  made  a  party,  and  his  rights  pro- 
tected. As  the  case  now  stands,  the  fact  alleged  constitutes 
no  valid  objection  to  the  granting  of  an  injunction. 

II.  It  is  objected,  that  a  receiver  will  not  be  appointed  oa 
a  bill  filed  for  partition  by  one  tenant  in  common  against 
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another,  unless  a  case  of  exclusion  of  the  complainant  from 
the  enjoyment  of  the  premises  is  shown.  In  support  of  this 
principle,  counsel  relies  upon  the  cases  of  Spratt  v.  Akeame, 
1  Jones  {Irish  JExch.)  50 ;  Milbank  v.  Bevett,  2  Mer.  405. 

The  principle  established  by  the  cases  is,  that  the  court 
will  not  wrest  from  the  defendant  his  share  of  the  property, 
to  the  enjoyment  of  which  he  is  legally  entitled,  unless  it  be 
necessary  in  order  to  secure  to  the  complainant  the  enjoy- 
ment of  his  rights.     If,  therefore,  it  does  not  appear  that  the 
complainant  is  by  the  act  of  the  defendant,  excluded  from 
^to    enjoyment  of  his  share  of  the  property,  there  is  no 
ground  for  the  exercise  of  the  extraordinary  power  of  the 
<^m*t,  either  by  enjoining  the  defendant  in  the  use  of  the 
property,  or  by  putting  it  under  the  control  of  a  receiver. 
^<i  upon  the  same  principle  the  court  will  not,  from  the 
mere  fact  that  a  tenant  in  common  is  in  possession  of  the 
l^^ci,  subject  him  to  the  payment  of  rents.     In  other  words, 
*  tenant  in  common,  who  voluntarily  declines  to  enter  into 
P^^^jaession  of  the  premises  owned  in  common,  cannot  subject 
^"^  tenant  in  possession  to  the  payment  of  rent  against  his 
^'ill,  unless  it  appears  that  he  has  the  entire  or  exclusive  usd 
of    the  property.     The  soundness  of  the  principle  is  admit- 
ted, but  it  admits  of  no  application  to  the  facts  of  this  case. 
J^e  property  in  question  isihe  machinery  and  material  of  a 
printing  office,  of  which  the  defendant  has  the  exclusive  pos- 
session.   It  is  used  by  him  in  the  printing  of  a  daily  paper 
isftued  by  the  defendant.     The  complainant  is  not  a  partner. 
5e  has  no  interest  or  concern  in  the  establishment,  other 
^^an  as  the  owner  of  an  undivided  half  of  the  materials. 
^e  defendant  being  in  the  sole  possession,  use,  and  enjoy- 
"^^>it,  refuses  to  divide,  or  to  sell  it  and  give  the  complain- 
ant his  share.     The  facts  constitute  a  clear  case  of  the  use 
^^i  enjoyment  of  the  property  by  one  tenant,  to  the  entire 
exclusion  of  his  co-tenant. 

Hi.  It  is  objected,  that  the  defendant,  being  entitled  to  an 
€qual  undivided  half  of  the  property,  and  having  an  equal 
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right  with  the  complainant  to  its  use  and  enjoyment,  the 
court  will  not,  in  the  absence  of  a  wrong  committed  or  med- 
itated, deprive  him  of  the  use  and  enjoyment  of  his  own 
]-roperty.  That  one  tenant  in  common  has  as  good  right  to 
the  enjoyment  of  the  property  as  the  other,  and  that  no 
action  at  law  can  be  maintained  by  one  against  the  other  for 
the  recovery  of  the  property  while  the  joint  ownership  con- 
tinues. 

The  principle  upon  which  a  court  of  equity  acts,  I  think, 
is  this,  that  ii  will  not,  at  the  instance  of  one  tenant  in  com- 
raon,  deprive  the  other  tenant  of  the  use  and  enjoyment  of 
the  properly,  further  than  is  necessary  to  protect  the  just 
rights  of  the  complainant.  The  court  acts  upon  this  prin- 
ciple in  regard  to  partnership  property.  Upon  the  dissolu- 
tion of  the  partnership,  a  receiver  will  not  be  appointed,  nor 
one  of  the  partners  deprived  of  the  management  of  the  busi- 
ness, at  the  instance  of  the  co-partner,  unless  it  be  necessary 
to  protect  the  interest  of  the  complainant.  Cox  v.  Peters,  2 
Beas.  39. 

The  bill  in  this  case  seeks  a  division  of  the  property,  and 
an  account  of  the  rents  and  profits.  The  defendant  is  in  the 
lawful  possession  of  the  property,  using  it  in  a  legitimate 
way  in  the  prosecution  of  his  ordinary  business.  Why 
should  it  be  wrested  from  his  hands  and  placed  in  the  hands 
of  a  receiver  ?  It  must  deprive  him,  to  some  extent  at  least, 
of  the  control  and  management  of  his  business,  and  subject 
him  to  expense  without  any  corres[)onding  benefit  to  the 
complainant.  All  that  the  complainant  can  fairly  require,  is 
security  for  the  rent  of  the  property,  including  compensa- 
tion for  its  deterioration  or  destruction  by  use.  Upon  the 
facts  charged  in  the  bill,  this  is  clearly  necessary  for  the  pro- 
tection of  the  complainant's  rights.  And  it  ia  proper  to  re- 
quire it  when  the  appointment  of  a  receiver  is  denied.  Street 
v.  Anderton,  4  JSro.  Chan.  R,  414.  If  this  security  is  given, 
there  is  no  necessity  for  a  receiver. 
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So  far  as  it  is  sought  to  restrain  the  defendant  from  waste 
or  destruction  of  the  goods,  or  removing  them  out  of  the 
jurisdiction  of  the  court,  the  injunction  is  granted. 

It  will  be  ordered,  that  the  defendant,  Holmes,  within  ten 
days  from  the  service  of  a  copy  of  the  order,  give  bond,  with 
security,  to  the  complainant,  to  account  for  and  pay  over  the 
one  half  of  the  value  of  the  rents  and  profits  of  the  property, 
the  bond  to  be  approved  by  one  of  the  special  masters  of  the 
court;  and  on  failure  of  the  defendant  to  give  such  bond, 
then  that  an  injunction  issue  to  restrain  him  from  the  fur- 
ther use  of  the  property,  and  that  a  receiver  be  appointed. 


Executors  of  Evert  H.  Vanness  vs,  Isaac  Jacobus  and 

others. 

1.  It  is  only  where  there  is  a  reasonable  question  or  doubt,  that  a 
trustee  is  entitled  to  come  into  court  to  have  that  question  determined. 

2.  Where,  by  the  residuary  clause  of  his  will,  after  numerous  specific 
devises  of  portions  of  his  real  estate,  a  testator  directs  all  tlio  residue  of  his 
estate,  both  real  and  personal,  to  be  divided  into  equal  shares  or  parts, 
which  he  gives  and  bequeathes  to  his  children  and  grandchildren,  it  is 
fairly  to  be  inferred  that  the  testator  designed  that  the  entire  residue,  real 
as  well  as  personal,  should  be  sold,  and  the  proceeds  distributed  among  the 
reniduary  legatees. 

3.  A  direction  by  the  will,  to  divide  the  residue  of  the  testator's  lands  will 
not  be  constructed  technically  as  adevise^  where  the  testator  has  expressly 
directed  the  execators  to  sell  the  lands  not  devised. 


The  bill  in  this  cause  was  filed  to  settle  the  construction 
of  the  will  of  Evert  H.  Vanness,  deceased,  and  for  directions 
to  the  executors. 

Mr.  CI  JParker,  for  complainants. 


Mr.  C.  H.  Scharfff  for  defendant. 
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The  Chancellor.  The  compiainants  having  made 
of  certain  lands  of  which  their  testator  died  seized,  a  ques- 
tion is  raised  sis  to  their  power  under  the  will  to  sell  and 
convev  the  real  estate.  The  court  is  asked  to  settle  the 
true  construction  of  the  will,  and  to  give  direction  as  to  the 
course  to  be  pursued  by  the  executors. 

The  case  appears  so  clear,  that  had  not  the  power  of  the 
executors  to  make  the  sale  been  denied  by  counsel,  1 
should  have  regarded  the  application  to  the  court  as  un- 
necessarv  and  unwarranted.  It  is  only  where  there  is  a 
reasonable  question  or  doubt,  that  the  trustee  is  entitled  to 
come  to  the  court  to  have  that  question  determined.  Merlin 
V.  Blaf^raiw  25  Btav.  139. 

The  testator  by  his  will  gives  several  pecuniary  legacies, 
and  makes  numerous  specific  devises  of  portions  of  his  real 
estate. 

Bv  the  residuarv  clause,  he  directs  all  the  residue  of  his 
estate,  both  real  and  personal,  to  be  divided  into  eight  equal 
shares  or  parts,  which  he  gives  and  bequeathes  to  his  child- 
ren and  grandchildren.     From  the  language  of  the  residuary 
clause,  it  is  fairly  to  be  inferred  that  the  testator  designed 
that  the  entire  residue  of  his  re-tl  and  personal  estate  should 
be  sold  bv  his  executors,  reduced  to  a  common  fund,  divided 
into  equal  share*,  and  distributed  by  his  executors  as  legacies 
among  his  children  and  grandchildren.     The  whole  residue 
is  to  be  divided  into  equal  shares,  which  shares  he  gives  and 
bequeathes  to  the  legatees  named.     It  is  worthy  of  notice, 
that  throughout  the  will  the  phrase  "give  and  bequeathe'' 
is  uniformly  applied  to  a  bequest  of  personal  property,  and 
"  give  and  devise  "  to  a  disposition  of  real  estate.     The  tes- 
tator contemplated  the  conversion  of  the  entire  residue  into 
personalty,  and  a  distribution  of  it  by  his  executors  among 
the  residuary  legatees. 

But  if  this  1)0  not  a  necessary  implication,  and  if  any  doubt 
exist  ad  to  the  construction  of  the  will,  it  is  effectually  re- 
moved by  the  codicil,  which  is  aa  follows  :    ''  and  whereas  in 
said  will  no  authority  was  given  to  my  executors  to  sell 
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.ny  of  my  lands  and  real  estate,  but  the  same  is  ordered  to 
>e  divided,  now  it  is  my  will  that  my  executors  sell  and 
lisposo  of  all  my  lands  and  real  estate,  not  devised  in  said 
vill,  and  make  good  and  sufficient  deeds  for  the  same,  and 
livide  the  moneys  received  therefrom  into  eight  equal  parts 
>r  shares,  as  is  directed  in  the  eleventh  section  of  my  said 
vill."  It  is  objected  that  this  clause  confers  no  power  to 
jell  the  lands,  which  by  the  eleventh  or  residuary  clause  of 
ihe  will  are  ordered  to  be  divided,  because  the  order  to  divide 
>peratea  technically  as  a  devise,  and  the  beneficiaries  take 
is  devisees  under  the  will.  Inasmuch,  therefore,  as  the 
uodicil  confers  only  the  power  of  selling  lands  not  devised,  it 
is  inoperative  as  to  those  lands. 

But  this  construction  violates  the  most  familiar  and  funda- 
mental rules  of  interpretation. 

1.  It  renders  the  clause  totally  nugatory.  The  whole  of 
the  testator's  lands,- other  than  those  specifically  devised, 
were  covered  by  the  residuary  clause.  If  the  codicil  does 
not  apply  to  those  lands,  it  is  unmeaning. 

2.  It  regards  the  technical  meaning  of  the  terms,  in  total 
disregard  of  the  sense  in  which  the  testator  used  them.  It  is 
obvious  that  the  testator  distinguished  between  the  lands 
devised,  and  the  lands  ordered  to  be  divided.  The  latter, 
not  the  former,  he  ordered  to  be  sold.  The  codicil  is  in 
effect  a  declaration  by  the  testator  of  the  true  meaning  of 
the  residuary  clause  of  the  will.  He  intended  not  that  the 
lands  should  be  divided,  but  that  the  lands  should  be  sold 
and  the  proceeds  divided. 

Decree  accordingly. 
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(xEORGE  W.  Melick,  an  infant>  by  his  next  friend,  John 
C.  Felmly,  v8,  Peter  W.  Melick,  executor  of  Tunis 
Melick,  deceased. 

1.  Where  a  bill  is  defective  for  want  of  proper  parties,  the  appropriate 
remedy  is  a  demurrer,  or  an  objection  at  the  hearing  for  want  of  parties, 
and  not  a  petition  to  be  admitted  to  defend  the  suit. 

2.  The  residuary  legatee  is  not  a  necessary  party  to  a  bill  filed  by  % 
legatee  or  creditor  to  establish  a  claim  against  the  estate  of  a  testator ;  the 
executor  alone  is  to  be  made  defendant.  He  is  the  legal  representative  of 
the  rights  of  the  residuary  legatee,  and  it  is  his  duty  to  see  them  properly 
defended. 

3.  Where  a  bill  is  exhibited  against  an  executor,  involving  the  interests 
of  the  residuary  legatee,  and  the  executor  is  disqualified  by  his  situation 
from  representing  the  interests  and  protecting  the  rights  of  the  legatee,  b« 
will  be  admitted  to  defend  the  bill  in  person.  No  answer  or  decree  being 
sought  against  the  legatee,  the  bill  need  not  be  amended  to  make  him  for- 
mally a  defendant. 

4.  Complainant  allowed  ten  days  to  amend  his  bill,  by  making  the  resi- 
duary legatee  a  defendant,  if  he  so  elect ;  otherwise,  leave  given  to  the 
legatee,  within  thirty  days  thereafter,  to  appear  and  answer  the  bill  in  its 
]>re6ent  form. 


The  bill  is  filed  to  recover  a  donation  causa  mortis,  alleged 
to  have  been  made  by  the  defendant's  testator,  Tunis  Melick, 
to  the  complainant.     Susan  Trimmer,  a  daughter  of  the  tes- 
tator and  his  residuary  legatee,  by  her  petition,  asks  to  be. 
admitted  to  defend  the  suit. 

Mr,  B,  Vansyckd,  for  petitioner* 

Mr.  E.  T,  Green,  for  complainant,  contra. 

Cases  cited  by  petitioner's  counsel.  Pence  v,  Pence^  2 
Beas.  257 ;  1  Danidl's  Ch,  Pr.  301 ;  Wilkirmn  v.  Perrin, 
7  Monroe  217;  Pritchard  v.  Hicks,  1  Paige  270;  Story's 
Eq,  PI,  §  140;  Ibid,,  §  150. 
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Cases  cited  by  complainant's  counsel. 

As  to  who  are  proper  parties.     1  DanieWa  Ch,  Pr,  342 ; 

Story's  Eq.  PL,  §  231 ;    WiUiams  v.  PusaeU,  19  Pick.  162 ; 

Wych  V.  Meai,  3  P.   W.  310,  note  1;   Kerr  v.   Watts,  6 

WhecUort  550;    SneUgrove  v.  Baily,  3  -4^^.  214;    Ward  v. 

Turner y  2  Fe»«y,  «e7i.,  431 ;  Tate  v.  Hilbert,  4  JSro.  CA.  Gm. 

286;  Griffith  v.  Bateman,  Finch  334;  Calvert  on  Parties 

20, 21;  Mitford's  Eq.  PL  135;  ^non.,  1  Fernon  261;  iVeti?- 

larvd  V.  Champion^  1  Fe«ey,  «en.,  106 ;  Lawson  v.  Barker,  1 

Bra,  Ch.  Cos.  303 ;  2  Peters'  5.  CI  B.  370 ;   Wainwright  v. 

IFaterTTian,  1   Fwey  311;  Brown  v.  Dowthwaite,  1  Madd. 

Ch.  R.  242;  jHaZfe«  v.  HaOett,  2  Pa^e  15;   Wes^  v.  Ban- 

dallf  2  itf*a«m  181;  Lyon  v.  TaUmadge,  1  Johns.  Ch.  B. 

187 ;  Sedgwick  v.  Cleveland,  7  Pai^c  287 ;  Cromer  v.  Pinck- 

ney,  3  Pari.  CA.  P.  466. 

Residuary  legatee  cannot  be  made  a  party  on  petition.  3 
DanielCs  Ch.  Pr.  1663 ;  Carow  v.  Mowatt,  1  Edw,  Ch.  R. 
9 ;  Foster  v.  Deacon,  6  Madd.  Ch.  B.  59 ;  PaK  v.  TwriTmrd, 
/iid.  275 ;  WaMs  v.  Crawford,  11  Pa^e  470 ;  Pozcm  v.  PoZ- 
land,  1  Ptt^.  4"  Mylne  69 ;  Sedgwick  v.  Cleveland,  7  Patjre 
287 ;  Porter  v.  Qxr,  5  ifocW.  CA.  P.  80. 

The  Chancellor.  The  admitted  facts  of  the  case,  as  they 
appear  upon  the  face  of  the  bill  and  by  the  petition  are,  that 
the  complainant  is  an  infant  of  very  tender  years,  that  he 
is  a  son  of  the  defendant,  who  is  the  sole  executor  of  the  tes- 
tator's estate,  and  to  whom  the  donation  is  alleged  to  have 
been  made  for  the  benefit  of  the  complainant,  and  that  the 
petitioner  is  the  sole  residuary  legatee  under  the  will  of  the 
testator. 

The  bill  is  not  defective  for  want  of  proper  parties.  If  it 
were  so,  a  demurrer,  or  an  objection  at  the  hearing  for  want 
of  parties,  would  be  the  appropriate  remedy.  It  is  well  set- 
tled, that  upon  a  bill  filed  by  a  legatee  or  creditor  to  estab- 
lish a  claim  against  the  estate  of  a  testator,  the  executor 
alone  is  to  Ibe  made  a  defendant.  The  residuary  legatee  is 
not  a  necessary  party.    Mitford's  Eq.  PL,  by  Jeremy,  170- 

VoL.  n,  0 
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171;  1  DanielCs  Chan,  Frac.  301;  Story's  Eq,  PL,  §  140; 
Calvert  on  Parties  20. 

The  executor  is  the  person  constitute  by  hiw  to  repre- 
»sent  the  personal  property  of  the  testiitor,  and  to  answer  all 
(lemandd  upon  it.  He  is  the  regular  representative  of  all 
jiensoDs  interested  in  the  personal  assets,  who  are  bound  hv 
his  bona  fide  acts,  as  far  as  third  persons  are  concerne<l. 
Story  s  Eq.  PL,  §  Ul ;  MitfonVs  Eq.  PL  165. 

The  executor  is  the  legal  representative  of  the  rights  of 
the  residuary  legatees,  and  it  is  his  duty  to  see  them  pro- 
perly defended.     Pritchard  v.  Hicks,  1  Paige  273. 

The  petitioner  admits  that  the  residuary  legatee  is  not  a 
necessary  party  to  the  bill,  but  insists  that  under  the  special 
circumstances  of  the  case,  the  executor  is  not  qualified  to 
represent  her  interests.      It  is  evident  that  the  residuary 
Legatee  has  a  direct  interest  in  the  event  of  the  suit.     She 
is  in  fact,  the  only  party  beneficially  interested  in  the  sub- 
ject matter  of  the  controversy,  adversely  to  the  claim  of  the 
complainant.     The  complainant  is  an  infant  child  of  the 
executor,  and  is  under  hia  legal  control  and  guardianship. 
The  donation  is  charged  to  have  been  made  to  the  father 
for  the  benefit  of  his  infant  child.    The  bill  charges  that  the 
executor  does  not  deny  its  material  allegations.     The  legal 
l)resumption  is  that  the  suit  was  instituted  with  the  appro- 
bation of  the  father,  if  not,  as  the  petition  alleges,  by  his 
procurement.     It  is  fair  to  presume,  therefore,  that  he  will 
neither  disput-e  the  facts  upon  which  the  complainant's  claim 
rests,  nor  interpose  any  legal  objection  to  the  recx)very  of  hia 
claim.     He  does  not  stand  in  a  position  to  represent  the  in- 
terests and  protect  the  rights  of  the  residuary  legatee.     In 
point  of  fact  he  has  filed  no  answer  to  the  complainant's 
bill,  and  has  left  the  suit  entirely  undefended. 

It  is  obviously  proper,  under  such  circumstances,  that  the 
residuary  legatee  should  have  an  opportunity  of  defending 
her  rights.  She  is  ordinarily  not  a  necessary  party  to  the 
suit,  because  the  law  presumes  that  her  interests  will  be  rep- 
resented and  her  rights  protected  by  the  executor.     If  he  is 
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not  in  a  situation  to  represent  her  interests  fairly,  and  to 
make  a  fall  defence  to  the  extent  of  her  rights,  she  should 
not  be  compelled  to  rely  upon  his  aid.  A  trustee  will  not 
\^  permitted  to  represent  his  cestuis  que  trust  where  their 
interests  conflict. 

A  lunatic  ordinarily  sues  only  by  his  committee  or  guard- 
ian. But  if  the  guardian  hi\s  an  interest  adverse  to  that 
of  the  lunatic,  he  may  sue  by  the  attorney  general,  or  by 
next  friend  specially  ap]:K)inted  by  the  court.  Snell  v.  Ilyatj 
1  Dick.  H.  287 ;  Mitford-s  Eq,  FL,  by  Jeremy,  104 ;  Stoi-y's 
Eq.  PL,  §  64,  note  2. 

Though  the  executor  in  this  Ci\se  has  no  pecuniary  in- 
terest of  his  own  involved  in  the  litigation,  yet  it  is  obvious 
that  his  feelings  and  inclinations  as  afather,  and  probably  his 
sense  of  duty  as  an  executor,  may  loan  as  strongly  as  his 
own  personal  interests  would  do,  against  the  claim  of  the 
defendant. 

The  residuary  legatee  asks  that  she  may  be  admitted  in 
person  to  defend  the  rights  which,  in  ordinary  case««4,  the  law 
entrusts  to  the  care  of  the  executor,  on  the  ground  that  the 
executor  is  disqualified  by  his  situation  from  discharging  his 
duty  in  that  behalf.  She  is  clearly  entitled  to  that  privi- 
lege. It  would  be  a  reproach  to  the  administration  of  jus- 
tice, if  the  law  were  otherwise.  It  is  the  constant  practice 
in  courts  of  law,  to  permit  the  party  beneficially  intere^sted 
to  conduct  or  defend  a  suit  in  the  name  of  the  party  to  the 
record  who  has  the  legal  right,  and  to  prevent  all  interfer- 
ence by  the  latter  with  the  just  rights  of  the  former.  Welch 
V.  MandeviUCf  1  Wheaton  233 ;  Sloan  v.  Sommers,  2  Greeris 
K  510. 

In  arriving  at  this  conclusion,  I  lay  out  of  view  all  charges 
of  fraud  meditated  or  practiced  by  the  executor.  I  assume 
that  the  course  pursued  by  him  in  the  conduct  of  the  suit 
has  been  adopted  in  good  faith,  and  prompted  by  fair  and 
honest  motives.  It  is  enough  that  the  suit  is  undefended, 
that  the  petitioner  is  entitled  to  a  full  and  fair  defence,  and 
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that  the  executor  is  not  in  a  situation  to  conduct  that  de- 
fence, as  the  interests  of  the  petitioner  require. 

The  mode  in  which  the  legatee  is  admitted  to  defend  is 
not  material,  provided  the  rights  of  all  parties  are  properly 
guarded.  She  cannot,  with  propriety,  be  admitted  to  de- 
fend in  the  name  of  the  executor.  The  complainant  is  en- 
titled to  the  benefit  of  an  answer  from  the  executor,  and  to 
the  admission  of  all  the  facts  within  his  knowledge.  The 
executor  owes  a  duty,  moreover,  to  all  parties  interested  in 
the  personal  estate,  which  he  is  authorized  and  required  to 
discharge  in  consistency  with  his  own  views  of  right.  On 
the  other  hand,  the  petitioner,  as  has  been  said,  is  clearly 
not  a  necessary  party  to  the  bill.  No  discovery  is  sought 
from,  nor  is  any  decree  asked  or  needed  against  her.  The 
decree  against  the  executor,  will  be  as  conclusive  and  eflFect- 
ual  as  if  the  residuary  legatee  was  a  party.  If  the  com- 
plainant were  seeking  an  answer  from,  or  a  decree  against 
the  petitioner,  clearly  the  bill  must  be  amended  in  order  to 
make  the  party  formally  a  defendant.  Andrews  v.  Solomon, 
Peters  C,  C.  Rep,  356.  But  as  the  petitioner  simply  asks  to 
be  admitted  to  defend  the  suit  in  its  present  form,  the  end? 
of  justice  will  be  answered  by  admitting  her  to  appear  and 
make  defence,  without  an  amendment  of  the  bill. 

Unless  the  complainant  elect,  within  ten  days,  to  amend 
his  bill  by  making  the  residuary  legatee  a  defendant,  the 
legatee  will  be  permitted,  within  thirty  days  thereafter,  to 
appear  and  answer  the  bill  in  its  present  form,  or  make  such 
equitable  defence  to  the  action  as  she  may  be  advised. 
Order  accordingly. 
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Margaret  Youno  va,  Stephen  Young,  John  Wells,  and 

others. 

1.  An  agreement  by  the  copaplainant  with  the  mortgagor,  in  a  suit  for 
foreclosare.  his  claim  and  costs  having  been  paid  in  full,  that  the  suit  shall 
be  no  further  prosecuted,  binds  the  complainant  only. 

2.  A  defendant  who  has  been  allowed  to  proceed  with  the  suit  in  the 
complainant's  name,  under  Rule  XIV,  {  9,  may  enforce  the  payment  of  his 
demand  by  means  of  such  suit,  though  the  complainant's  debt  be  paid  in 
full  or  he  have  given  the  mortgagor  further  time. 

3.  Where  an  answer  is  filed,  to  which  there  is  neither  exception  nor  re- 
plication, the  cause  should  be  set  down  for  hearing  upon  bill  and  answer ; 
and  a  decree  pro  eonfuto  and  order  of  reference  cannot  be  taken  except  by 
consent  of  the  defendant.  But  where  the  cause  is  conducted  and  the  decree 
taken  at  the  instance  of  the  defendant  who  has  answered,  his  entering  the 
decree  is  a  waiver  of  his  rights  and  a  consent  to  the  decree. 

4.  Full  costs  will  not  be  allowed  a  mortgagee  upon  his  answer  spun  out 
by  long  recitals  from  the  bill  touching  other  encumbrances,  for  the  mere 
purpose  of  admissions. 

Mr.  Leport,  for  Stephen  Young,  in  support  of  the  motion. 

Mr.  E,  W.  Scudder,  for  Johq  Wells,  one  of  the  defendants, 
contra. 

The  Chancellor.  The  complainant  having  filed  a  fore- 
closure bill  and  made  other  encumbrancers  parties,  refused  to 
)»roceed  and  suffered  a  term  to  be  lost.  Thereupon  one  of  the 
•  l.^tendants  who  had  come  in  and  answered,  took  an  order 
u{K)n  the  complaipant  to  proceed ;  and  upon  her  failure  to  do 
i?o,  the  defendant  was  allowed  to  proceed  with  the  suit  in 
complainant's  qame,  pursuant  to  Rule  XIV,  §  9,  ( Ridesj  p.  35.) 

A  decree  pro  confeaso  having,  in  the  further  prosecution 
of  the  suit,  been  taken  against  the  mortgagor  and  another 
«lefendant  in  the  cause  who  had  not  answered,  the  mortgagor 
now  asks  that  the  decree  be  set  aside  and  the  complainant  s 
bill  dismissed. 

The  application  to  dismiss  the  bill  must  have  been  made, 

0  * 
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either  under  a  mistake  of  fact,  or  a  total  misapprehension 
of  the  rule  of  practice.  On  the  6th  of  October,  1863,  and 
before  the  time  for  answering  had  expired,  Wells,  one  of  the 
defendants,  filed  his  answer.  On  the  27ih  of  October,  1863, 
the  mortgagor  paid  the  complainant's  claim  and  costs  in  fall, 
and  received  from  her  solicitor  a  stipulation  that  the  suit 
should  be  no  further  prosecuted.  He  subsequently  oflFered 
to  pay  to  Wells,  the  defendant,  the  amount  of  his  mortgage 
debt,  but  refusing  to  pay  his  costs,  the  money  was  not  ac- 
cepted, and  the  defendant  was  thereafter  authori25ed  to  pro- 
ceed with  the  suit. 

It  seems  to  have  been  supposed  that  a  court  of  equity 
would  not  suffer  the  suit  to  be  proceeded  with  in  direct  vio- 
lation of  the  complainant's  agreement,  either  by  the  com- 
plainant, or  by  any  other  party  in  his  name.  This  is  true, 
so  far  as  relates  to  the  complainant's  own  demand.  But  the 
design  and  operation  of  the  rule  is  to  prevent  any  arrange- 
ment between  the  complainant  and  the  mortgagor,  operating 
to  delay  or  defeat  the  suit  to  the  prejudice  of  other  encumbran- 
cers, who  have  appeared  and  answered.  Prior  to  the  adop- 
tion of  the  rule,  if  the  progress  of  the  suit  was  delayed  or 
arrested  by  any  arrangement  between  the  complainant  and 
the  mortgagor,  the  only  remedy  of  the  other  encumbrancers 
who  were  made  defendants,  would  have  been  to  dismiss  the 
complainant's  bill,  and  institute  new  proceedings  in  their 
own  name.  To  avoid  this  inconvenience  and  delay,  when- 
ever a  complainant  from  any  cause  refuses  to  proceed,  the 
rule  authorizes  an  encumbrancer  who  has  answered,  to  pro- 
ceed with  the  cause  to  decree  and  execution  in  the  name  of 
the  complainant.  No  act  or  agreement  of  the  complainant 
can  interfere  with  the  exercise  of  this  right  by  the  defendant. 
The  complainant's  debt  may  be  paid  in  full,  or  he  may 
stipulate  to  give  further  time  to  the  mortgagor ;  and  the  de- 
fendant who  has  answered,  may  nevertheless  enforce  the 
payment  of  his  demand,  by  means  of  the  suit  instituted  by 
the  complainant. 

But  it  is  insisted,  that  if  the  defendant  was  authorised  to 
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proceed,  the  decree  pro  confesao  is  irregular,  because  no  rule 
to  show  cause,  or  other  notice  of  the  proceeding,  was  servfj^d 
upon  the  mortgagor.  The  rule,  without  prescribing  hem  the 
suit  shall  be  proceeded  in,  simply  authorizes  the  defendant,  to 
proceed  with  the  cause  to  decree  and  execution  in  the  com- 
plainant's name.  It  transfers  the  conduct  of  the  suit  to  the 
defendant,  substituting  him  in  the  place  of  the  complain^Jit 
for  that  purpose.  In  the  absence  of  any  express  provision 
to  the  contrary,  it  must  leave  him  subject  to  the  same  rules 
in  the  conduct  of  the  suit,  that  the  complainant  himself  would 
have  been,  if  he  had  proceeded  with  the  cause.  By  Rule 
XIV,  §  8  (Rules,  p  35),  the  complainant,  who  omits  to  take 
a  decree  jwo  confeaao  Before  the  expiration  of  the  term  next 
after  the  time  has  elapsed  when  he  is  entitled  to  it,  is  pro- 
hibited from  moving  such  decree  until  he  has  served  upon 
the  defendant  an  order  to  answer,  except  in  cases  where  the 
time  for  final  decree  in  the  same  cause  against  other  de- 
fendants shall  not  have  arrived.  This  case  falls. within  the 
exception.  The  time  for  final  decree  against  the  defendiant 
who  had  answered,  had  not  arrived.  The  complainant,  there- 
fore, by  the  terms  of  the  rule,  would  not  have  been  bound  to 
rule  the  defendant  to  answer  before  taking  a  decreCvpro 
confesBO.  The  decree  therefore  was  taken  in  strict  pursuance 
of  the  rule,  and  in  compliance  with  the  practice  of  the  court. 
It  might  seem  at  first  view,  where  a  complainant  refuses 
further  to  prosecute  his  claim,  that  the  fair  presumption  is 
that  the  claim  is  satisfied,  or  the  right  to  prosecute  waived, 
and  that  before  another  party  should  be  permitted  to  prose- 
cute the  suit,  the  defendant  should  have  an  opportunity  of 
showing  cause  against  it.  But  the  answer  is  that  a  payment 
of  the  complainant's  demand,  or  a  stipulation  by  him  not  to 
prosecute  the  suit,  is  no  objection  to  the  prosecution  of  the 
suit  by  another  encumbrancer  for  his  own  benefit.  If,  in  the 
iurther  progress  of  the  suit,  any  surprise  is  occasioned  or  in- 
justice done  to  the  mortgagor,  that  would  afford  distinct 
ground  for  relief.  But  there  is  here  no  complaint  of  sur- 
prise or  wrong.    The  only  objection  is  that  the  proceeding 
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was  irregular,  and  the  sole  inquiry  is  whether  the  decree 
was  entered  in  violation  of  the  rules  or  practice  of  the 
court. 

The  decree  is  apparently  open  to  another  objection,  viz. 
that  instead  of  proceeding  to  a  decree,  the  cause  should  have 
been  set  down  for  hearing  upon  the  answer.  When  an  an- 
swer is  filed  to  which  there  is  neither  exception  nor  replica- 
tion, the  cause  should  be  set  down  for  hearing  upon  bill  and 
answer,  and  a  decree  pro  eoyifesso  and  order  of  reference 
cannot  be  taken  except  by  consent  of  the  defendant.  Nix, 
Dig.  99,  §  28 ;    Wright  v.  McKean,  2  Beaa,  259. 

But  here  the  cause  is  conducted  and  the  decree  taken,  at 
the  instance  of  the  defendant  who  has  answered.  It  was 
his  right  to  have  the  cause  set  down  for  hearing.  He  may 
waive  that  right  and  consent  to  a  decree.  He  has  done  so 
by  causing  the  decree  to  be  entered.  A  written  consent  by 
the  defendant  who  has  answered  to  the  entry  of  the  decree 
is  sometimes  filed,  but  it  cannot  be  necessary  where  the  de- 
fendant himself  is  the  actor.  His  consent  is  a  necessary  in- 
ference. 

There  is  nothing  in  the  objections  urged  against  the  va- 
lidi-ty  or  regularity  of  the  decree.  The  motion  of  the  de- 
fendant must  therefore  be  denied,  and  the  rule  to  show  cause 
discharge^!. 

The  whole  controversy  has  grown  out  of  a  difference  be- 
tween the  solicitors  of  the  parties,  in  regard  to  the  right  of 
the  mortgagee  who  has  answered,  to  receive  costs.  The  en- 
tire mortgage  debt  has  been  paid  by  the  mortgagor  into  the 
hands  of  his  solicitor,  who  proffers  himself  ready  and  willing 
to  pay  as  soon  a.s  the  right  is  settled.  The  parties  have  al- 
ready been  subjected  to  unnecessary  expense,  and  it  is  pro- 
per that  such  direction  be  now  given,  as  shall  render  further 
controversy  unnecessary. 

There  is  a  decree  pro  confesso  m  favor  of  the  complainant 
upon  his  mortgage.  The  master,  by  the  order  of  reference, 
was  directed  to  ascertain  and  report  the  amount  due  upon 
that  mortgage.    He  has  not  done  so,  but  has  simply  reported 
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that  the  mortgage  was  not  produced  before  him.  That 
amounts  to  nothing  by  way  of  defence  to  the  claim.  The 
decree  establishes  the  complainant's  right  to  recover  upon 
the  mortgage.  Her  failure  to  proceed  with  the  suit  does 
not  extinguish  the  right,  or  deprive  her  of  the  lien  of  the 
encumbrance,  although  the  mortgage  was  not  produced  be- 
fore the  master.  The  evidence  before  the  master  clearly 
showed  that  the  amount  due  to  the  complainant  upon  her 
mortgage  had  been  fully  paid  and  satisfied  since  the  filing  of 
the  bill  of  complaint.  It  is  due  to  the  mortgagor  that  that 
fact  should  distinctly  appear  upon  the  record.  If  the  cause 
should  proceed  to  a  final  decree,  this  omission  in  the  report 
must  be  supplied. 

Before  proceeding  to  final  decree,  an  opportunity  should 
be  afforded  to  the  mortgagor  of  paying  the  debt  and  costs. 
Ten  days  from  the  date  of  this  order  will  be  allowed  for  that 
purpose,  before  the  cause  is  further  proceeded  with.  If  the 
debt  and  costs  are  paid,  the  clerk,  in  the  taxation  of  costs, 
will  allow  for  twelve  folios  only  in  the  defendant's  answer. 
It  is  unnecessary  and  improper  in  a  mortgagee,  while  set- 
ting up  his  own  mortgage,  to  spin  out  his  answer  by  long 
recitals  from  the  bill  touching  other  encumbrances,  for  the 
mere  purpose  of  admissions.  It  serves  no  purpose  but  to 
encumber  the  files  of  the  office  and  increase  costs. 


William  M.  Force  va.  Andrew  Dutcher  and  others. 

1.  Upon  the  completion  of  a  contract  for  the  sale  of  real  estate,  tlie 

vendor  is  deemed  in  equity,  a  trustee  for  the  purchaser  of  the  land  sold. 

2.  Where  a  party  has  contracted  for  the  purchase  of  real  estate,  and 
subsequently  consents  to  a  sale  thereof  by  the  agent  of  the  vendor,  upon 
the  assurance  that  he  shall  receive  a  specified  sum  therefor,  the  estate  of 
the  vendor  is  liable  in  equity  for  the  value  of  the  land  to  which  the  pur- 
chaser was  equitably  entitled. 

3.  Upon  the  final  hearing,  the  material  charges  of  the  bill  must  be  taken 
as  true. 
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Mr,  Vanattaf  for  complainant. 
Mr.  BecLsleyy  for  defendants. 

The  Chancellor.  The  bill  alleges,  that  on  the  11th  of 
October,  1856,  the  complainant  purchased  of  William  E. 
Hunt,  through  his  agent,  Andrew  Dutcher,  twenty-two 
acres  of  land  for  $7000,  and  that  he  paid  $1000  on  account 
of  the  purchase  money ;  the  deed  to  bo  ready  within  one  week. 

The  complainant  having  contracted  for  the  sale  of  eleven 
acres  of  the  tract  thus  purchased,  for  $5000,  consented,  at 
the  request  of  the  agent,  that  the  deed  should  be  made  di- 
rectly from  Hunt  to  the  purchaser,  on  condition  that  the 
$50(X)  should  be  applied  in  part  payment  of  the  $7000 
agreed  to  be  paid  by  the  complainant  for  the  entire  tract. 
The  deed  wjis  executed,  and  the  purchase  money  applied  ac- 
cordingly, leaving  $1000  due  from  the  complainant  to  Hunt 
for  the  purchase  of  the  twenty-two  acres. 

In  the  year  1859,  the  legal  title  to  eleven  acres  of  the 
land  agreed  to  be  conveyed  to  the  complainant  still  remaining 
in  Hunt,  Dutcher,  as  the  agent  of  Hunt,  agreed  to  sell  ami 
convey  to  a  third  party  a  tract  of  thirty  acres  and  seven- 
teen hundredths  of  land,  including  the  eleven  acres  agrecJ 
to  be  conveyed  to  the  complainant,  for  the  consideration  of 
$10,000.  The  complainant  consented  to  this  sale,  upon  tlie 
assurance  that  he  should  receive  for  the  eleven  acres  which 
he  had  previously  purchiiscd  from  Jlunt,  $400  per  acre.  h. 
pursuance  of  this  arrangement,  a  deed,  bearing  date  on  the 
20rii  of  April,  1859,  was  executed  by  Hunt  for  the  thirty 
and  seventeen  hundredtlis  acres,  for  the  consideration  of 
$10,000  paid  therefor.  The  bill  alleges  that  the  eleven 
acres  of  the  complainant  were  more  valuable  than  the  resi- 
due of  the  tract,  and  were  worth  at  least  $4400,  which  it 
Wfis  stipulated  the  complainant  should  receive. 

The  bill  claims  that  the<jomplainant  is  entitled  to  recover 
$3400,  with  interest;  $1000  being  first  applied  in  satisfac- 
tion of  the  purchase  money  agreed  to  be  paid  by  him  for  the 
twenty-two  acres. 
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To  this  bill  the  defendants  demur  for  want  of  equity.  The 
<lemurrer  is  attempted  to  be  sustained,  on  the  ground  that, 
\ipon  the  case  macie  by  the  bill,  Dutcher  was  the  agent  of 
the  complainant,  and  in  that  capacity  received  for  him  on 
the  sale  of  the  land  in  question,  a  definite  sum  of  money 
which  he  refuses  to  pay  over ;  that  the  complainant's  remedy 
is  an  action  of  indebitatus  assuvipait  for  money  had  and 
received. 

This,  as  it  appears  to  me,  is  not  an  accurate  statement  of 
the  case  made  by  the  bill.  The  legal  title  to  the  land  in 
question  was  in  Hunt,  not  in  the  complainant.  The  com- 
plainant consented  that  the  land  might  be  sold  and  conveyed 
by  Hunt  in  connection  with  other  lands,  upon  the  assuranee 
that  the  complainant  should  receive  for  the  portion  of  the 
land  to  which  he  was  equitably  entitled,  at  the  rate  of  $400 
per  acre.  The  land  was  conveyed  by  Hunt  as  his  own  pro- 
perty. The  purchase  money  was  payable  to  him.  The 
agent  alleges  that  it  still  remains  in  the  hands  of  his  execu- 
tors. It  is  diflBcult  to  perceive  upon  what  ground  the  agent 
can  be  liable  for  money  had  and  received,  whatever  his  lia- 
bility may  be  upon  this  contract. 

The  case  made  by  the  bill  is  briefly  this.    Hunt  Was  under 
contract  to  convey  to  the  complainant  eleven  acres  of  land. 
Instead  of  conveying  it  to  the  complainant,  Hunt  sold  and 
conveyed  the  land,  in  connection  with  other  land  of  his  own, 
to  a  third  party,  and  received  the  price,  either  by  himself 
or  by  his  agent.     The  complainant  assented  to  that  sale  and 
conveyance,  upon  the  assurance  that  he  should  receive  for 
bis  portion  of  the  land  sold  at  the  rate  of  $400  by  the  acre. 
The  land  has  been  sold  and  the  purchase  money  is  in  the 
hands,  either  of  the  agent  of  the  vendor,  or  of  the  executors 
of  his  estate.     The  agent  denies  that  he  has  the  money. 
The  executors  of  the  vendor  deny  that  they  have  it.     The 
complainant  seeks  to  discover  in  whose  hands  the  money  i8> 
and  a  decree  for  payment  against  the  party  holding  it.    Ad- 
mit that  the  vendor  had  no  knowledge  of  the  contract  made 
by  his  agent  with  the  complainant,  or  that  so  far  as  regards 
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that  transaction,  Butcher  was  not  acting  as  the  agent  of  the 
vendor ;  still  the  estate  of  the  vendor  would  be  liable,  in 
equity,  for  the  value  of  the  land  to  which  the  complainant 
was  equitably  entitled. 

Upon  the  completion  of  a  contract  for  the  sale  of  real  eft- 
tate,  the  vendor  is  deemed,  in  equity,  a  trustee  for  the  pixr- 
chaser  of  the  land  sold.     Crawford  v.  Bertholf,  Saxton  469  ; 
Iloagland  v.  LatourettCy  1  Green's  Ch,  R,  254 ;  2  SUyry*  ^ 
Eq.  Jur.j  §  1212;  1  Sugden  on  Vendora,  chap.  4,  sec.  1. 

Upon  this  heating,  the  material  charges  of  the  bill  mtxsai 
be  taken  as  true. 

The  demurrer  is  overruled. 
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^-  Before  issue  joined,  where  the  pleadings  on  file  have  not  been  sworn 
'  ^iQendmenta  to  the  bill  are  permitted  as  the  purposes  of  the  party  may 
'^'lire. 

^-  After  issue  joined  and  before  the  taking  of  testimony,  the  complain- 
, .  '  ^ill  be  permitted  to  withdraw  his  replication  and  amend  his  bill  as 
.     ^^e  may  require.     Bat  after  witnesses  have  been  examined,  the  time 

'  Allowing  amendments,  except  the  addition  of  defendants,  or  such  as  do 
Substantially  alter  the  case,  has  p'assed. 

.    *  After  the  taking  of  testimony,  if  there  be  an  imperfection  in  the 

^^  of  the  bill,  if  the  case  as  stated  is  insufficient  to  warrant  the  relief 

"   y«d  for  or  to  ground  a  complete  decree,  if  some  other  point  seems 

^^^■'try  to  be  made,  or  »ome  additional  discovery  is  found  requisite,  the 

^plainant  must  resort  to  a  supplemental  bill. 

^  If  the  bill  IB  defective  for  want  of  parties,  the  complainant  will  be 
^^itted  to  amend  by  adding  the  proper  parties.  So  leave  will  be  given 
.  ^^  bearing  to  amend,  when  a  matter  has  not  been  put  in  issue  by  the 

1^ "^ith lufficient  precision;  also,  to  amend  the  prayer  for  relief,  or  any 

^c«l  miftake  or  mis -statement. 

^'  Afttr  general  demurrer  for  want  of  equity,  amendments  are  granted 
^7  where  there  if  lome  defect  as  to  parties,  or  some  omission  or  mistake 
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of  a  fact  or  circumstADce  connected  with  the  sobstance  of  the  case,  bat 
not  forming  the  substance  itself. 

6.  Where,  upon  the  final  hearing,  or  even  after  appeal,  it  appear  cletrly 
from  the  evidence,  that  the  complainant  has  a  case  which  entitles  him  to 
relief,  but  which,  by  reason  of  some  defect  or  omission  in  the  charges  or 
allegations  of  the  bill,  is  not  brought  fairly  within  the  issue,  he  will  b« 
permitted  to  adapt  the  allegations  of  the  bill  to  the  case  as  proven.  Sacfa 
amendment  however  will  only  be  allowed  after  the  testimony  is  closed. 

7.  Where  the  proposed  amendments  would  change  the  issue,  or  introduce 
new  issues,  or  materially  vary  the  grounds  of  relief,  they  must  be  intro- 
duced by  supplemental  bill. 

8.  The  allowance  of  amendments  after  issue  joined,  is  a  matter  of  indal- 
gence  to  be  granted  in  the  discretion  of  the  court. 


This  case  came  before  the  court  upon  a  motion  to  amend 
the  bill  as  filed,  by  adapting  the  allegations  with  greater 
precision  to  the  facts  already  proved.  A  large  mass  of  testi- 
mony had  been  taken,  and  the  evidence  was  still  in  progress. 

Mr.  Gilchrist y  for  complainant,  in  support  of  the  motion. 

We  ask  to  amend  the  bill  without  prejudice  to  the  evi- 
dence already  taken.  Such  amendment  will  be  allowed. 
Cooper  V.  Bicardo,  2  Seaton  on  Decrees  1253 ;  Chainpneyi 
V.  BuchaUy  3  Drewry  5;   Story's  Eq,  PL,  §  891. 

Amendments  will  be  allowed  to  present  the  complainant's 
claim  with  more  precision  upon  facts  already  proved.  1 
Hoffman  s  Ch.  Pr.  *284,  304 ;  WUlis  v.  Evans,  2  Ball  ^  B. 
225;  1  Newland's  Ch.  Pr.  197;  HiU  v.  Beach,  1  Beas.  31, 
35,  41 ;  Danison  v.  Davison,  2  Beas.  252 ;  Andrews  v.  Fam- 
ham,  2  Stockt.  91 ;  Mavor  v.  Dry,  2  Sim.  <Sf  Stu.  113. 

Mr.  A.  0.  Zahriskie,  for  defendants,  contra. 

The  Chancellor.  The  cause  being  at  issue,  and  evi- 
dence having  been  taken  on  both  sides,  the  complainant 
moved  to  amend  his  bill  without  prejudice  to  the  evidence 
already  taken. 

The  question  presented  is  whether  the  amendments  pro- 
{ibsed  are  proper  to  be  made  at  this  stage  of  the  proceedings. 
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Before  the  pleadings  are  brought  to  a  termination,  that  is 
before  the  issue  is  finally  made  up  between  the  parties, 
amendments,  where  the  pleadings  on  file  have  not  been 
sworn  to,  are  permitted  with  the  utmost  liberality,  as  the 
purposes  of  the  party  may  require.  The  complainant  may 
vary  his  case  by  amendment  in  any  way  he  pleases,  how- 
ever inconsistent  with  or  repugnant  to  the  original  bill.  A 
bill  to  set  aside  a  deed  has  been  permitted  by  amendment  to 
be  made  a  bill  to  establish  the  deed.  A  bill  to  invalidate 
the  encumbrance  of  a  mortgage  has  been  converted  into  a 
bill  to  redeem  the  mortgage.  Mitforda  PL  {by  Jeremy) 
324 ;  Mavor  v.  Dry^  2  Sim,  4"  'S'^^.  113 ;  Buckley  v.  Corse, 
Saxton  510;  1  Hoffmaria  Ch,  Pr,  304. 

At  this  stage  of  the  proceedings,  it  was  remarked  by  the 
Chancellor,  in  Buckley  v.  Corse,  it  is  diflBcult  to  draw  a  line 
beyond  which  the  complainant  may  not  pass  in  changing  his 
case.     And  it  seems  absolutely  essential  to  the  ends  of  jus- 
tice that  this  extreme  degree  of  indulgence  should  be  al- 
lowed, for  from  the  character  of  the  proceedings,  the  merits 
of  the  complainant's  case  are  not  unfrequently  disclosed  by 
the  answer. 

And  even  after  issue  joined,  and  before  the  taking  of  tes- 
timony, the  complainant  will  be  permitted  to  withdraw  his 
replication  and  amend  his  bill,  as  his  case  may  require. 
Champneys  v.  Buchan,  3  Drewry  5 ;  1  Hoffman  a  Ch,  Pr.  286. 
But  after  witnesses  have  been  examined,  the  time  for  al- 
lowing amendments,  except  the  addition  of  defendants  or 
such  as  do  not  substantially  alter  the  case,  has  gone  by. 
Ortsky's  Eq.  Ev,  23 ;  Mitford's  PI,  {by  Jeremy)  325,  55 ;  1 
Hoffman's  Ch.  Pr.  284,  393 ;  Shephard  v.  MerrU,  3  Johns. 
^'^.  £,  423 ;    Thorn  v.  Germand,  4  Johns.  Ch,  R,  363 ; 
Goodvjin  V.  Goodwin,  3  Atk,  370 ;  Stafford  v.  Howlett,  1 
-Paiye  200. 

from  this  time,  if  there  be  an  imperfection  in  the  frame 
^»  the  bill,  if  the  case  as  stated  is  insufficient  to  warrant 
we  relief  sought  for  or  to  ground  a  complete  decree,  if  some 
otW  point  appears  necessary  to  be  made,  or  some  addi- 
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tional  discovery  is  found  requisite,  the  complainant  must  re- 
sort to  a  supplemental  bill.  The  time  for  amendment  has 
passed.  Mitfords  PL  (by  Jeremy)  55,  326 ;  Story's  Eq,  Pt, 
S  888,  891 ;  1  HoffinauB  CL  Pr.  393 ;  Sfiephard  v.  Merril, 
3  John.  CL  423. 

This  is  not  a  mere  arbitrary  rule,  but  rests  upon  clear  and 
familiar  principle,  and  is  a  valuable  safeguatd  of  the  rights 
of  parties.  The  evidence  must  be  confined  to  the  issue. 
The  allegations  and  proofs  must  correspond.  To  prove  a 
charge  not  made  by  the  bill,  and  to  make  a  charge  not  sus- 
tained by  proof,  are  alike  inoperative  to  sustain  a  decree. 
In  one  case  there  is  no  evidence ;  in  the  other  it  is  rejected 
as  impertinent.  The  complainant  fails  alike  in  both  casea 
for  want  of  proof. 

As  already  stated,  it  is  a  recognized  exception  to  the  gen- 
eral rule,  that  if  the  bill  is  defective  for  want  of  parties,  the 
complainant  will  be  permitted  to  amend  by  adding  the 
proper  parties.  So  when  a  matter  has  not  been  put  in  issue 
by  the  bill  with  sufficient  precision,  the  court,  upon  the  hear- 
ing, has  given  leave  to  amend.  So  the  complainant  will  be 
permitted,  upon  the  heai*ing,  to  amend  his  prayer  for  relief, 
or  any  clerical  mistake  or  mis-statement.  But  neither  of 
these  amendments  vary  the  issue  between  the  parties,  nor 
as  a  general  rule  do  they  at  all  affect  the  relevancy  of  the 
evidence  offered. 

But  except  in  the  case  of  infants,  who  are  permitted  to 
amend  without  restriction,  the  general  principle  is  clear,  that 
amendments  are  not  permitted  which  will  vary  the  issue  be- 
tween the  parties,  or  substantially  vary  the  charges  of  the 
bill. 

Even  after  general  demurrer  for  want  of  equity,  amend- 
ments are  granted  only  where  there  is  some  defect  as  to  par- 
ties, or  some  omission  or  mistake  of  a  fact  or  circumstance 
connected  with  the  substance  of  the  case,  but  not  forming 
the  substance  itself.  Lyon  v.  Tallmadge,  1  Johns.  Ch,  H.  184. 

There  is  a  class  of  cases  in  which,  by  recent  practice,  more 
liberality  of  amendment  has  been  allowed.     Thus,  where 
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upon  the  final  hearing,  or  even  after  appeal,  it  appears 
clearly  from  the  evidence,  that  the  complainant  has  a  case 
which  entitles  him  to  relief,  but  which,  by  reason  of  some 
defect  or  omission  in  the  charges  or  allegations  of  the  bill, 
is  not  brought  fairly  within  the  issue,  he  will  be  permitted 
to  adapt  the  allegations  of  the  bill  to  the  case  as  proven. 
It  is  within  this  class  of  cases  that  the  complainant  seeks  to 
bring  the  present  application.  I  find  no  case  of  such  order 
being  made  before  the  testimony  is  closed.  There  is  a  very 
decided  objection  to  permitting  a  complainant  to  vary  his 
allegation  and  mould  the  issue  according  to  the  real  or  sup- 
posed exigency  of  the  case,  while  the  testimony  is  being 
taken.     The  cases  cited  do  not  support  this  application. 

In  Champnei/8  v.  Buchan,  3  Drewiy  5,  the  replication 
was  permitted  to  be  withdrawn,  and  the  amendment  made 
before  any  testimony  had  been  taken.  It  was  a  case  of 
erroneous  allegations  which  did  not  however  change  the 
issue. 

In  Bierdermann  v.  Seymour,  1  Beas,  594,  the  bill  was 
filed  to  carry  a  will  into  e^^ecution.     Upon  the  hearing,  it 
appeared  that  there  was  a  defect  of  parties,  and  that  the 
l)ill  did  not  contain  such  charges  and  allegations  as  were 
necessary  to  enable  the  court  to  carry  the  will  into  execu- 
tion.   Leave  was  given  to  put  the  bill  in   proper  shape, 
either  by  amending,  or  filing  a  supplemental  bill. 

In  WaUs  V.  Eyde,  2  PhiU,  406,  Vice-Chancellor  Knight 
Bnice,  at  ihe  hearing,  being  of  opinion  that  the  facts  in 
evidence  would  have  made  a  more  favorable  case  for  the 
plaintiff  than  that  made  by  the  bill,  and  one  which,  if  un- 
answered, would  entitle  the  plaintiff  to  the  relief  actually 
P'^yed,  permitted  the  plaintiff  to  amend  the  bill  accordingly, 
^^  not  to  extend  or  vary  the  prayer  or  require  any  answer 
wthe  amendment.  This,  I  think,  was  in  accordance  with 
^®  settled  practice  of  this  court.  But  Lord  Chancellor 
^ttenham  reversed  the  decision  of  the  Vice-Chancellor,  re- 
PWing  the  order  as  a  departure  from  the  settled  practice 
^f  the  doiurt  and  a  dangerous  innovation. 
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In  HUl  V.  FUkin,  2  P.  W.  13,  the  amendment  waa  or- 
dered by  Lord  Macclesfield,  at  the  hearing,  to  adapt  the 
statements  of  the  bill  to  the  truth  of  the  case.  The  char- 
acter of  the  amendments  do  not  clearly  appear  by  the  re- 
port. A  motive  for  the  indulgence  may  perhaps  be  found 
in  the  fact  stated  by  the  Chancellor,  that  both  parties  pre- 
tended great  poverty. 

The  case  mainly  relied  on  in  support  of  the  application,  is 
that  of  Darrdey  v.  London,  Chatham,  and  Dover  RaUwaxf 
Company,  before  the  Lords  Justices,  on  appeal,  9  Jurist  (S- 
S.)  452.  I  have  not  seen  the  original  report,  and  rely  upon 
the  accuracy  of  a  manuscript  note  furnished  by  counsel. 
The  company  agreed  to  construct  on  the  complainant's  es- 
tate such  crossings,  and  of  such  kind,  as  should  be  directed 
by  an  engineer.  The  engineer  made  his  award.  The  com- 
pany  objected  that  the  award  was  not  made  in  time.  Bill 
was  filed  for  specific  performance  of  agreement  and  award. 
Upon  final  hearing  on  pleadings  and  proofs,  the  Vice-Chan- 
cellor  decided  that  there  was  a  waiver  of  the  time,  that  the 
award  was  valid,  and  decreed  specific  performance.  The 
company  appealed.  The  lords  justices  held  that  there  was 
no  waiver  as  to  time,  that  the  award  was  invalid,  and  that 
no  relief  could  be  had  on  the  record  as  it  then  stood.  The 
question  wiis,  whether  the  bill  should  be  dismissed,  or  the 
plaintiff  have  leave  to  amend  so  as  to  give  relief  upon  the 
agreement,  irrespective  of  the  award.  Leave  to  amend  was 
granted.  It  is  not  improbable  that  the  decision  rests  upon 
some  recent  statute  respecting  amendments.  The  language 
of  Lord  Justice  Turner  is  very  broad.  He  says,  speaking 
generally,  I  should  say  that  leave  should  be  given  to  amend 
where  the  matters  proposed  to  be  introduced  are  connected 
with  the  matters  in  issue,  but  refused  where  they  are  not. 
This  grants  a  latitude  of  amendment  quite  as  broad  as  would 
be  allowed  to  a  party  before  issue  joined.  It  would  enable 
the  complainant  to  make  a  case  not  only  inconsistent  with, 
but  directly  repugnant  to  the  case  made  by  the  original  bill. 
This  is  in  direct  conflict  with  the  opinions  of  Lord  Hardwicke 
and  Chancellor  Kent  in  the  cases  already  cited. 
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The  case  itself  may  possibly  be  reconciled  with  other 
opinioDS,  inasmuch  as  it  was  merely  permitting  the  com- 
plainant to  adapt  his  bill  to  the  truth  and  fact  of  the  case,  an 
it  appeared  upon  the  evidence.  But  the  decision  has  no  ap- 
plicability to  a  case  where  the  testimony  is  not  closed  and 
the  evidence  still  in  progress.  It  will  not  be  pretended  that 
during  the  taking  of  the  testimony,  the  substance  of  the 
issue  can  be  changed.  It  does  not  support  the  present  ap- 
plication. 

From  an  examination  of  the  amendments  proposed,  and 
of  the  original  bill,  it  appears  to  me  that  they  do  not  change 
the  issue  between  the  parties,  nor  materially  alter  the 
grounds  upon  which  the  complainant  rests  his  case  in  his  bill 
as  filed.  If  this  be  so,  there  is  no  real  necessity  for  the 
amendments.  But  if  I  am  mistaken  in  this  view,  if  in 
point  of  fact  the  proposed  amendments  do  change  the 
issue,  or  introduce  new  issues,  or  materially  vary  the 
grounds  of  relief,  the  proposed  amendments  should  be  in- 
troduced, according  to  the  practice  of  the  court,  by  supple- 
mental bill. 

The  character  of  the  bill  is  peculiarly  complicated.  The 
amount  involved  is  very  large;  the  sum  claimed  being 
nearly  $400,000.  It  is  alleged  by  counsel  that  the  amount 
depending  on  one  of  these  amendments  exceeds  $100,000. 
Numerous  witnesses  have  been  examined.  A  large  mass  of 
testimony  has  been  taken.  The  complainant  himself  has 
been  for  several  days  upon  the  witness  stand,  and  his  cross- 
examination  has  not  yet  been  commenced.  To  introduce 
material  changes  into  the  frame  of  the  bill,  to  vary  the  is- 
sues, to  shift  the  grounds  of  controversy,  at  this  stage  of 
the  cause,  must  be  fraught  with  danger  and  embarrassment 
in  the  conduct  of  the  suit. 

The  allowance  of  the  amendments  is  a  matter  of  indul- 
gence to  be  granted  at  the  discretion  of  the  court.  Bierder- 
vvmn  V.  Seymour,  1  Beav,  597 ;  1  Eden  on  Inj,  148-2, 
7Wfe;   WatU  v.  Hyde,  2  Fhiil.  410. 

There  is  no  purpoae  to  deprive  the  complainant  of  an  op- 
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portunity  of  bringing  his  case  fully  before  the  court  in  the 
mode  most  favorable  to  his  interest,  so  far  as  it  can  be  done 
consistently  with  the  ends  of  justice  and  the  rights  of  thede* 
fendant. 

If,  in  the  opinion  of  his  counsel,  the  amendments  are  essen- 
tial to  the  full  presentment  of  the  complainant's  claim,  they 
may  be  effected  according  to  the  well  settled  practice  of  the 
court,  by  supplemental  bill. 

The  question  of  costs  is  reserved. 


Joseph  N.  Tuttle,  trustee,  vs,  Cathaeine  Howell  and 

others. 

A  testator  gave  the  residae  of  his  estate,  real  and  personal,  in  tmit  to 
receive  the  rents  and  income,  and  to  pay  over  the  net  interest  and  income 
'*  in  three  and  one-eighth  parts,  to  wit.  one- third  part  to  my  daughter  C.  H., 
one-third  part  to  my  daughter  S.  B.,  and  one-third  and  one-eighth  parts  to 
my  daughter  M.  B." 

Held — that  M.  D.  takes  one-eighth  of  the  estate,  and  not  one*  eighth  of  a 
$hare,  more  than  the  other  legatees;  the  remainder  to  be  equally  divided 
between  the  three. 


Mr.  Q.  F.  Tuttle,  for  trustee. 

Mr,  A.  Doddj  for  Catharine  Howell  and  Sally  Brogaw, 
two  of  the  defendants. 

Mr,  C,  Parker,  for  Maria  Duncan,  the  remaining  defendant. 

The  Chahcellob.  The  bill  is  filed  to  settle  the  construc- 
tion of  the  will  of  David  Doremus,  in  order  to  ascertain  the 
shares  of  the  estate  to  which  the  legatees  are  respectively 
entitled,  and  to  guide  the  trustee  in  the  discbarge  of  his 
duty. 

By  his  will,  the  testator  gave  the  residue  of  his  estate,  real 
and  personal,  in  trust  to  receive  the  rents  and  income  thereof, 
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and  to  pay  over  the  net  interest  and  income  ''  in  three  and 
one-eighth  parts,  to  wit.  one- third  part  to  my  daughter 
Catharine  Howell,  one  third  part  to  my  daughter  Sally 
Brogaw,  and  one  third  and  one-eighth  parts  to  my  daughter 
Maria  Duncan."  The  point  in  controversy  is  whether  Maria 
Duncan  takes  one-eighth  of  the  estate,  or  only  one-eighth  of 
a  share,  more  than  the  other  legatees.  The  language  will 
not  admit  of  a  literal  interpretation,  and  will  bear,  without 
doing  violence  to  the  phraseology  employed,  either  of  the 
constructions  contended  for.  Taken  however  in  connection 
with  other  clauses  of  the  will,  the  intention  of  the  testator  is 
sufficiently  clear. 

If  the  testator  had  intended  that  his  daughter  Maria 
should  have  taken  only  one-eighth  of  a  share  more  than  her 
sisters,  the  idea  would  have  been  naturally  and  simply  ex- 
pressed by  directing  that  the  money  should  be  paid  to  his 
three  daughters  in  such  proportions  that  the  share  of  Maria 
should  be  one-eighth  larger  than  the  share  of  either  of  her 
sisters,  or  that  her  portion  should  be  a  share  and  an  eighth 
of  a  share.  But  the  testator  employs  no  such  phraseology. 
His  direction  is  to  pay  over  the  money  "  in  three  and  one- 
eighth  parts."  In  other  words,  in  three  parts  and  one-eighth 
part ;  or  in  four  parts,  one  of  which  shall  be  one-eighth  of 
the  estate,  and  the  other  three  parts  shall  be  equal  to  each 
other.  For  he  adds,  "  to  wit.  one  third  part  to  my  daughter 
Catharine  Howell,  one  third  part  to  my  daughter  Sally 
Brogaw,  and  one  third  and  one-eighth  parts  to  my  daughter 
Uaria  Duncan.*'  Now  he  cannot  mean  one  third  part  of  the 
entire  estate,  for  that  would  be  palpably  absurd.  He  must 
mean  one  third  part  of  the  residue^  or  one  of  the  three  equal 
parts  into  which  the  fund  is  to  be  divided  after  deducting 
the  one-eighth.  The  change  of  phraseology  in  the  two 
clauses  is  worthy  of  notice.  He  does  not,  and  could  not 
speak  of  dividing  his  estate  into  three  thirds  and  one-eighth. 
He  directs  it  to  be  divided  into  three  parts,  and  one-eighth 
part,  and  then  directs  one  of  the  thirds^  or  one  of  the  three 
^ual  pans,  and  the  one-eighth  to  be  paid  to  Maria  Duncan. 
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This  view  of  the  testators  meaning  is  confirmed  by  the 
language  eubsequentlv  used  in  reference  to  the  division  of 
the  principal  of  the  fund.     He  directs  that  the  "principal 
jiliall  be  calculated  upon  the  »\me  basis  as  the  interest  is 
herein  calculated,  that  is  one  third  to  each  of  my  daughters, 
except  my  daughter  Maria  Duncan,  whose  share  shall  be 
one  third  and  one-eighth  of  principal  as  well  as  interest." 
Maria's  share  is  to  be,  not  one  third  and  one-eighth  of  a 
third,  but  the  third  and  one-eighth  of  principal  as  well  as 
interest.    The  very  ingenious  argument  of  the  defendant's 
counsel,  in  regard  to  the  first  clause  of  the  will,  rests  upon  the 
principle  that  the  fractional  number  always  represents  the 
fraction  of  a  unit,  or  of  one  integral  number,  and  that  the 
arithmetical  formula,  3J  parts,  technically  and  necessarily 
means  three  parts  and  the  J  of  one  part.     Conceding  the 
force  of  the  argument,  it  has  no  application  to  the  clause 
now  under  consideration.     For  admitting  that  3|    dollars 
does  mean  three  dollars  and  the  |  of  one  dollar,  it  will  not 
be  contended  that  i  and  |  of  a  dollar  mean  i  and  the  ^  of 
one  third  of  a  dollar.    Both  the  numbers  used  are  fractional, 
and  they  indicate  fractions  or  parts  of  the  principal  and  of 
the  interest  of  the  estate.     The  bequest  is  of  one  third  and 
of  one-eighth  of  the  principal  as  well  as  of  the  interest  of 
the  estate ;  that  is,  as  above  stated,  one-eighth  of  the  entire 
fund  and  one  third,  or  one  of  the  three  equal  parts  into  which 
the  fund  is  ordered  to  be  divided  after  deducting  the  one- 
eighth. 

The  testator  further  directs  as  follows :  "  And  upon  no 
construction  of  this  clause  in  my  will  shall  the  children  of  one 
deceased  daughter  have  more  than  the  children  of  another, 
except  the  children  of  my  daughter  Maria  Duncan,  who  shall 
take  the  otiC'eighth  more,  in  manner  aforesaid,*'  The  direc- 
tion is  not  simply  that  the  children  of  Maria  Duncan  shall 
take  one-eighth  more  than  the  children  of  the  other  sisters, 
which  would  have  been  obviously  proper  if  that  was  the  in- 
tention, but  the  direction  is  that  they  shall  take  the  one- 
.^ghth  more  in  manner  aforesaid  ;  thus  directly  referring  to 
**ie  plan  of  division  previously  indicated. 
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From  these  various  provisions  of  the  will  it  is  apparent, 
that  in  directing  that  the  fund  should  be  divided  into  three 
and  one-eighth  parts,  the  testator  intended  that  the  fund 
should  be  divided  into  four  fractional  parts  of  which  the  entire 
fund  should  be  the  integer  or  unit,  and  that  each  of  the  parts 
should  be  a  fraction  of  that  unit,  and  not  the  fraction  of  a 
fraction.  One  of  these  fractions  is  declared  to  be  one-eighth. 
The  others  are  to  be  ascertained  by  dividing  the  residue 
into  three  equal  parts.  The  result  formally  expressed  will 
be,  that  the  estate  must  be  divided  into  twenty-fourths. 
That  the  one-eighth  will  be  represented  by  ^^'s,  and  the 
other  three  parts  by  j^'s  each,  and  that  consequently  the 
shares  of  Catharine  Howell  and  Sally  Brogaw  will  be  j'^j's 
each,  and  the  share  of  Maria  Duncan  l^  's. 

It  is  urged  as  an  argument  against  this  construction,  that 
a  testator  will  not  be  presumed  to  have  intended  to  make 
any  greater  difference  between  his  children  in  the  distribu- 
tion of  his  property,  than  his  language  clearly  and  necessarily 
indicates.  That  the  law  gives  the  estiite  to  the  children 
equally,  and  that  such  equality  will  not  be  disturbed,  ex- 
cept such  intent  is  clearly  expressed  or  necessarily  implied, 
and  this  in  analogy  to  the  familiar  maxim  that  the  heir-at- 
law  can  only  be  disinherited  by  express  devise  or  necessary 
implication.  The  anology  relied  upon  is  sufficiently  obvious 
where  it  is  doubtful  whether  the  testator  has  bequeathed  a 
portion  of  his  personal  estate,  or  has  died  intestate  in  regard 
to  it.  The  title  of  the  heir-at-law  will  not  be  divested,  ex- 
cept the  intent  be  clear. 

But  it  is  perfectly  clear  in  this  case  that  the  testator  did 
not  intend  to  die  intestate  as  to  any  portion  of  his  estate. 
Neither  of  his  children  can  take  anything  by  operation  of 
law,  as  next  of  kin.  They  must  take  by  gift  from  the  tes- 
tator, unless  the  bequest  fail  from  uncertainty.  It  is  equally 
clear  that  the  testator  intended  that  the  shares  of  his  child- 
ren shoald  be  unequal.  The  degree  of  inequality  is  the  only 
point  of  inquiry.  It  is  a  pure  question  of  construction  and 
cannot  be  materially  affected  by  the  operation  of  the  prin- 
ciple contended  for.    The  utmost  that  can  be  claimed  tot  t&i^ 
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principle  is  that  it  should  be  resorted  to  where  every  other 
rule  of  construction  fails.  In  the  present  case  there  is  no 
room  for  its  application. 


William  P.  Brewer  vs.  Samuel  K.  Wilson. 

1.  Equity  will  not  decree  the  specific  performance  of  a  contract,  if  it 
reasonably  doubtful  whether  the  contract  was  finally  concladed.    Thep^ 
ties  will  be  left  to  their  remedy  at  law. 

2.  Specific  performance  will  not  be  decreed  on  the  ground  of  partp^ 
formance  of  the  contract,  unless  the  part  performance  has  been  sach 
clearly  to  take  the  case  out  of  the  operation  of  the  statute  of  frauds. 


Mr.  E.  T.  Greeiij  for  complainant. 

Mr.  E.  M.  Shreve,  for  defendant. 

Cases  cited  by  complainant's  counsel.  Nix.  Dig.  330,  §9, 
§  14 ;  1  Sugden  on  Vendors  160,  ch.  3,  sec.  7 ;  2  Parsons  on 
Con.  284;  Whitbread  v.  Brockhurst,  1  Bro.  Ch.  i?.  417; 
Hamilton  v.  Jones,  3  Gill.  (^  Johns.  127 ;  Heth's  Exr  v. 
Wooldridges  Exr,  6  Randolph  607 ;  McKec  v.  PhiUips,  9 
Watts  85;  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  B. 
274 ;  Frame  v.  Daivsony  14  Vesey  386 ;  King  v.  Ham^ilton, 
4  Peters  S.  C.B.311;  4  Xerit's  Com.  451 ;  Earl  of  Ayles- 
ford's  case,  2  Strange  783 ;  Meeker  v.  Meeker ,  16  Conn.  408; 
1  Story  s  Eq.  Jur.,  §  742 ;  Butclier  v.  Stapely,  1  Vernon  363 ; 
Pyke  V  Williams,  2  Vernon  455 ;  Lacon  v.  Mertins,  3  Ath 
1 ;  MorphM  v.  Jones,  1  Swanst.  172 ;  Clerk  v.  Wright,  1  A(k. 
13 ;  McLeish  v.  Tate,  Cowp.  781 ;  Alsopp  v.  Patten,  1  Ver- 
non 472 ;  Oweyi  v.  Davis,  1  Vesa/,  sen.,  82 ;  Attorney-general 
V.  i)ay,  /6ic?.  221 ;  Potter  v.  Po«cr,  Ibid.  441 ;  1 5tory'«  Eq. 
Jur.,  §  763 ;  Newland  on  Con.  183 ;  Eaton  v.  WhitaJcer,  18 
Cb/in.  222 ;  TYfton  v.  TiZ^on,  9  JST.  H.  386 ;  Imory  v.  Tw, 
3  jBarft.  Ch.  R.  407. 
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Cases  cited  by  defendant's  counsel.  Smith  v.  Mc  Veigh, 
3  Stockt.  239 ;  1  Story's  JSq.  Jut.,  §  742,  §  769 ;  Lokerson  v. 
StiUwdl,  2  Beas.  359 ;  Fry  on  Sp.  Ferf.,  §  397,  §  418 ;  Fhti- 
Upf  V.  Tiwmpsoa,  1  Johns,  Ch,  R.  131 ;  AUen/s  eatatey  1 
Watts  4-  Serg.  383 ;  Fugh  v.  Good,  3  Watts  ^  Serg.  56 ; 
Fry  on  Sp.  Ferf.,  §  387,  noU  27 ;  Gilbert  v.  tfie  Trustees,  1 
Beas.  180,  204 ;  Stoutenhurgh  v.  Tompkins,  1  Stockt.  336, 
242  ;   Fry  on  Sp.  Ferf.,  §  425,  §  432,  §  457. 

Tbcs  Chancellor.    The  bill  is  filed  to  enforce  the  specific 
performance  of  a  contract  for  the  sale  of  real  estate.     The 
contract  rests  in  parol.     The  complainant  alleges,  that  on 
the  day  of  the  contract,  and  in  part  performance  thereof,  he 
Burrendered  the  occupation  of  the  premises  to  the  purchaser, 
&nd  pat  him  in  the  full  possession  and  enjoyment  thereof. 
The  defendant,  by  his  answer,  denies  the  making  of  the  con- 
tract and  the  deliv^ery  of  possession  of  the  premises,  as  set 
oQt  in  the  complainant's  bill.     The  burden  of  proving  both 
laeaes  is  upon  the  complainant. 

The  material  terms  of  the  contract,  so  far  as  the  negotia- 
tion proceeded,  are  not  disputed.     The  contract  was  for  the 
porchaae  of  a  stable,  for  which  the  defendant  was  to  pay 
f  1075,    The  deed  was  to  be  made  in  a  few  days  thereafter, 
"d  the  purchase  money  was  to  be  paid  on  the  delivery  of 
^6  deed,  by  the  defendant's  check  therefor,  payable  in  sixty 
^y®«     Thus  far  the  parties  agree.     But  the  defendant  al- 
1%^  that  the  contract  was  not  closed.     That  during  the  ne- 
8°^ation  he  had  objected  that  the  location  of  the  premises 
^*8  hazardous,  the  building  being  peculiarly  exposed  to  dan- 
8®f  from  fire,  and  that  the  defendant  was  at  liberty,  before 
M^e  delivery  of  the  deed,  to  satisfy  himself  upon  that  point, 
*^d  that  if  hia  investigation  did  not  prove  satisfactory,  he 
^^  Under  no  obligation  to  take  the  title.     That  his  investi- 
^woix  proved  unsatisfactory,  and  upon  that  ground  he  de- 
cuQed  to  accept  the  title.    The  material  question  presented 
^1  ihe  issue  between  the  parties  is,  whether  the  contract  was, 
^^  Was  not,  finally  closed.    No  one  was  present  at  the  close 
VouiL  Q 
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of  the  negotiation  but  the  parties  themselves.  The  proof  of 
the  contract  rests  upon  their  testimony  alone.  They  are  iu 
direct  coutlict  upon  the  {:>oint  in  issue.  There  is  nothing  in 
the  testimony  of  the  f>arties  which  can  be  regarded  as  deci- 
dive  of  the  question.  The  complainant  relies  upon  the  partial 
occupancy  of  the  premises  by  the  defendant,  and  bis  state- 
ment to  his  hired  man  that  he  had  bought  the  stable,  as 
corroborative  proof  of  the  allegations  of  the  bill,  sufficient  to 
overcome  the  defendant's  answer.  It  mav  be  admitted,  that 
this  additional  evidence  is  sufficient  to  obviate  the  technical 
objection  that  something  more  than  the  testimony  of  a  single 
witness  is  necessary  to  overcome  the  allegations  of  the  answer, 
and  that  it  does  incline  the  scale  in  favor  of  the  complain- 
ant's statement.     But  it  is  not  absolutely  inconsistent  with 

m 
m 

the  defendant's  view  of  the  case,  and  cannot,  therefore,  be 
regarded  as  conclusive  of  the  question,  whether  the  contract 
was,  or  was  not,  finally  closed. 

A  specific  performance  will  not  be  decreed,  unless  the  ex- 
istence and  the  terms  of  the  contract  be  clearly  proved.  It 
must  be  shown  that  a  contract  has  been  concluded.  If  it  be 
reasonably  doubtful  whether  the  contract  was  finally  con- 
cluded, equity  will  not  interfere  by  decreeing  a  specific  per- 
formance, but  will  leave  the  parties  to  their  remedy  at  law. 
Ifuddle^toti  v.  BriscoCf  11  Veseij  591 ;  Stratford  v.  Bosioorth, 
2  Ves.  <i  B.  341 ;  Fry  on  Spec.  Ferf.,  §  164. 

But  admitting  the  contract  to  be  satisfactorily  proved,  has 
there  been  such  part  performance  as  to  take  the  case  out  of 
the  operation  of  the  statute  of  frauds?  The  allegation  of 
the  bill  is,  that  on  the  day  that  the  agreement  was  made; 
and  in  part  performance  of  the  contract,  the  complainant 
surrendered  to  the  defendant  the  occupation  of  the  premises^ 
and  put  him  in  the  full  posession  and  enjoyment  thereof,  and 
delivered  him  the  key  of  the  stable,  and  that  the  defendant 
has  ever  since  been  in  posession  of  tlie  premises,  under  and 
by  virtue  of  the  contract.  These  facts  are  explicitly  denied 
by  the  answer.  The  admitted  facta  are,  that  on  the  day  oq 
wiiich  the  contract  was  made,  the  defendant,  with  the  aaaeai 
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of  the  complainant,  put  two  of  bis  horses  in  the  stable.  The 
harness  of  the  horses,  and  some  straw  for  their  use,  were 
Rubsequently  placed  there  by  the  defendant's  servants.  A 
part  of  the  building  was  occupied  by  a  third  party,  under 
lease,  who,  it  was  agreed,  might  remain  in  possession.  The 
rest  of  the  stable  was  in  the  actual  occupancy  of  the  com- 
plainant. He  had  upon  the  premises,  on  the  24th  of  De- 
cember, the  day  of  the  agreement,  several  horses,  carriages, 
harness,  hay,  feed,  and  other  articles.  These  articles  re- 
mained upon  the  premises  until  after  the  26th  of  December, 
when  a  deed  was  tendered  by  the  complainant,  which  the 
defendant  refused  to  accept,  denying  the  obligation  of  the 
contract.  A  day  or  two  afterwards,  the  deed  for  the  pre- 
mises wSis  again  tendered,  and  its  acceptance  refused  by  the 
defendant.  Most  of  the  complainant's  property  appears  to 
have  been  removed  from  the  premises,  after  the  deed  had 
i)een  once  tendered  to  the  defendant.  The  defendant's  pro- 
perty was  removed  after  the  second  tender  and  rejection  of 
the  deed.  There  were  two  kovs  to  the  stable.  One  was 
retained  by  the  complainant.  Tho  other  was  delivered  to  a 
servant  of  the  defendant.  Both  parties  had  free  access  to 
the  premises,  to  the  extent  of  which  they  were  respectively 
u.sed  and  occupied  by  them.  The  complainant  alleges  in  his 
evidence,  as  well  as  in  his  bill,  that  he  delivered  formal  pos- 
session of  the  premises  to  the  defendant,  and  that  he  con- 
tinued to  occupy  a  part  of  the  premises  by  the  defendant's 
permission.  The  defendant,  by  his  evidence,  as  well  as  by 
his  answer,  denies  that  the  premises  were  in  his  possession. 
He  alleges  that,  as  a  matter  of  convenience,  with  the  assent 
of  the  complainant,  he  occupied  a  small  portion  of  the  stable, 
bat  that  the  rest  of  the  premises  remained  in  the  possession 
and  under  the  control  of  the  complainant.  In  point  of  fact, 
the  balk  of  the  premises  remained  in  the  actual  occupation 
and  enjoyment  of  the  complainant,  till  after  the  deed  had 
been  tendered  and  refused.  A  subsequent  abandonment  of 
the  premises  cannot  affect  the  question. 
That  the  purchaser;  in  anticipation  that  the  contract  would 
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be  carried  into  eflfect,  should  have  been  permitted  to  occupy 
a  portion  of  the  premises,  is  not  improbable,  especially  if  it 
did  not  materially  interfere  with  the  enjoyment  of  the  pre- 
mises by  the  vendor.  But  even  if  the  contract  was  concluded, 
why  should  the  vendor  have  made  a  formal  delivery  of  the 
possession  of  the  entire  premises  to  the  purchaser,  and  made 
himself  a  tenant  at  sufferance  before  the  deed  was  delivered, 
or  a  dollar  of  the  purchase  money  paid  ?  It  is  not  in  accord- 
ance with  the  ordinary  course  of  business.  No  satisfactory 
reason  is  assigned  for  so  unusual  a  proceeding.  The  decla- 
rations of  the  defendant,  that  the  complainant's  properly  might 
remain  upon  the  premises  until  he  was  notified  to  remove  it, 
and  that  the  complainant's  lessee  might  retain  possession  of 
the  room  occupied  by  him  till  the  expiration  of  his  term,  are 
clearly  referable  to  the  terms  of  the  contract,  and  cannot 
operate  to  atFect  the  relations  or  the  rights  of  the  parties, 
prior  to  the  delivery  of  the  title. 

If  the  situation  of  these  parties  was  reversed ;  if  the  pur- 
chaser was  here  se(»king  to  enforce  this  contract  against  the 
vendor,  upon  evidence  on  his  part,  similar  to  that  now  before 
the  court,  there  could  be  no  hesitation  as  to  the  result.  The 
court  could  not  hold  that  the  vendor,  before  parting  with  his 
title,  or  receiving  any  part  of  the  consideration,  and  while  in 
the  actual  occupancy  of  the  major  part  of  the  premises,  had 
delivered  legal  possession  to  the  purchaser,  and  held  only  as 
tenant  at  sufferance  under  him.  Nothing  but  the  most  un- 
equivocal testimony  could  justify  such  conclusion.  Where 
the  evidence  is  conflicting,  the  extreme  improbability  of  the 
fact  alleged  must  be  decisive  of  the  controversy. 

The  statute  prohibits  the  maintenance  of  an  action  upon  a 
contract  for  the  sale  of  land,  unless  the  agreement,  or  some 
memorandum  or  note  thereof,  be  in  writing.  The  wisdom  of 
the  provision  is  abundantly  vindicated  by  the  evidence  in  this 
case.  Courts  of  equity  are  as  much  bound  by  the  provi- 
sions of  the  statute  as  courts  of  law,  and  are  not  at  liberty 
to  disregard  them.     1  Story's  JSq,  Jur,,  §  753, 
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The  principle  upon  which  equity  interferes  to  enforce  the 
Bpecific  performance  of  parol  agreement*,  void  by  the  st-atute, 
on  the  ground  of  part  performance  is,  that  otherwise  one 
party  would  be  able  to  practice  a  fraud  upon  the  other.  1 
Story's  Eq,  Jur,^  §  769. 

The  policy  of  permitting  the  express  provisions  of  the 
statute  to  be  thus  evaded  in  any  case,  has  been  seriously 
questioned.  It  should  be  tolerated  only  where  there  is  no 
reasonable  room  for  doubt.  The  complainant's  evidence  does 
not  bring  his  case  within  the  operation  of  the  principle. 
The  bill  n^ust  be  dismissed. 


£mm4.    Voh  Hunter,  an  infant,  by    her   next  friend,  v^. 

Conrad  Spengeman. 

1.  4  pArty  who  acts  as  the  agent  of  aDother  ii;  the  sale  of  land,  and  re- 
ceiTes  the  parchase  money  therefor  as  such  agent,  is  estopped  from  ques- 
tioning the  title  of  his  principal  to  the  premises,  or  to  the  proceeds  of  sale. 

2.  A  purchase  by  an  a^ent  or  trustee  jn  his  own  name,  while  in  the  per- 
formance of  his  office,  enures  to  the  benefit  of  bis  principal  or  ctiiux  que 
truU, 


Mr.  A.  S.  JachoUy  for  complainant. 

A  trustee  has  no  right  to  avail  himself  of  his  position  for 
his  own  benefit.  2  Story's  Uq,  Jur.,  §  1211,  and  notes,  § 
12U  a,  §  1261,  §  1265;  Mulford  v.  Bowen,  1  Stockt.  797. 

Equity  will  decree  the  execution  of  the  trust.  Kimball  v. 
Morton,  1  Salst.  Ch.  R  26. 

A  formal  ac<;eptance  of  the  trust  not  necessary.  ScuU  v. 
jReeves,  2  Greeas  Ch.  H.  84, 

Mr.  WinfiM,  for  defendant, 
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The  Chancellor.    The  bill  alleges  that  in  the  year  184^* 
Edward  F.  Von  Hurter  became  seized  in  fee  of  a  lot  i^ 
Jersey  City,  and  after  mortgaging  the  same  for  $825,  in  Jan- 
uary,  1860,  agreed  to  convey  the  premises  to  Greorge  W. 
Korn,  for  $3000.     Having  previously  conveyed  the  1^ 
title  to  one  Michael  Lienan,  and  having  only  an  equitable 
title  in  the  premises,  Von  Barter,  in  order  to  carry  his  con* 
tract  with  Korn  into  effect,  caused  a  bill  to  be  filed  for  the 
foreclosure  of  the  mortgage  and  the  sale  of  the  mortgaged 
premises.    On  the  2d  of  July,  1860,  the  premises  were  sold 
under  a  decree  of  this  court,  and  struck  off  and  conveyed  to 
Spengeman,   the  defendant,  for  $2005.    Spengeman  mort- 
gaged the  lot  for  $1000,  and  on  the  Ist  of  September,  1860, 
he  conveyed  it  to  Korn,  in  fulfilment  of  the  contract  of  Von 
Hurter,  for  $3000.     The  mortgage  of  $1000  constituted  a 
part  of  the  consideration,  and  the  balance  of  $2000  was  paid 
by  Korn  to  Spengeman.     For  this  sum  the  bill  prays  that 
the  defendant  may  be  decreed  to  account,  as  trustee  for  the 
complainant. 

The  bill  further  charges,  that  the  complainant  was  the 
adopted  daughter  of  Von  Hurter,  and  had  been  nurtured, 
maintained  and  educated  by  him  and  his  wife  from  her 
infancy  until  the  year  1860.  That  .in  May,  1860,  Von 
Hurter,  having  lost  his  wife  and  being  about  to  return 
to  Europe  leaving  the  complainant  in  this  State,  appointed 
Spengeman  her  guardian,  and  constituted  him  the  trustee  of 
the  fund  in  question  for  her  benefit. 

The  material  allegations  of  the  bill  are  either  admitted  by 
the  answer  or  satisfactorily  established  by  the  evidence.  It 
appears  from  the  answer  and  evidence  in  the  cause,  that  Von 
Hurter  not  only  appointed  Spengeman  the  guardian  of  the 
complainant  during  her  minority,  but  that  he  also  consti- 
tuted him  his  attorney,  with  power  to  collect  all  debts  and 
demands  due  and  owing  or  of  right  belonging  to  him  in 
America,  and  after  satisfying  certain  specified  claims  and 
defraying  necessary  charges  and  expenses,  to  appropriate 
the  residue  to  educate,  support  and  maintain  the  complainant 
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^Uring  her  minority.  The  defendant  admits  that  by  virtue 
^i  this  power,  aside  from  the  fund  in  qnestion,  he  has  re- 
ceived  over  $800,  and  claims  to  have  expended  in  pursuance 
of  the  trust  vested  in  him,  over  $2400,  for  which  he  exhibits 
hs  account. 

The  simple  inquiry  now  is  whether  the  defendant  is 
bound  to  account  to  the  complainant  for  the  fund  in  question. 
Whether  he  has  been  guilty  of  a  breach  of  trust  by  a  misap- 
propriation of  the  funds  in  his  hand,  and  whether  the  ac- 
coont  rendered  by  him  is  true  and  fair,  may  become  subjects 
of  inquiry  hereafter.  The  defendant,  by  his  answer,  does  not 
deny  his  liability  to  account  for  a  part  of  the  funds  placed  in 
his  hands  by  Von  Hurter.  He  exhibits  an  account,  by  which 
he  claims  to  have  expended,  in  execution  of  the  trust  for  the 
benefit  of  the  complainant,  not  only  the  amount  of  funds  in 
his  hands,  for  which  he  admits  his  liability,  but  also  a  large 
|)ortion  of  the  fund  in  controversy. 

But  the  defendant  objects,  first,  that  at  the  time  of  the  sale 
to  Korn,  the  title  to  the  lot  in  question  was  not  in  Von  Hurter, 
but  that  the  premises  had  previously  been  conveyed  to  Michael 
Lienan  to  secure  a  debt  due  to  him,  and  to  defeat  the  claims 
of  Von  Hurter's  creditors.  There  is  no  evidence  of  fraud 
practiced  or  mediUiied  in  the  conveyance  to  Lienan.  If 
there  was,  the  objection  does  not  lie  in  the  mouth  of  this  de- 
fendant. The  land  was  sold  to  Korn  as  the  property  of  Von 
Hurter.  The  sale  was  efiected  by  the  defendant.  The  title 
was  perfected  in  Korn,  and  the  purchase  money  was  paid  to 
the  defendant  as  the  agent  of  Von  Hurter,  in  fulfilment  of 
that  contract.  The  defendant  is  estopped  from  questioning 
Von  Hurter's  title  to  the  premises,  or  to  the  proceeds  of  the 
sale. 

The  defendant  further  objects  that  this  property  was  not 
purchased  by  him  at  the  sheriff's  sale,  as  trustee  of  the 
complainant,  or  for  her  benefit,  but  that  it  was  purchased  in 
his  own  name,  with  his  own  money,  and  for  his  own  benefit. 
It  is  shown  by  the  evidence,  that  he  prevented  competition  at 
the  sale  by  stating  that  he  wanted  to  save  the  property  for 
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Von  Hurter  or  his  family,  or  in  the  language  of  another  wit- 
ness, that  "he  was  going  to  bid  it  in  for  the  benefit  of  Emma," 
the  complainant.  But  aside  from  this  testimony,  the  defend- 
ant was  not  in  a  position  to  purchase  the  property  for  bis 
own  benefit.  He  was  the  recognized  agent  of  Von  Hurter 
in  the  transaction,  and  the  trustee  of  the  fund  for  the  com- 
plainant. He  negotiated  the  contract  of  sale  to  Korn,  and 
after  the  title  had  been  perfected  by  a  sale  to  him,  under  the 
decree  of  this  court,  he  conveyed  the  premises  in  pursuance 
of  the  contract.  A  purchase  by  an  agent  or  trustee  in  his 
own  name,  while  in  the  performance  of  his  office,  enures  to 
the  benefit  of  his  principal,  or  ceeiui  que  trust  2  Story' ^ 
Eq.  Jur,,%  1211,  §  1211a. 

Again,  it  is  urged  that  the  fund  in  question  was  not  the 
property  of  the  complainant,  and  constituted  no  part  of  the 
fund  entrusted  to  the  defendant  for  her  benefit.  The  objection 
is  founded  upon  the  terms  of  the  deed  from  Von  Hurter,  ap- 
pointing Spengeman  guardian  of  the  complainant,  and  con- 
ferring on  him  the  title  to  the  exclusive  charge  of  the  person 
and  estate  of  the  complainant.     Neither  at  that  time,  nor 
afterwards,   had  Emma  Von  Hurter,  the  complainant,  any 
estate  in  the  land,  and  it  is  argued,  therefore,  that  under  the 
terms  of  the  deed  she  acquired   none,  either  in  the  land 
itself  or  in  the  proceeds  of  the  sale. 

It  is  not  perceived  that  the  terms  of  the  deed,  so  far  as  they 
relate  to  the  appointment  of  the  defendant  as  guardian,  can 
in  any  wise  affect  the  rights  of  the  parties.  The  complain- 
ant was  not  the  daughter,  but  an  adopted  child  of  Von  Hur- 
ter; and  for  the  purpose  of  this  suit,  the  appointment  of 
guardian  may  be  treated  as  inoperative  and  void.  But  by 
the  same  instrument,  the  defendant  is  constituted  the  attor- 
ney of  Von  Hurter,  with  power  to  collect  all  debts  and  de- 
mands of  whatever  nature  and  kind,  either  in  law  or  equity, 
which  were  or  might  be  due  and  owing,  or  of  right  belong- 
ing to  Von  Hurter,  in  America.  At  the  date  of  the  deed 
there  was  a  subsisting  contract  for  the  sale  of  the  land  from 
Von  Hurter  to  Korn,  and  an  engagement  on  the  part  of  the 
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vendee  to  pay  the  purchase  money  to  Von  Hurter.  ThiB 
oonstitntes  the  fund  in  question.  By  the  terms  of  the  deed 
the  residue  of  the  moneys  to  be  collected  by  the  defendant, 
after  defraying  certain  claims,  and  paying  charges  and  ex- 
penses, were  to  be  appropriated  by  him  to  the  education, 
support  and  maintenance  of  the  complainant  till  she  attain 
the  age  of  twenty-one  years.  This  constituted  the  estate  of 
the  complainant,  of  which  the  defendant,  as  her  guardian, 
was  to  have  the  custody. 

It  was  suggested  at  the  hearing,  that  Lienan  was  a  neces- 
sary party  to  the  suit,  on  the  ground  that  the  decree  of  fore- 
closure was  against  him,  as  the  owner  of  the  equity  of  re- 
demption, and  that  the  surplus  money  arising  from,  the  sale 
was,  by  the  order  of  this  court,  directed  to  be  paid  to  Spen- 
geman,  he  having  been  authorized  by  Lienan  to  receive  the 
same.  The  objection  has  been  obviated  by  making  Lienan 
a  party  defendant.  By  his  answer  he  admits  the  equity  of 
the  bill,  and  assents  to  a  decree  in  favor  of  the  complainant. 

The  complainant  has  not  been  furnished  with  the  funds 
necessary  for  her  maintanance  and  education.  She  is  enti- 
tled to  the  relief  prayed  for.  There  must  be  a  decree  ac* 
cordingly,  and  a  reference  to  a  master  to  take  and  state  the 
account. 


John  S.  Iricz  vs.  John  Black  and  Wm.  C.  Lippincott. 

1.  A  surety  who  has  paid  the  deht  of  the  principal,  is  at  once  subrogated 
to  all  the  rights,  remedies  and  securities  of  the  creditor. 

2.  Where  the  debt  has  become  payable,  the  surety  may  file  a  bill  to 
compel  payment  by  the  principal,  in  order  that  he  may  be  relieved  from 
reepoDsibility. 

3.  Where  the  creditor  is  fully  indemnified,  where  he  is  subjected  to  no 
dalaj  and  exposed  to  no  risk  of  loss,  he  will  be  compelled  to  resort  to  the 
property  of  the  principal  in  satisfaction  of  his  claim,  before  coming  upon 
(he  auetjf. 
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4.  A  deniftl  by  the  defendant  apon  information  and  belief  will  not 
avail  to  dissolve  the  injunction.     He  mast  answer  upon  his  own  know- 

5.  Upon  a  bill  by  the  gur^^ty  to  compel  the  payment  of  the  debt  by  tbe 
jTinoii-al.  neither  notice  to  thr  ore  iitor  of  the  sureii-ship.  nor  an  allegation  of 
irreparable  injury  if  the  snr»=-ty  be  compelled  to  pay  the  debt,  consiitait 
an  essential  element  of  the  surety's  right  to  equitable  relief. 

0.  The  conferring  of  equitable  power?  upon  common  law  courts  does  not 
take  away  or  abridge  the  jurisdiction  of  a  court  of  equity.  It  constiintei 
i»:rapiy  a  ca<e  of  con  urrrnt  juri-dutioa.  where  either  tribunal  may  afford 
r«'Iief,  at  the  oj^tion  of  the  party  ag^irieved. 

7.  Every  one  is  a  ueoe5:5ary  j'arty  to  a  bill.  who«e  joinder  is  Decen- 
nary to  the  settlem**nt  of  the  complainant's  rights.  But  a  defect  of  par- 
ties  w  nut  necessarily  a  reason  for  dissolving  the  injunction. 

8.  An  injunction  will  not  be  dissolved  as  of  course,  even  upon  a  fullde- 
nial  of  tlie  equity  of  the  bill,  if  the  court  see  good  reason  for  retaining  it 
Its  di.-i.oolulion  dt^pends  upon  the  found  discretion  of  the  court. 


The  bill  alleges  that  the  complainant  and  one  John  Black, 
jun.,  on  the  17th  of  March,  1855,  gave  their  joint  bond  to 
Bealah  Merritt  and  Keziah  Merritt,  in  the  penal  sum  of 
$6003,  conditioned  for  the  payment  of  $3000  in  one  year, 
with  interest.  That  the  bond  was  given  to  secure  the  re-pay- 
ment of  a  loan  made  by  the  obligees  to  the  said  John  Black, 
jun.,  by  his  procurement,  and  for  his  individual  account, 
the  complainant  having  joined  in  giving  the  said  bond  as 
surety,  at  the  solicitation  of  Black.  The  interest  accruing 
upon  the  bond  wivs  paid  by  Black  from  time  to  time, 
until  the  seventeenth  of  March,  1864.  Failing  to  pay 
the  interest  which  then  became  due,  on  the  third  of  May, 
1864,  judgment  was  entered  upon  the  bond,  and  an  execu- 
tion issued  against  the  goods  and  lands  of  the  obligors,  which 
was  levied  upon  the  property  of  Black,  to  an  amount  suffi- 
cient to  satisfy  the  execution.  After  the  levy  had  been  thus 
made,  John  Black,  the  father  of  John  Black,  jun.,  knowing 
that  the  bond  was  given  for  a  loan  made  to  his  son,  and  that 
the  judgment  entered  thereon  was  for  his  individual  debt, 
procured  an  assignment  of  the  judgment  to  be  made  to  him, 
and  having  thus  secured  the  control  of  the  execution,  he  di- 
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tted  the  sheriflF  to  sell  the  property  of  the  complainant  to 
isfy  the  judgment,  which  the  sheriflF  threatens  to  do. 
The  bill  further  chargv:;8  that  John  Black,  jun.,  is  largely 
lebted,  and  that  if  the  complainant  is  compelled  to  satisfy 
t  execution  now  levied  upon  Black's  property,  it  may  be 
ced  beyond  the  reach  of  any  judgment  which  may  behere- 
er  recovered  against  him  by  the  complainant. 
The  bill  prays  for  an  injunction,  restraining  the  sale  of 
J  complainants  property,  until  the  property  of  Black, 
zed  by  virtue  of  the  execution,  shall  have  been  sold,  and 
>  proceeds  applied  in  satisfaction  of  the  judgment.  An  in- 
icton  issued  pursuant  to  the  prayer  of  the  bill.  The  de- 
idant  now  moves  to  dissolve  the  injunction. 

Mr.  F.   Voorhees,  for  defendant,  John  Black,  in  support 
the  motion. 

The  bill  rests  upon  these  three  facts  ; 
1.  That  Irick  signed  the  bond  simply  as  surety.  2.  Tliat 
ere  was  a  concert  between  John  Black,  jun.,  and  his  father, 
get  control  of  the  judgment,  with  full  knowledge  that  Irick 
IS  simply  surety.  B.  That  John  Black,  jun.,  is  utterly  iu- 
Ivent. 

The  bill  is  sustained  by  the  aflBdavit  of  Irick  alone. 
iama*  Equity  196 ;  Manchester  v.  Dey,  6  Paige  295. 
Where  the  answer  denies  the  equity,  injunction  will  be  dis- 
ked. 3  DanielVs  Ch,  Pr.  1831,  note  1 ;  Adams'  Equity 
>6  ;  2  Story's  Eq.  Jur,,  §  1528.  When  the  answer  denies 
e  equity,  the  bill  will  be  dismissed. 

No  relief  can  be  granted  under  this  bill.  There  can 
no  relief  diflferent  from  the  prayer.  The  charge  is 
at  Black|kurchased  with  fraudulent  intent.  The  com- 
eunant's  knowledge  as  to  the  facts  is  only  upon  informa- 
)n  and  belief.  All  combination  and  conspiracy  are  fully 
id  expressly  denied  by  the  answer.  The  bond  and  judg- 
ent  are  against  both  the  defendants  as  principals.  The 
ct  of  8ureti-ship  may  be  shown.  But  it  must  be  by  clear 
idenoe.     The  presumption  is  against  it.    The  affidavit  c^ 
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John  Black,  jun.,  owing  to  his  peculiar  position,  should  bav^* 
the  same  force  and  effect  as  if  he  had  been  made  a  t>arty,  am  ^ 
had  set  out  the  facts  in  his  answer. 

If  Irick  had  signed  simply  as  surety,  that  would  not  eim  - 
title  him  to  relief  in  this  court.     He  might  have  full  remedy 
at  law.     He  is  bound  to  show  that  he  is  in  danger  of  beioj 
irretrievably  injured. 

The  mere  averment  that  Black  may  put  his  property  on  "fc 
of  his  hands,  and  that  he  is  largely  indebted,  shows  no  reiwl 
danger.     The  complainant's  remedy  is  at  law.     Sixyn/i  Ef^ 
PI,  §  490 ;  Mitforda  PL  125-6 ;  Nit.  Dig.  669,  §  160;  irf 
of  March,  1856,  §  40. 

John  Black,  jun.,  is  a  necessary  party  to  the  bill.  Thei» 
can  be  no  decree  without  him.  1  DanielTs  Ch.  Pr.  240, 
note  ;  1  Eden  on  Lij.  71,  note  2  ;  Story's  Eq.  PL,  §  72,  note? 
4,  and  cases  cited. 

If  any  person  is  affected  by  plaintiff's  claim,  or  has  a  con- 
sequential interest  as  surety,  he  is  a  necessary  party.  1 
Daniell's  Ch.  Pr.  292,  329 ;  Smith's  Ch.  Pr.  91>  noU  a, 
92  note,  517. 

If  a  necessary  party  is  not  before  tly  court,  the  objection 
may  be  insisted  Upon  at  the  hearing.  Story  s  Eq.  PL,  §  541; 
1  Barb.  Ch,  Pr.  115 ;  1  DanieU's  Ch.  Pr.  393,  337 ;  Bob- 
inson  v.  Smith,  3  Paige  222;  Mitchell  v.  Lennox,  2  Paigt 
280. 

The  interest  of  John  Black,  jun.,  will  be  affected  by  this 
decree.  If  so,  he  is  a  necessary  party.  The  decree  takes 
$3000  out  of  his  pocket.  He  is  not  before  the  court.  He 
is  directly  and  materially  interested.  The  bill  is  radically 
defective  without  him. 

The  rights  of  the  assignee  must  be  protected. 

If  the  fact  of  the  sureti-ship  does  not  appew  on  the  face 
of  the  papers,  notice  must  be  given  to  the  assignee,  or  his 
rights  are  in  no  wise  abridged.  Kaighn  v.  Fuller,  1  McCar- 
ter419;  Van  Hook  v.  WhiUock,  3  Paige  4^12;  Broadwaj 
Bank  v.  McElrath,  2  Beas.  26. 

The  proof  of  sureti-ship  is  on  the  surety.  The  bill  should 
be  dismissed. 
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J/r.  Merrittf  for  complainant,  contra. 
The  notice  of  this  motion  states  three  grounds,  on  which 
^^lief  will  be  asked  for. 

1.  That  there  is  'no  equity  in  the  bill.  2.  A  want  of 
Proper  parties.  '  3.  That  the  equity  has  been  fully  answered. 
The  whole  equity  of  the  bill  rests  on  the  ground  of  sureti- 
^ti  ip.  The  bill  alleges  the  fact  of  sureti-ship.  The  answer 
^Oes  not  deny  it  except  upon  information.  Even  where 
^Ixere  is  an  express  denial,  the  injunction  will  not  be  dissolved 
^^  of  course.  The  injunction  will  not  be  dissolved  upon 
^tiere  denial  of  answer,  where  auxiliary  evidence  is  offered. 
1  Uden  on  Inj.  ( Waterman)  145  ;  Orr  v.  Littlefieldf  1  Wood, 
<5'  Minot  13. 

The  large  indebtedness  *of  defendant  is  expressly  alleged 
in  the  bill.     It  is  not  as  explicitly  denied  in  the  answer. 
Ward  V.  Van  Bokkelen,  1  Paige  100 ;  Fulton  Bank  v.  iV. 
i\  iSf  Sharon  Canal  Cb.,  Ibid,  311. 

The  equities  are  attempted  to  be  denied  by  new  matter  in- 
troduced in  the  answer,  viz.  that  the  money  was  borrowed 
for  an  iron  company,  and  not  for  Black's  use.  New  matter 
in  an  answer  is  not  sufficient  to  dissolve  the  injunction,  how- 
ever responsive.  Morris  Canal  v.  Jersey  City,  1  Beaa,  227 ; 
S.  C,  3  Stockt  13  ;  Brewster  v.  City  qf  Newark,  Ibid,  114. 

There  is  an  exception  to  this  new  matter,  viz.  that  the 
money  was  not  only  borrowed  for  the  company,  but  that  it 
was  to  be  paid  out  of  that  fund.  It  is  clear  that  the  obligor 
can  not  prove  that  the  money  was  to  be-  paid  in  a  different 
••^'^y  from  that  specified  in  the  bond,  nor  that  it  was  to  be 
P'^id  out  of  a  particular  fund,  when  the  bond  is  general. 
^^i-etwood  v.  Bnttan^  1  Greens  Ch.  li.  438. 

The  true  test  of  the  necessity  of  a  party  is,  can  a  valid 

"^^ree  be  made  in  regard  to  the  suVjject  matter  of  litii^ation 

'^^^laoQt  hitn.     If  so,  he  is  not  a  necessary  party.     Bailey 

^'  J^iglee,  2  Paige  278.     One  may  bo  a  proper  though  not  a 

''^^^asary  party.     Joy  v.  Wirtz,  1  Fas/i.  C  C  R,  517. 

If  Black  is  a  necessary  party,  the  injunction  will  be  con- 
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tinued  with  leave  to  brJDg  bim  in  on  equitable  terms.    Bi^^ 
let/  V.  CorsCy  Saxton  504  ;  iMyton  v.  Ioan8,  1  Greens  Ck    ^' 
3^7. 

Jfr.  P,  D,    IVoowi,  on  the  same  si<le. 

If  this  money  in  e^juity  should  be  piiid  by  John  Blacr"  ^' 
jun..  the  plaintiff  will  not  l»e  f>ermitteil  to  collect  it  of  Irir  -^* 
The  injunction  will  prevent  a  circuity  of  action,  and  w  ^'^ 
save  Irick  from  the  ha»ird  of  loss.     Black  (the  father)  toc^^^l^ 
the  assignment,  as  the  bill  alleges,  with  notice  of  his  son^^* 
liability  as  principal,  and  now  seeks  inequitably  to  comp-^—'^^ 
payment  by  Irick. 

The  interference  of  the  court  is  on  the  general  ground 
equity.     The  application  nee*i  not  be  founded  on  fraud,  n( 
need  fraud  1)e  charged.     The  equity  of  the  bill  is  clear 
the  ground  of  sureti-ship.     2  Storija  Eq,  Jur.,  §  884-5. 

The  equity  of  the  bill  is  not  denied  by  the  answer.  A——*" 
its  material  allegations  are  made  on  information  and  beli^^^^- 
The  defeodant  "  beheves  "  that  the  money  was  not  borrow^^^ 
for  his  son's  individual  account;  that  his  son  paid  interest cr:^^^ 
assurance  of  re-payment ;  that  the  goods  of  the  son  9l^^^^ 
sufficient  to  satisfy  the  execution.  These  are  the  materia— ^^ 
points,  and  rest  merely  upon  information  and  belief. 

The  answer  admits  a  conversation  with  Merritt ;  that  L '^ 

stated  that  Black  had  the  money  to  pay.     That  is  a  clej      ^^ 
admission  of  notice.     The  new  matter  will  not  aid  the  d  -^* 
f.jndant  on  this  application.     It  is  not  responsive  to  the  bil    '• 
It  goes  beyond  m^^re  matter  of  explanation,  and  can  not  e^^ 
title  the  deftMidant  to  a  dissolution  of  the  injunction. 

The  injunction  will  not  be  dissolved  upon  affidavits  merely' 
but  upon  averments  contained  in  the  answer.     Even  aft*?'' 
lull  Answer,  the  injunction  will  not  be  dissolved  as  of  oours«?- 
If  it  api^ears  that  greater  injury  will  be  done  by  a  dissolu- 
tion, llum  can  arise  from  its  continuance,  the  injunction  wiil 
not  be  dissolved  even  after  a  lull  answer.     8  Danidts  Ch, 
Pr.  1831 ;  Poor  v.  CkirUion,  3  Sumner  76-6. 

Dissolution  is  a  matter  of  discretion.    The  adauauona  of 
he  answer  afford  strong  reason  for  continuing  iU 
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he  answer  denies  that  Black  alone  is  liable,  or  that  Irick 
Here  surety.  It  states  that  the  money  was  for  the  firm. 
-h  is  bound  for  the  firm  according  to  tjie  terms  of  the 
1(1,  and  yet  Black  is  seek in<:f  to  make  the  whole  money  out 
[rick.  This  alone  is  sufficient  ground  for  retaining  the 
inction. 

L  defect  of  parties  is  no  ground  of  dissolution.     The  bill 
'  be  amended  in  this  particular.     It  is  not  a  pure  injunc- 
bill.     It  involves,  necessarily,  a  question  of  right,  and 
court  will  see  that  it  is  fairly  settled. 

fr,    Voorhec-s,  in  reply. 

HE  Chancellor.  The  right  of  a  surety,  as  against  his 
icipal,  to  be  protected  from  loss  by  reason  of  his  suretir 
>,  so  far  as  it  cjin  be  done  without  prejudice  to  the  rights 
fie  creditor,  is  a  recognized  and  familiar  doctrine  of  equity. 
en  thesurety  has  paid  the  debt,  he  may  not  only  call  upon  ^ 
principal  to  re-imburse  him,  but  for  the  purpose  of  ob- 
ing  indemnity  from  the  principal,  he  is  nt  once  subro- 
id  to  all  the  rights,  remedies,  and  securities  of  the  creditor.  / 
•  is  his  remedy  confined,  as  at  law,  to  the  obtaining  in- 
inity  after  the  payment  of  the  debt.  But  as  soon  as  the 
t  has  become  payable,  he  may  file  a  bill  to  compel  pay- 
it  by  the  principal,  in  order  that  the  security  may  be 
eved  from  responsibility.  He  may,  in  special  cases,  com- 
the  creditor  to  resort  to  securities  in  his  hands  before 
ling  upon  the  surety.'  And  although  the  creditor  will 
as  a  matter  of  course,  be  restrained  from  enforcing  his 
its  against  the  surety  till  his  rehiedies  against  the  prin- 
l1  are  exhausted,  yet  when  the  creditor  is  fully  indemui- 
,  where  he  is  subjected  to  no  delay  and  exposed  to  no  risk 
)83,  he  will  be  compelled  to  resort  first  to  the  property  of 
principal  in  satisfaction  of  his  claim.  If  the  court  is 
3d  to  interfere  on  behalf  of  the  surety  before  judgment  is 
»vered  against  him,  he  must  present  some  special  ground 
iqoitable  relief.     Where  judgment  has  been  recovered 
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against  both  parties,  the  equity  of  the  complainant,  to  have 
the  property  of  the  principal  first  applied  to  satisfy  the  exe- 
cution, is  clear.  This  equitable  doctrine  has  been  expressly 
.sanctioned  by  the  legislature  of  this  state,  and  the  exercise 
of  the  power  conferred  upon  the  courts  of  common  law.  Tix. 
Dig,  6G9,  §  16U. 

It  is  difficult  to  conceive  a  clearer  case  for  the  exercise  of 
the  power  than  that  presented  by  the  complainant's  bill.    A 
judgment  has  been  recovered  against  the  principal  and  the 
surety.     Execution  has  been  issued  and  levied  upon  the  pro- 
perty of  the  principal,  amply  sufficient  to  satisfy  the  claim. 
The  sheriff  was  instructed  by  the  plaintiff  in  execution,  in 
accordance  with  the  clearest  dictates  of  justice  and  equity, 
to  make  the  debt  out  of  the  pro})erty  of  the  principal.  There- 
upon the  father  of  the  principal  purchased  the  judgment, 
took  an  assignment  with  a  power  of  attorney  to  control  the 
execution,  and  instructed  the  sheriff  to  make  the  debt  out  of 
the  j^roperty  of  the  surety.     It  is  against  that  inequitable 
act  that  the  complainant  asks  relief.    The  bill  further  alleges, 
that  the  assignee  of  the  judgment  took  the  assignment  with 
lull  knowledge  of  the  equitable  rights  of  the  complainant, 
and  further,  that  the  principal  debtor  is  largely  involved  in 
d(;bt,  and  that  if  the  surety  is  compelled  to  satisfy  the  judg- 
ment, he  will  be  exposed  to  the  hazard  of  losing  all  means  of 
indemnity  against  his  principal. 

The  material  charge  of  the  bill  upon  which  the  complain- 
aiu's  ecjuity  mainly  rests  is,  that  Black  is  the  principal 
debtor,  the  complainant  being  the  surety  only.  This  fact 
is  distinctly  and  unequivocally  charged  in  the  bill.  It  is 
denied  by  the  defendant,  only  upon  information  and  belief. 
Such  denial  will  not  avail  to  dissolve  the  injunction.  The 
defendant  must,  in  order  to  entitle  himself  to  a  dissolution 
of  the  injunction,  answer  upon  his  own  knowledge.  Everly 
V.  RicCf  3  Greens  Ch,  It.  553 ;  Ward  v.  Van,  Bokkelen,  1 
Paige  100. 

But  it  is  urged  that  the  injunction  must  be  dissolved,  in- 
asoiQch  as  the  defendant  has  explicitly  denied  the  complain^ 
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B  allegation  that  the  defendant,  before  taking  the 
^nmeat  of  the  judgment,  had  notice  of  the  fact  that  the 
plainant  was  surety  only  for  the  debt ;  and  also  the  alle- 
on  that  the  principal   was  largely  indebted,  and  that 

complainant,  by  paying  the  judgment,  would  be  ex- 
>d  to  the  hazard  of  loss. 

Feither  of  these  allegations  of  the  bill  is  essential  to  the 
plainants  case.  The  surety's  claim  to  equitable  relief 
.gainst  the  principal,  does  not  depend  upon  the  fact  that 

creditors  had  notice  of  the  sureti-sliip.  Nor  does  the 
.  of  that  notice  at  all  interfere  with  the  creditor  s  right  to 
)rce  his  claim  for  the  recovery  of  his  debt.  The  com- 
inant  does  not  deny  the  creditor's  right  to  recover  his 
t,  nor  does  he  seek  to  impair  his  remedy.  The  defendant 
8  not  allege  that  his  security  will  be  in  any  wise  impaired 
granting  the  relief  prayed  for.  On  the  contrary,  he  ex- 
jity  admits  that  the  property  of  either  of  the  defendants 
ied  upon  by  virtue  of  his  execution,  is  amply  suflScient  to 
'  his  debt.  To  him,  as  execution  creditor,  it  is  a  matter  of 
ftl  indifference,  which  of  the  defendants  pays  the  debt. 
e  controversy  is  a  pure  question  of  equity  between  the  de- 
dants,  the  decision  of  which  cannot  affect  the  substantial 
hts  of  the  creditor. 

N'or  does  the  allegation  that  the  surety  will  be  in  danger 
losing  his  means  of  indemnity  against  the  principal,  con- 
:ute  an  essential  eleinent  of  the  complainant's  claim  to 
ief.     The  complainant's  equity,  as  ^recognized  in  this  court 

I  as  expressly  declared  by  the  statute,  is  to  have  the  pro- 
•ty  of  the  principal  debtor,  rather  than  that  of  the  surety, 
ere  both  are  under  execution,  applied  in  satisfaction  of 
J  judgment.  The  fact  of  irreparable  injury  is  no  element 
hia  right  to  recover,  although  it  may  strengthen  the  claim 

relief  and  quicken  the  action  of  this  court.     The  court 

II  interfere  though  the  principal  is  perfectly  able  to  rc- 
)Qd  in  damages,  aqd  there  be  qq  dapger  of  eventual  loss. 
interferea  to  compel  payment  by  the  principal,  rather  than 
3  Borety,  Ia  order  to  enforce  the  performance  of  the  obvious 
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duty  of  the  principal  to  protect  the  surety  from  a  needles^ 
burden,  and  to  prevent  circuity  of  action. 

The  defendant,  by  his  answer,  denies  that  he  purchase^^ 
the  judgment  at  his  son's  request,  or  by  virtue  of  any  ar  — 
rangement  or  understanding  with  him  in  relation  thereto,  oi 
in  relation  to  the  party  of  whom  the  payment  was  to  be  col 
lected,  and  alleges  that  he  purchased  it  of  his  own  acoorc 
and  for  his  own  purposes.     Here  is  a  full  denial  by  tb 
creditor  of  any  combination  with  the  principal  for  any  sinis —    ■^' 
ter  or  fraudulent  purpose,  and  an  express  avowal  that  th^^  ^ 
act  was  done  for  purposes  of  his  own.     In  point  of  fact,  the:^''   ^ 
defendant,  immediately  after  purchasing  the  judgment,  coup —  -*' 
termanded  the  orders  which  had  been  given  to  the  sheriflf  tcri:^  -O 
raise  the  debt  out  of  the  property  of  his  son,  and  ordered  the=^  -*^ 
sheriff  to  levy  and  make  the  debt  out  of  the  property  of  th^^»  *^ 
surety.     Now  it  is  obvious  that  the  judgment  was  not  pur—     ^' 
chased  as  an  investment,  nor  to  give  indulgence  to  the  de —  ^^" 
fendant,  for  the  purchaser  proceeded  immediately  to  collects  *^^^ 
the  debt.     Nor  were  his  instructions  to  the  sheriff  given  tocrr^  o 
secure  or  advance  his  rights  as  a  judgment  creditor,  for  hcc:^-^'  ^ 
admits  that  the  levy  under  the  execution  upon  the  property 
of  the  principal  was  amply  sufficient  to  pay  the  debt. 
execution  creditor,  it  was  totally  immaterial  out  of  whicL^— -' 
defendant's  property  the  debt  was  made.     The  judgment 
must  have  been  purchased  by  the  father,  and  the  instructions 
to  the  sheriff  given,  either  to  promote  the  interests  of  his-- 
son,  by  satisfying  the  judgment  out  of  the  property  of  the- 
surety;  or,  if  done  strictly  for  his  own  interest,  it  must  have 
been  to  relieve  his  son's  property  from  the  lien  of  the  execu- 
tion, in  order  tocharge  it  with  some  claim  of  his  own.  In  either 
event,  his  purpose  was  to  satisfy  the  debt  out  of  the  property 
of  the  surety,  and  thus  defeat  his  equitable  right  to  have 
the  debt  paid   in  the  first  instance  out  of  the  property  of 
the  principal,  and  to  put  at  hazard  his  means  of  indemnity. 
In  all  its  aspects,  I  think  the  equity  of  the  bill  is  virtually 
confessed  by  the  answer. 

It  is  further  insisted  that  the  complainant  has  a  complete 
and  adequate  remedy  at  law,  and  therefore  has  no  title  to 
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relief  in  this  court.  He  can  have  no  redress  anywhere,  ex- 
cept by  the  interposition  of  a  court  of  law  or  of  equity,  to 
protect  and  enforce  his  claim  to  equitable  relief.  By  the 
statute  already  referred  to  (Nix,  Dig,  669),  the  legislature 
liave  conferred  upon  the  court,  out  of  which  the  execution 
issued,  the  power  of  administering  equitable  relief,  where  a 
Judgment  is  recovered  against  both  principal  and  surety. 
But  it  is  perfectly  well  settled,  that  the  conferring  of  equi- 
table powers  upon  the  courts  of  common  law,  does  not  take 
away  or  abridge  the  jurisdiction  of  a  court  of  equity.  It 
constitutes  simply  a  case  of  concurrent  jurisdiction,  where 
either  tribunal  may  aflFonl  relief,  at  the  option  of  the  party 
aggrieved. 

It  is  insisted  further  that  the  bill  is  defective  for  want  of 

proper  parties,  inasmuch  as  the  principal  debtor  is  not  made 

a  defendant.     The  objection  is  well  taken.     The  injunction 

in  this   cause  ctmnot  be  made  perpetual  without  affecting 

the  rights  of  the  alleged  principal.     It  is  true,  that  not 

being  a  party,  he  will  not  be  bound  by  the  decree.     But  for 

that  very  reason  he  is  a  necessary  party.     The  complainant 

is  entitled  to  have  both  the  defendants  in  execution  before 

the  court,  in  order  that  their  rights,  as  well  as  his,  may  be 

finally  settled.     Whether  the  defendants  in  execution  do,  in 

fact,  occupy  the  relation  of  principal  and  surety,  is,  in  fact, 

the  main  subject  of  controversy,  and  that  question  cannot  be 

settled,  either  as  between  the  defendants  themselves,  or  in 

relation  to  the  rights  of  the  complainant,  unless  they  are  both 

{Kirties  to  the  bill.    But  a  defect  of  parties  is  not  necessarily  a 

reason  for  dissolving  the  injunction.  The  bill  may  be  amended 

without  prejudice  to  the  injunction. 

The  affidavit  of  John  Black,  jun.,  is  annexed  to  the 
answer.  He  denies,  explicitly,  the  charges  of  the  bill,  that 
the  loan  was  made  for  his  individual  benefit,  and  that  the 
('omplainant  signed  the  bond  as  surety  only.  It  is  objected, 
^ilh  much  apparent  reason,  that  the  complainant  should  not 
'>e  permitted  to  gain  an  unfair  advantage,  by  omitting  a 
necessary  party.     Tliat  if  Black  had  been  made  a  party,  his 
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answer  wo"!!  have  den  ed  :Le  vLcIe  e^ijuity  oi  ihe  bill.  au«-^ 
ca:i:Ie^i  the  •.ierrriiiiriVs  :o  a  ^::^5:'l'i::oa. 

Ther^  :?  no  -ir^l  r-.w-Ds  to  suppose  that  the  party  wi     ^ 
omitt-ri  :":r  :h-?  s:»k-  :•:'  ^"t:r»:nir  an  unrVir  alvantaije.     Th«i«=^' 
•rimr  :•:  :he  h.\[  -u^i.r.r^  ih?  t*rl:et  :ha:  he  was  no:  deeme«        ^ 
•,\  Eeoes5A!* V  '.  ;i i".  V .    T :\ e  ob* -x't : :-::  n:  i v  coasii :  ate  a  verv  coo*"^    ^ 
Tc-A^jR  wLy  the  dririiiant.*  shc:;'.d  be  pormitted  to  reae>^*^' 
their  mitioii  to  dis-c'.ve.  aiu-r  the  amendment  has  been  mad*^--  ^ 
atii  the  :\LsW'?r  dlr-i.     But  suTr-:-i:r:g  that  Black  had  beet-J-^^ 
riA  k  :;  r  irty.  ar.  1  1.  »d  a:.5wer'>i.  dv::y:nir  the  et:juiiy  of  the?—"    - 
l-ill  as  rx:  l:::tlv  :is  hv  has  d:::e  i  v  his  aSdavit.  as  the  oa^f*^^  -^ 
LOW  st.\:. :?.  Id:,  l:  t  iiii-irehriii  tL.i:  the  in-anv^iion  must  havts^-  '^ 

1  ■•  .  ,  • 

It  is  -.vrrll  svttiod  that  the  ir.;un?tion  will  no:  be  dipsolvefc^*^ 
as  of  >:  Mr-o.  ever*  uron  a  :ui.  dvr.ial  of  the  e:;uiiv  of  the  bill  ^  *• 
i:  the  .  :v.rt  s-rr  a::->i  rt-asoi.s  rr-r  retainin:!  ::,  Its  dissola 
tion  -leL'^:.  i-f  i;:-?:;  the  sound  dis'.Tetion  ot  the  court.  Vhd- 
^rc<d  V.  £'-••::.  1  'f'-'V/;".*  ',  ri.  ^.  43S;  f?r«v  jm  v.  J3btT/,  K—  -^ 
'iiy^l't.  137:  /^  »"■'•.  7 n  v.  C.z.-\,  3  A-v.-f.  135:  Stote^burif^  -*'• 
r-.ii7.  2  £;.:^.  Sv4:  iJoN.  r.?  v.  J«rf<-rt>«.  2  Jvhw.  Ch  EJ"'^' 
2»>2;  P -  -  V.  ':.;-V::*n,  3   .^'■iWi'UT  75:  Orr  x.  Littlendd,!^    ^ 

In   this  .j:\se.  the  o^mplainint  has  annexe^l  to  his  bill  an*-' 
affidavit  o:  the  attorney  of  the  orijrinal  creditors  and  pUin- 
tiffs  in  execution,  bv  whom  the  loan  w;u  nei^^tiated  and  xh\ 
l^nd  drawn.     His  evidence  distinctly  and  tullv  confirms 
char^ies  or'  the  b:!i.  that  ih*^  Iain  was  made  for  the  individ- 
ual  benerit  o:  Biack.  and  that  Irick  signeil  the  bond  as  surety 
only.     His  evideu-.e  upin  this  p«3int  is  full,  clear,  and  uii- 
e»juivo«:al.     Under  such  circumstances,  especially  where  th^r 
dissolution  of  the  injuriotion  must  defeat  the  complainants 
equity,  and  effe^nualiy  deprive  him  of  the  relief  sought,  the 
injunction  should  be  ODntinued  to  the  hearing. 
The  motion  is  denied. 
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John  D.  Hoff  va,  Moses  Burd  and  others. 

Then  the  cause  is  heard  upon  tlie  bill  and  answer,  as  between  the 
iinant  and  ihe  defendant  who  answers,  all  the  allegations  of  the  an- 
lust  be  taken  sl»  true. 

There,  at  the  time  of  the  execution  of  a  mortgage,  for  the  foreclosure 
ch  a  bill  has  been  filed,  the  niortgftijor  had  no  right,  title,  or  interetit 
rer  in  the  mortgaged  pn'mij^es,  and  no  power  or  authority  to  execul»' 
•rtgage,  but  the  title  was  in  other  parties,  of  wliom  the  an«<weriug 
ant  was  one,  such  defendant  is  entitled  to  a  decree  of  dismissal. 

he  answer  of  one  defendant  is  no  evidence  against  a  co  dt»fendant. 
less  can  su<:h  answer  avail  a  defendant,  wlien  not  responsive  to  the 
s  of  the  bill,  but  designed  to  establish  a  case  in  his  favor,  not  within 
tpe  of  the  complainant's  case. 

n  admission  or  allegation  of  fact  in  the  answer  will  not  avail  the 
iinant,  unless  put  in  issue  by  the  bill.     If  iie  desires  to  avail  him- 
such  fact,  he  must  amend  his  bill. 

r  an  answering  defendant  seeks  a  decree  to  establish  claims  outside 
issue  made  by  the  pleadings,  he  must  file  a  cross  bill. 


•.  BuUoc/c,  for  complainant. 

•.  G.  A,  Allen,  for  Elijah  Burd,  one  of  the  defendants. 

E  Chancellor.  The  bill  is  filed  to  foreclose  a  niort- 
given  to  the  complainant  on  the  8th  of  March,  1853, 
oses  Burd,  one  of  the  defendants,  to  secure  the  pay- 
of  $400.  No  answer  is  filed  by  the  mortgagor.  The 
is  brought  to  hearing  upon  the  bill,  and  answer  of 
b  Burd,  a  son  of  the  mortgagor,  who  is  made  defendant 
subsequent  mortgagee,  and  also  as  the  owner  of  the 
y  of  redemption  in  part  of  the  mortgaged  premises. 
e  answer  alleges  that  at  the  time  of  the  execution  and 
3ry  of  the  mortgage  to  the  complainant,  the  ifiortgagor 
lo  right,  title,  or  interest  in  the  mortgaged  premises, 
iny  power  or  authority  to  execute  the  mortgage,  and 
the  mortgage  was  therefore  null  and  void. 
e  answer  further  alleges  that  the  mortgagor  derived  his 
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tilh-  from  Daniel  Smith,  who  had  a  life  estate  only  :l   *^'' 
j;n'mi8c*s ;  4hat  Smith  (i]*A  hefore  the  execution  of  ibe  ^c-  "' 
^.i;:'',  a!j<l  that  u\>f)U  hi-^  d'-ath  the  title  passed  by  devise  fr--^-** 
hi.-r  jallj^r  to  the  childn-ii  of  Ann  Bard,  the  wife  of  ^  ^"^ 
vi(>v{'j.i\''fjr.  and  that  at  tljf-  execution  of  the  mortca^e  t  ■^'^ 
titl<'  to  tlj<'  j«rrmis«H  wa-^  v»'sted  in  the  seven  children  S  '^* 
hon-  and  two  dau;jlit«M>)  oi'  Ann  Burd,  as  tenants  in  co: 


inoii. 


Th^-  answer  iurth^-r  fitat*^-?.  that  on  the  tenth  of  Mar^^''  * 
1K'>7.  th^'  iiv','  hons  ot  Ann  Burd  (of  whom  the  dc-fen«ia 
Klij.ih  J5']pl,  wa.s  oh«'j  f'Xr<ui«'d  to  their  father,  Mo>es  Bu 
a  r'-l'-a-"  (>\  all  their  title  a?id  iiit<*rest  therein.     That  on  t 
Ki'v  iiT«-'ni|j  <>r  May,  18.08,  Mos-j.s  Burd  executed  to  the  d^ 
f<'rid.iijt,  hi-  :^<}\\^  KiiJMli,  a  mortgac^e  upon  said  premise?, 
iri-"M\i-   \\n'  p.iyrn^Mit  of  .fS'Hl.     That  on   the  filth  of  Ju 
IH.'/^,  I';ijj;ili  a'rjiiir<'<l  a  valid  title  to  the  shares  of  the  t 
dau;'lii«-i;r  ol    Ann    P>urd,   who  had    not   release*!   to   the 
laih-r.     That  on  th«?  clov^Mith  of  June,  18C0,  Moses  Eu 
i-x<''ijti'd  fo  Kli.-ha  Warlord  a  further  mortgage  upon  a  pa 
of  i|j<'  pr«MMi.-<'.s  I'oi'  >'  1 1.";. 

Til"  an  vv"i'  lurth.-r  all«*L:«'s,  tliat  in  1801,  i>v  a  decree 
till.-  rourt,  tint  r<'l«*ar<!  f'X(?(:ut<Ml  to  Mosi's  Burd  bv  his  so 
wa.-,  as  to  John   r»iii*d,  (Au^  of  the  sons,  declared  fraudulei 
jind  void.     Th.-H.  tlMTriipon  th''  d'ft.'ndant,  Elijah,  purchas 
the  shari;  r»l  John   loj-  a  valuable  consideration,   and  to* 
from  his  fatli.-r,  Moses  l*>urd,  a  deed  for  thirty  three  acre^-  - 
to  srcun*  th(i  mortgage  previously  given  by  him,  and  als 
the  nion<^y  thus  advanced  tor  the  share  of  John.     It  is  pr 
sumed,  though  tin?  answer  docs  not  so  state,  that  the  thift 
thre«j  acres  thus  alleged  to  have  been  conveyed  to  Elijah,  a 
a  part  of  the  premises  mortgaged  to  the  complainant. 

Tlie  answer  furth(T  alleges,  that  the  release  executed 
the  mortgagor  by  his  live  sons,  so  far  as  it  atfects  the  inte 
est  of  the  defendant,  was  obtained  by  the  false  and  fraudc: 
H|tit  representations  of  t)ie  father^  and  under  a  raisappr(2=:^ 
OD  of  his  rights  on  the  part  of  the  son,  and  is  ther^^ 
iMhluleot  and  void. 
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Upon  this  complicated  statement  of  facts,  the  defendant, 
Elijah  Burd,  asks  a  decree  that  his  undivided  four-sevenths 
of  the  mortgaged  premises  are  exempt  from  the  operation  of 
the  comphxinants  mortgage,  and  that  the  thirty  three  acres 
conveyed  to  him  by  Moses  Burd,  the  mortgagor,  shall  not 
^©  sold  to  Siitisfy  the  mortgage  debt,  until  the  interest  of  the 
Mortgagor  in  the  residue  of  the  premises,  shall  be  first  ap- 
plied and  prove  insufficient  for  that  purpose. 

Tlie  case  is  heard  upon  the  complainant's  bill,  and  the  an- 
swer of  one  defendant.  As  between  the  complainant  and 
the  defendant  who  answers,  all  the  allegations  of  the  answer 
^ust  be  taken  as  true.     2  DanidVs  Ch.  Pr.  1188. 

Tlie  court,  therefore,  must  proceed  upon  the  assumption, 
tha^t  at  the  execution  and  delivery  of  the  complainant's 
mortgage,  the  mortgagor  had  no  right,  title,  or  interest 
^l^^^tever  in  the  mortgaged  premises,  and  no  power  or  au- 
thority to  execute  the  mortgage,  but  that  the  title  was  in 
^^lier  parties,  of  whom  the  answering  defendant  was  one. 
-*^hia  entitles  the  defendant  to  a  decree  of  dismissal. 

The  defendant,  however,  is  not  content  with  this  decree 

*^   liis  favor,  but  sets  up  new  facts  in  order  to  establish  e(\\x\' 

^i^a  in  his  favor  against  other  parties,     lie  alleges  that  the 

tXiortgagor,  subsequently  to  the  date  of  the  complainant's 

"Mortgage,  received  a  conveyance  for  the  mortgaged  prem- 

^^^s.   That  as  to  the  defendant,  who  was  one  of  the  grantors 

m  that  conveyance,  the  grant  was  void,  though  valid  as  to 

others  of  them,  by  means  whereof  the  defendant  acquired 

rights  which  he  asks  this  court  to  establish.    The  defendant 

iiftks  that  the  court  establish  his  claim,  upon  a  case  made 

^pon  his  own  allegations)  unsupported  by  evidence  and  not 

J^ponsive  to  the  charges  of  the  bill. 

The  answer  of  one  defendant  is  no  evidence  against  a  co- 
defendant.  2  DanieWs  CK  Pr.  981.  Much  less  can  such 
^w-er  avail  a  defendant,  when  not  responsive  to  the  charges 
^»  the  bill,  but  designed  to  establish  a  case  in  favor  of  the 
"^fendant,  not  within  the  scope  of  the  complainanf  s  case. 
A.n  admisftion  or  allegation  of  fact  in  the  answer,  will  not 
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avail  the  plaintifF>  unless  put  in  issue  by  the  bill.     Gredez/  * 
Eq,  Ev.  23.     The  comphiinant's  bill  is  silent  as  to  any  lid** 
acquired  by  the  mortgagor,  subsequent  to  the  date  of  tL»^ 
mortgage.     If  the  complainant  had  desired  to  avail  himse^lf 
of  this  fact  as  set  out  in  the  answer,  he  should  have  amende?5*^l 
his  bill. 

If  the  answering  defendant  had  desired  to  reap  the  benefi  t 
of  the  facts  upon  which  he  seeks  a  decree  to  establish  h£a^ 
claims,  he  should  have  filed  a  cross-bill.  As  the  case  standi*, 
he  is  asking  a  decree  entirely  outside  of  any  issue  made  \>^ 
the  pleadings. 

So  far  as  the  case  is  within  the  issue,  the  evidence  shows 
that  the  mortgage  which  the  complainant  seeks  to  enforce  is 
null  and  void.     So  far  as  regards  the  case  made  by  the  aa  - 
Kwer,  it  is  not  within  the  issue,  and  is  wholly  unsupporte-^J 
by  evidence.     The  bill  must  be  dismissed  without  prejudice? 
to  the  rights  of  the  complainant. 


Eliza  Palmer  vs.  John  Caspersox,  executor  of  John  C 

Palmer,  deceased,  and  others. 

1.  An  injunction  will  not  lie  by  a  widow  to  restrain  commi<?ion  of 
waste  or  other  inviisions  ol  her  rights  upon  land  sold  fiubject  to  her  dow^r. 
She  has  adequate  remedy  at  law. 

'1.  Courts  of  e«|uity  exercise  concurrent  jurisdiction  with  courts  of  1»^ 
in  the  assij^uinent  of  dower.  But  they  will  not  decide  whether  the  widow 
is  legally  entitled  to  dower. 

3.  If  thts  title  to  dower  is  disputed,  the  right  must  be  cstablish<»d  at  la^ 
For  this  purpose  the  court  may,  and  ordinarily  will,  either  direct  an  i?*"*^ 
or  retain  the  bill,  with  liberty  to  the  conjplainant  to  bring  an  action  ;»t 
law. 

1.  But  whether,  under  such  circnni'^tances.  the  bill  will  or  Mifill  not  b« 
retained,  is  a  matter  resting  in  the  soumi  discretion  of  the  court. 


This  c<1.se  came  before  the  court  upon  a  motion  to  dis.«oh*e 
the  injunction,  which  issued  upon  the  filing  of  the  bill. 
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ifr,  Slape,  for  the  executor,  in  support  of  the  motion. 
Dower  is  a  common  law  right.  Harrison  v.  Eldridge,  2 
Hdttt  R.  401 ;  2  DanielCs  Chan.  Frac.  1343 ;  4  Xent's 
(i)wi.  72;  Svxiine  v.  Perinea  5  Johns,  Ch.  B.  488;  Hock- 
well  V.  Morgan,  2  Beas.  384  ;  Hartslwrne  v.  Hartshorne,  1 
Green's  Ch.  B.  349. 

The  widow  has  received  $200  from  the  estate,  under  a 
mistaken  claim  of  right,  which  she  refuses  to  account  for, 
notwithstanding  the  claims  of  creditors.  Before  she  asks 
eqiiity,  she  must  do  equity.  Nix.  Dig.  270,  §  16 ;  273,  §  35 ; 
274,  §  38. 

She  is  barred  of  dower  by  receiving  $200  as  collateral 
satisfaction.     Jtmes  v.  Powell,  6  Johns.  Ch.  B.  200. 

If  that  is  not  a  bar,  she  should  pay  back  the  $200.  The 
executor  wants  her  to  have  her  dower. 

He  also  cited  Nix.  Dig.  229,  §  16 ;  Stark  v.  Hunton,  Sax- 
^^  224-7 ;  Ddlon  v.  Parker,  1  Swanst.  372 ;  MitcheU  v. 
^^^rt,  3  Atk.  607 ;  Stevenson  v.  Brown,  3  Greens  Ch.  B. 
^3 ;  Glen  v.  Fisher,  6  Johns.  Ch.  B.  35 ;  Blake  v.  Dun- 
'^ry,  1  Vesey  523  ;  4  Kent's  Com.  57,  notes  and  cases  cited ; 
-^owen  et  al.,  appellants,  32  Maine  516 ;  Dundas  v.  Hitch- 
^  12  Howard  256 ;  Light  v.  Light,  9  iTarm  407. 

-^V'*.  S.  A.  AUen,  for  complainant,  contra. 

The  executor  set  off  $200.  It  was  his  own  act — a  gift. 
^^  to  that,  the  testator  died  intestate.  Hartshorne  v.  Harts- 
^^  1  Green's  Ch.  B.  355. 

Waste  should  be  prevented.  Dower  should  be  assigned  by 
^^^  court. 

"*^5e  Chancellor.     The  bill  is  filed  by  the  complainant 
^^e  widow  of  John  C.  Palmer,  deceased,  for  the  recovery 

of  rJ  .  . 

.    ^o\ver  in  the  real  estate  whereof  her  husband  died  seized; 

^H  injunction  to  restrain  the  conveyance  of  the  said  real 

^t^,  sold  by  virtue  of  an  order  of  the  Orphans  Court  of 

^  Oounty  of  Salem,  for  the  payment  of  the  debts  of  the  hus- 

^^OL.  u.  s 
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band;  and  also  for  an  injunction  against  the  purchasers,  to 
restrain  them  from  interfering  with  her  rights. 

So  far  as  regards  the  injunction,  it  is  clear  that  a  sale  L»y 
virtue  of  an  order  of  the  Orphans  Court,  cannot  affect  tbi-*-* 
widow's  riirht  of  dower,  if  any  she  have.     The  sale  is  mad*-* 
subject  to  that  riirht.     The  convevance  from  the  executo  "» ' » 
by   the  terms  of  the  aet,  vests  in  the  purchaser  only  tl:»  ^^ 
estate  of  which  the  husl^and  was  seized  at  the  time  of  h  i  =^ 
death,     yix,  Dio.  704.  §  17. 

The  charge  of  the  bill  that  the  lands  were  offered  for  sa"^  *^ 
clear  of  the  encumbrance  of  the  dower,  if  true  in  point  of  fae  "*-- 
could  not  affect  the  validity  of  the  widow's  claim  fordowe  ^^^'^ 
nor  her  right  to  enforce  it  against  the  purchaser.  But  if  tl 
charge  be  at  all  material,  its  truth  is  fully  denied  by  the  ar 
swer.  Nor  is  ther^  any  necessity  for  continuing  the  injun< 
tion  against  the  purchasers,  to  restrain  them  from  the  con' 
mission  of  waste  ov  other  invasion  of  the  complainant's  right- 
If  any  attempt  should  be  made  by  the  purch:isers  to  tre: 
pass  upon  the  property  of  the  complainant,  or  to  disturb  ht 
in  the  enjovment  of  it.  she  has  adequate  remedv  at  la^ 
There  is  no  groun<l  for  the  continuance  of  the  injunction. 

It  is  well  settled  that  courts  of  equity  exerci?e  a  concui 
rent  jurisdiction  with  courts  of  law  in  the  assiirnment  c 
dower.  1  *)>tnrf/s  K'l.  Jur,^  §  624 :  4  Kcni'is  Com.  71 
Harhhorne  v.  IIart<}utnh\  1  Green -i  Ch.  R,  340;  Sxcaim 
Pcrbu,  b  Johas.  Ch.  R.  488.  In  many  cases  the  exercis 
of  the  juris'liction  is  absolutely  essential  to  the  ends  of  jusiict 
Full  and  adequate  remedv  cannot  be  had  at  law.  1  ^tor^j 
Eq.  J  III'.,  S  6ol!. 

Bat  a  court  of  e.p.iity  will  not  try  a  question  of  legal  tit^-  - 
nor  tlecide  whetli'-r  the  widow   is   leijrallv  entitk^l  to  dower- 
If  til''  title  to  dower  is  disputed,  the  right  must  be  estaL'* 
li.-lie«l  at  law.     For  this  purpose  the  court  may,  and  ordini'^ 
rilv  will,  either  direct  an  issue  or  retain  the  bill,  with  libert  ^ 
to  the  com[)lainant  to  bring  an  action  at  law.     Mitjord' ^ 
Plead.,   by  Jcrcnvjy  121 ;   4  Kent's  Corn.  71 ;   Rockwell  »'- 
Moryan^  2  Beas,  384.     But  whether  a  court  of  equity  will  oT 
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will  not,  under  such  circumstances,  retain  the  bill,  is  a  matter 
resting  in  the  sound  discretion  of  the  court.  I  see  nothing 
in  this  case,  since  the  right  to  an  injunction  has  been  dis- 
lK)sed  of,  calling  for  or  justifying  the  interference  of  this 
court.  Dower  is  strictly  a  common  law  right,  and  is  pro- 
perly cognizable  in  courts  of  common  law.  Havinson  v.  El- 
dridrje,  2  lialst.  E.  400. 

Full  and  adequate  redress  may  be  had  either  in  the  courts 
of  common  law,  or  by  application  to  the  Orphans  Court. 
The  legal  title  to  dower  is  in  controversy,  and  must  be  set- 
tled at  law.  The  estate  is  of  very  small  value,  and  must  be 
greatly  diminished,  if  not  entirely  consumed,  to  the  preju- 
dice alike  of  the  widow  and  of  the  creditors  of  the  deceased, 
by  a  controversy  both  at  law  and  in  equity.  And  although 
the  principle  is  of  universal  application,  that  the  widow's 
claim  for  dower  is  regarded  with  favor,  nevertheless  if  she 
come  into  this  court  asking  equity,  she  should  be  willing  to 
do  equity.  The  undisputed  fact  that  she  has  already  re- 
ceived from  the  estate  of  her  husband,  under  a  mistaken 
claim  of  right,  a  considerable  amount  of  personal  property 
for  which  she  refuses  to  account,  deprives  her  of  all  claim  to 
l>e  regarded  with  peculiar  favor  in  the  enforcement  of  her 
legal  rights.  I  think  the  ends  of  justice  will  not  be  pro- 
moted by  retaining  the  case  in  this  court. 

The  injunction  is  dissolved,  and  the  bill  dismissed  with 
costs,  without  prejudice  to  the  legal  rights  of  the  com- 
plainant. 


C^SES 


ADJUDGED   IH 
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OF  THE  STATE  OF  NEW  JERSEY, 
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Edward  Price  Hunt  vs,  John  Ambruster. 

1.  The  ordinance  of  the  city  of  Camden,  "  authorizing  and  regulate  ^^ 
the  erection  and  building  of  party  walli,'*  is  not  repugnant  to  the  con^  ' 
tution  of  the  United  States,  or  of  this  state.     The  land  is  not  taken   >  ^'^ 
public  use. 

2.  Under  that  ordinance,  the  right  to  compensation  for  the  use  of  * 
party  wall  enures  not  to  the  owner  of  tho  building  at  the  time  of  its  er^*"' 
tion,  but  to  the  owner  at  the  time  the  party  wall  is  used  for  the  purpose  ^ 
building  on  the  adjoining  lot.  It  i.s  not  a  personal  claim  of  the  grants '^' 
but  a  right  annexed  to,  and  which  passes  with  the  ownership  of  the  buil*^*' 
ing  to  the  grantee. 

This  was  an  application  for  an  injunction.     The  case  w^^ 
heard  upon  the  bill  and  answer, 

Mr.  P.  L,    VoorheeSy  for  complainant. 

The  power  to  build  party  walls  in  the  city  of  Camden       ^ 
conferred  by  city  ordinance.     The  corporation  has  power      "* 
pass  by-laws,  which  become  binding  upon  all  the  members 
the  corporation.     WiUcock  on  Corp,  100,  105; 
Boome,  6  WeTid.  656 ;  Sedgwick  on  Statutes  474. 
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The  ordinances  of  a  corporation  are,  like  statutes,  to  have 
a  reasonable  construction.  Sedgwick  on  Statutes  4:66]  Will- 
rock  on  Corp,  159,  160. 

The  house  Wixs  conveyed  by  the  defendant,  with  the  ap- 
purtenances, with  all  his  claim  and  demand,  with  covenants 
of  special  warranty.     There  was  no  provision  in  the  con- 
tract that  the  builder  should  be  repaid  half  the  cost  of  the 
^all,  but  that  the  oxoner  of  the  building  should  be  repaid  by 
the  owner  of  the  lot  adjoining.     If  a  third  party  had  made 
the  improvement,  Ambruster  could  have  had  no  charge  for 
the  wall.    4  Greenleafs  Cruise  256,  §  64 ;  2  Washburn  on 
R,  Pro-p,  468,  §  12. 

The  grantor  is  estopped  from  setting  up  any  claim  which 
was  in  existence  at  the  date  of  the  grant.  The  deed  con- 
veys all  the  appurtenances.  A  party  wall  is  an  appurte- 
nance.    He  is  estopped  by  his  covenant  of  warranty. 

There  is  a  series  of  decisions  in  Pennsylvania,  apparently 
advei-se.  LvgUs  v.  Britifjhurst,  1  Dall,  341 ;  Davidf^  v.  Har- 
ris, 9  Barr  501;  To§d  v.  Stokes,  10  Barr  155;  Gilbert  v. 
DreWf  Ibid,  219.  These  decisions  were  made  under  the  act 
of  April  24th,  1721.    Purdoris  Dig.  ''Party  Walls.'' 

The  language  of  that  act  is  that  the  first  builder  should 
be  re-imbursed.  On  the  10th  of  April,  1849,  the  law  was 
changed  so  that  tUe  right  of  compensation  should  be  taken 
to  have  passed  to  the  purchaser.  Bell  v.  Branson,  5  Harris. 
363.  The  act  of  1721  provides  that  the  first  builder  shall 
be  re-imbursed.  The  act  of  1849  provides  that  the  right  to 
compensation  shall  be  deemed  to  pass  to  a  purchaser,  and 
the  right  shall  exist  in  the  owner.  There  is  no  exception  or 
reservation  in  the  deed.  2  Washburn  on  R.  Prop.  640,  § 
57;  4  Greenleafs  Cniise  271,  note. 

He  cited  also  Eno  v.  Del  Vecchio,  4  Duer  53 ;  3  Kent's 
Com,  438,  note, 

Mr.  G.  M.  Mobeson,  for  defendant. 
On  Ae  25th  of  February,  1860,  the  defendant  conveyed 
to  plaintiff  the  lot  and  the  dwelling  thereon  erected  by  the 
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As  to  personal  right  of  compensation.  Ingles  v.  Bring- 
hurst,  1  Dallas  341 ;  Burlock  v.  Peck,  2  Daer  90;  Campbell 
V.  Mesier,  4  Johis,  CL  E.  335;  S.  C,  6  Ibid.  21. 

The  right  of  compensation  for  building  a  party  wall 
does  not  exist  at  common  law.  Sherrcd  v.  CiscOj  4  Sandf, 
S.  a  JS.  480. 

The  Chancellor.     On  the  25th  of  February,  18G0,  the 

defendant,  by  deed  of  bargain  and  sale,  with  covenant  of 

special  warranty,  conveyed  to  the  complainant  a  house  and 

lot  of  land  in  the  city  of  Camden.  The  description  of  the  prem- 

^^es,  so  far  fis  it  is  at  all  pertinent  to  the  present  inquiry,  is 

^^  follows:  ''Beginning  at  the  northeast  corner  of  Third  and 

■*-inden  streets,  and  running  thence  easterly  along  the  north 

"tie  of  Linden  street  twenty  feet  to  a  corner,  in  the  centre 

^^  a  party  wall,  built  alike  on  other  lands  of  the  said  John 

-^^Viruster  as  on  the  land  herein  conveyed,  thence  northerly 

^^d  parallel  with  Third  street  aforesaid,  along  the  centre  of 

^^^  said  party  wall,  ninety  feet  to  a  corner."     The  deed  is  in 

^^^Ual  form,  conveying  with  the  land  all  the  improvements, 

^•sHts,  liberties,  privileges,  hereditaments,  and  appurtenances 

thereunto  belonging  or  appertaining,  and  all  the  estate,  right, 

^'^le,  interest,  property,  claim  and  demand  of  the  grantor, 

^^  in,  or  to  the  same.     The  house  thus  conveyed  was  erected 

V    -Ambruster,  the  grantor.     The  party  wall  was  constructed 

partly  on  his  own  lot,  and  partly  on  the  adjoining  lot,  under 

^•^e  authority  and  pursuant  to  the  provisions  of  an  ordinance 

'^*    the  city  "  authorizing  and  regulating  the  erection  and 

"^^ilding  of  party  walls."     The  ordinance  provides  that  any 

l>^r8on  erecting  a  building  within  the  city  of  Camden,  may 

^"^Uatruct  the  outer  foundation  walls  thereof  equally  on  his 

^^n  land  and  on  the  land  of  the  adjoining  proprietor,  ac- 

^'^f ding  to  the  directions  of  the  city  surveyor ;  and  that  the 

^>^iierof  the  building  first  erected,  shall  be  re-imbursed  one 

'Kioiety  of  the  value  of  such  party  wall,  or  so  much  thereof 

^  the  next  builder  or  owner  upon  the  adjoining  lot  shall 

wave  oocasion  to  make  use  of,  before  such  next  builder  or 

owner  shall  in  anv  wise  use  or  break  into  the  same. 
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The  recital  in  the  deed,  that  the  house  was  erected  partly 
upon  an  adjoining  lot  of  the  grantor,  is  conceded  to  be  a 
mistake.  It  is  admitted  that  when  the  house  was  erected, 
and  when  the  deed  from  Ambruster  to  Hunt  was  executed, 
the  adjoining  lot,  upon  which  half  of  the  party  wall  stand?, 
was  owned  by  a  third  party.  Ambruster  afterwards  became 
the  purchaser  of  that  lot,  and  commenced  the  erection  of  a 
house  upon  it,  breaking  into  and  using  the  party  wall  for  the 
purposes  of  his  own  building,  before  re-imbursing  the  com- 
plainant for  any  portion  of  the  value  of  the  wall. 

To  restrain  the  party  from  thus  using  the  wall  before 
making  compensation,  and  to  compel  a  compliance  with  the 
requirements  of  the  ordinance,  the  bill  was  filed. 

The  party  wall,  as  constructed  by  the  defendant,  rests  lialf 
of  its  width,  or  four  and  a  half  inches,  on  the  land  conveyed 
to  the  com]>lainant ;  the  remaining  half,  on  the  land  now 
owned  by  the  defendant.  The  partition  line  between  tho 
lots,  as  defined  in  the  deed  to  the  complainant,  runs  through 
the  centre  of  the  wall.  The  legal  title,  therefore,  to  one 
half  of  the  wall,  and  to  the  land  upon  which  it  stands,  is  in 
the  complainant.  The  legal  title  to  the  other  half  of  the 
wall,  and  to  the  land  upon  which  it  stands,  is  in  the' defend- 
ant. The  half  of  the  wall  upon  each  lot  is  subject  to  cer- 
tain easements  in  favor  of  the  adjoining  lot. 

The  defendant  claims  that  as  he  conveyed  to  the  complain- 
ant one  half  of  the  wall  only,  his  right  to  the  remaining  half 
remains  unimpaired.  That  by  virtue  of  the  ordinamv,  he, 
as  owner  of  the  lot  conveyed  to  the  complainant,  became  en- 
titled to  the  remuneration  provided  for  the  use  of  the  wall 
upon  the  adjoining  lot.  That  the  right  to  the  remuneration 
was  a  personal  right,  which  could  not  pass  by  the  deed,  ami 
that  his  grantee  could  acquire  no  right  to  such  remuneration 
by  virtue  of  the  grant.  A  personal  claim  of  the  grantor 
clearly  will  not  pass  by  a  grant  of  the  land.  The  principle 
is  fully  recognized  in  the  cases  which  have  arisen  under  the 
statute  of  Pennsylvania,  of  the  24th  of  April,  1721,  Fur- 
dons  Digest,  ^^  Party  WalUy     By  that  act,  the  right  to  re- 
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muneration  was  given  to  the  builder  of  tlie  house  first 
erected.  And  it  has  uniformly  been  held  to  be  a  personal 
daim  of  the  builder,  which  did  not  pass  with  the  land  to 
any  subsequent  owner.  Davids  v.  Harris^  9  Barr  501  ; 
Toddv.  Stokes,  10  Barr  156;  Gilbert  v.  Drew,  Ibid.  219; 
BtU  V.  Bronson,  5  Harris  363. 

But,  by  the  ordinance  in  question,  the  right  to  be  re-im- 
baraed  for  the  value  of  the  wall  is  given  to  the  owner  of  the 
building  first  erected.  The  right  enures  not  to  the  owner  of 
the  building  at  the  time  of  its  erection,  but  to  the  owner  at 
the  time  the  party  wall  is  used  for  the  purpose  of  building 
on  the  adjoining  lot.  It  is  not  a  personal  claim,  but  a  right 
annexed  to,  and  which  passes  with  the  ownership  of  the 
building.  The  right  to  the  support  of  that  part  of  the  party 
wall  standing  on  the  adjoining  lot,  and  to  whatever  other 
casements  may  exist  as  incident  to  the  structure,  passed  by 
the  deed  as  appurtenant  to  the  land  conveyed.  The  right  to 
compensation  for  the  use  of  the  wall,  also  ptissed  as  an  inci- 
dent of  ownership.  Upon  the  execution  of  the  deed,  all 
wie defendant's  interest  in  the  wall,  and  his  right  to  compen- 
sation were  determined.  When  he  purchased  the  adjoining 
lot,  he  acquired  the  title,  subject  to  the  burden  imposed  by 
the  ordinance. 

It  is  objected  that  the  city  charter  confers  no  power  upon 
the  common  council  to  authorize  one  party  to  erect  a  wall 
"^pon  the  land  of  another,  or  to  require  the  party  whose 
™«  is  thus  occupied  to  make  compensiition  for  the  use 
^  auch  erection.  The  charter,  in  terms,  authorizes  the 
common  council  to  pass  ordinances  "  for  authorizing  the 
^"^tion  and  building  of  pixrtition  or  party  walls  and  fences, 
*Dd  to  regulate  and  govern  the  same."  A  party  wall  is  a 
^^l  constructed  upon  the  line  of  lands  of  two  adjoining 
Proprietors,  and  partly  upon  each,  or  it  may  be  that  the  wall 
^  the  land  upon  which  it  stands  are  held  in  common, 
''''here,  however,  a  party  wall  is  to  be  newly  erected  upon 
too  lands  of  adjoining  proprietors,  each  proprietor  is  the 
^^''^  of  80  much  of  the   wall   as   stands   upon   his  own 
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land.      Tli-e   power  to  auihoriz*?  the  erection  of  such  ^*ali 
noo.'S-iarily  involves  ilie  power  .of  authorizing  its  construc- 
tion upon  the  a[«plioatiou  of  either  proprietor,  with  or  with- 
out th'f  r*on.-»*nt  of  the  a^ljoining  proprietor.     Without  it, the 
authority  '\<  nupitory.     The  grant  of  power  to  accompfet 
a   .spM-itiet]   ol'j»/ct    in'liidfs,    by   necessary  impliciition,  all 
pow«:r.s  rcqui.-?ite  to  etleet  that  oV)iect. 

The  or-linance  i."*  not  repugnant  to  the  constitution  of  th^ 
Unit'<l  »"^tat''.-.  or  of  this  stnt*-,  heoause  compensation  is  not 
prov:«h*«l  tor  thr  hui«l  oeeupie'l  hv  the  walL     The  lan»l  is  not 
taken  f<;r  imhlic  use,  ami.  iherelore,  not  within  the  terms  or 
meaiiinir  of  the  constitution.     The  land  is  not  taken  {ro^ 
the  owu'-r  in  any  sense.     It  remains  his,  together  with  tb^ 
wall  r'jiistniet'-d  upon  it.     If  In?  use  it,  or  any  part  of  it,  ^of 
buildinir  ]»ur[»osi'S,  hr  is  required  to  pay  the  adjoining  ownef  ^ 
inoi'-tv  o\  the  rost  of  the  portion  so  used.     The  ordinaii<^' 
for  purpose's  deemed  equally  advantageous  to  both  the  ^^ 
joining  proj)rietors,  and  benetieial  to  the  corporation  at  lari^^' 
imp«H<'S  a  l)urden  upon  the  land.     The  proprietor  of  the  la^^' 
thus  buj*<len«Ml,  in  contemplation  of  law,  receives  an  eqcii^^^' 
h.'Ut  in  th«*  corrt'sponding  eas'.*m...'nt  which  he  enjoys  in  tt*- 
land  of  th«f  adjoining  proprietor. 

J-'imilar  laws  have  existed  from  a  very  early  period  *^ 
England  and  in  this  country,  and  they  have  been  regard<^^ 
not  as  unauthorized  violations  of  the  property  or  rights  ^* 
the  citizen,  but  rather  as  reasonable  and  useful  regulation^' 
and  as  evidences  of  a  vigilant  and  civilized  police.  Statx^^^ 
14,  (h'o.  3,  eh,  78;  Funlona  DigcH,  ''Party  WaUs]''  Stctt- 
of  Pcaa.,  April  24,  1721 ;  3  KeixCa  Com,  438,  note  ct  ; 
Iivjh's  V.  Jhinr/hurd,  1  DalL  345. 

The  complainant  is  entitled  to  a  decree. 
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John  P.  Dewitt  v8,  Richard  II.  Ackerman  and  others. 

1.  A  bill  for  partition  will  not  lie  where  the  title  is  denied,  or  depends 
on  doubtful  facts  or  queRtions  of  law. 

2.  Where,  upon  a  bill  for  partition,  the  title  is  denied,  equity  may  re- 
tain the  suit  to  give  the  complainant  an  opportunity  to  establish  his  title 
at  law.  But  there  is  no  room  for  the  excrrise  of  the  power,  where  the  de- 
fendant has  established  a  valid  title  to  the  premises  in  dispute. 


Mr,  BarkaloWj  for  complainant. 

ifr.  Hopper  and  Mr.  Woodrvff,  for  defendants. 

The  Chancellor.     The  bill  is  filed  for  the  partition  of 

tvo  lots  of  land  in  the  county  of  Passaic.     The  complainant 

claims  title  to  a  share  of  an  equal  undivided  half  part  of  the 

Is^nd,  under  the  will  of  Elizabeth  Dewitt.     At  the  date  of 

^lie  >vill,  the  land  was  subject  to  a  mortgage,  which  was  sub- 

s^uently  foreclosed.     Both  lots  were  sold  by  virtue  of  an 

•iiecution,  issued  upon  the  decree.     The  purchaser  at  the 

iWifi's  sale  conveyed   the  entire  premises  to  Richard  H. 

Ackerman,  one  of  the  defemhmts,  who  is  in  possession,  claim- 

'^8  title.     The  only  question  in  controversy  between   the 

Parties  is,  whether  the  mortgage  covered  the  whole,  or  only 

au  undivided  half  of  the  lands  devised.     It  is  not  denied 

^batthe  sheriflF's  deed,  and  the  subsequent  deed  to  Acker- 

®*u,  covered  the  whole  of  the  land, 

Thia  is  not  a  proper  case  for  partition.  The  defendant  is 
'"  posa^ssion,  claiming  title,  an<l  under  color  of  a  deed  cov- 
^riiigihe  entire  premises.  A  bill  for  partition  will  not  lie 
^liere  the  title  is  denied,  or  depends  on  <loubtful  tacts  or 
H^cstiona  of  law.  ilajincrs  v.  Manners,  1  Greens  Ch.  R. 
•^1;  Van  Riper  v.  Befxlcin,  2  Greens  II  132;  Wilkin  v. 
tt'ittrin,  1 /o/iyw.  Ch.  Ji.  Ill;  Coxe  v.  Smith,  4  Johns.  Ch. 
*•  271;  2  £ar6.  Ch.  Fr.  285. 
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Where  the  title  is  denied,  the  court  may  retain  the  bill  to 
give  the  party  an  opportunity  to  establish  his  title  at 
law.  But  this  course  would  not  avail  the  complainant  in  the 
])resent  case.  The  decree  and  the  execution  in  the  fore- 
closure suit  authorized  the  sale  of  the  entire  premises.  The 
title  of  Ackerman  is,  therefore,  unquestionably  valid  at  law. 
The  real  point  of  the  controversy  is,  whether  the  mortgage 
covered  the  entire  premises;  and  whether  the  decree  and 
execution  were,  in  fact)  warranted  by  the  terms  of  the  mort- 
gage. As  the  evidence  has  been  taken  in  full,  and  the  ques- 
tion involved  submitted  for  the  decision  of  the  court  with- 
out objection  by  either  party,  it  may  be  proper,  to  save 
further  controversy,  to  state  that  I  see  no  ground  upon 
which  the  complainant  am,  in  any  form  of  proceeding,  es- 
tablish his  claim  to  relief.  Independently  of  the  parol  evi- 
dence, the  terms  of  the  mortgage  are  suflSciently  broad  to 
cover  the  entire  premises,  and  to  warrant  the  execution  and 
the  sale  as  made  by  the  sheriff. 

The  bill  must  be  dismissed. 


Jacob  Wilson  vs.  Chakles  B.  Wood. 

1.  upon  a  contract  for  the  conveyance  of  real  estate  by  deed  with  "  usual 
covenants,"  the  grantee  is  entitled  to  covenants  of  seisin,  of  right  to  ecu- 
vey,  against  encumbrances,  ol  quiet  enjoyment,  and  of  warranty. 

2.  "  What  are  usual  covenants  in  deeds  in  a  given  locality  "  may  be  refer- 
red to  a  msister. 


3fr.  Offdcfiy  for  comphiinant. 

The  deed  tendered  by  defendant  was  defective  for  want  of 
metes  and  bounds  in  the  description.  It  wws  unintelligible, 
and  lacked  certainty. 

It  contixined  no  other  covenant  but  that  of  warranty.  The 
contract  was  for  usual  covenants.  Covenants,  in  the  plural, 
necessarily  imply  more  covenants  than  one.  .  The  clause, 
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'*  usual  covenants/'  includes  four  distinct  covenants.  1.  Cov- 
enant of  saizin.  2.  Of  the  grantor's  right  to  convey.  3. 
Against  encumbrances.  4.  Covenant  of  warranty.  2  Sug, 
on  Vea,  (7th  Am.  ed,)  701;  2  Hilliard  on  Real  Prop.,  ch, 
86,  y.  393,  §  59;  Ibid,  399,  §  9i;  4  Kmt's  Com,  471. 

Jl/r.  Leupp,  for  defendant. 

The  deed  contained  the  covenant  of  warranty,  which  is  the 
U3i.iial  covenant  in  all  deeds,  and  will  be  regarded  as  suffi- 
cient where  the  title  on  record  is  satisfactory  to  the  counsel. 
It  is  admitted  that  the  title  is  perfect  and  without  flaw.  It 
Imls  been  examined  by  the  complainant's  counsel,  and  found 
perfectly  satisfactory. 

E^very  covenant  must  receive  the  same  construction  in 
every  court;  it  must  be  construed  according  to  the  true  in- 
tent and  meaning  of  the  parties.  Courts  will  not  confiue 
tkemselves  within  the  narrow  limits  of  a  literal  interpreta- 
tion, but  will  take  a  more  liberal  view,  and  look  at  the  whole 

Rcope  and  object  of  the  deed.     2  JParsoiis  on  Con,  {2d  ed.) 
11,  17;  Piatt  on  Cov,  136. 

And  the  contract  is  to  be  interpreted  by  the  same  rules  in 
ft-^l  courts,  both  of  law  and  equity.     The  intent  of  the  parties 
^'^  of  paramount  influence  in  the  interpretation  of  the  con- 
tract.  4  Kent's  Com.  472 ;  Chapman  v.  Holmes^  5  Ilalat.  R, 
30,  34;  Moore  v.  Rake,  2  Dutchcr  574. 

There  will  be  no  extension  of  the  contract  against  the 
grantor.  The  doctrine  of  the  construction  of  the  deed 
"^J'^gmost  strongly  against  the  grantor,  is  not  of  universal 
application.  A  doubt  will  always  be  resolved  in  favor  of  the 
obligor.    2  Parsons  on  Con,  22;  Shep.  Touch,  375,  380. 

The  Chancellor.  The  bill  is  filed  by  the  purchaser 
^^S^nat  the  vendor,  to  compel  the  specific  performance  (f 
*  contract  for  the  sale  and  conveyance  of  real  estate.  By 
^ne  terms  of  the  contract,  the  conveyance  was  to  be  "by 
^•^with  usual  covenants."  The  deed  tendered,  contained 
^"ly  the  oovpnant  of  general  warranty.     This  the  purchaser 

Vol.  il  t 
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refused  to  accept,  upon  the  ground  that  it  was  not  a  compli- 
ance with  the  terms  of  the  agreement.  The  counsel  of  the 
purchaser  thereupon  prepared,  and  submitted  to  the  vendor 
to  be  executed,  a  deed  containing  (in  addition  to  the  cove- 
nant of  general  warranty)  covenants  of  seizin,  of  right 
to  convey,  and  against  encumbrances.  This  the  grantor  re- 
fused to  execute. 

The  only  question  is,  what  are  "usual  covenants"  in  a 
deed  of  bargain  and  sale  of  a  fee  simple  estate. 
.  The  usual  personal  covenants  inserted  in  a  conveyance  in 
fee,  as  stated  by  Chancellor  Kent,  are:  1.  That  the  grantor 
is  lawfully  seized.  2.  That  he  has  a  good  right  to  convey. 
3.  That  the  land  is  free  from  encumbrances.  4.  That  the 
grantee  shall  quietly  enjoy.  5.  That  the  grantor  will  war- 
r  int  and  defend  the  title  against  all  lawful  claims.  4  Kent's 
Com.  471. 

The  authorities  agree  that  all  these  covenants,  except  the 
last,  are  usual  covenants  in  a  conveyance  of  the  fee.  In  lieu 
of  the  covenant  of  warranty,  the  usual  covenant  in  England 
is  a  covenant  for  further  assurance.  2  Sugden  on  Vendors 
{7th  Amer,  ed.)  701,  ch,  13,  sec.  3,  §  2;  4  Cruises  Dig. 
459,  title  32,  ''Deed;'  chap.  25,  §  47,  §  62;  Ibid.  {Green- 
leaf's  ed.)y  title  32,  ''Deed,"  chap.  26,  §  47;  Hawle  on  Coi\ 
{Zded.)  11. 

It  is  material  to  observe  that  the  question  is  not  what 
C  venants,  in  the  absence  of  a  special  agreement  for  cove- 
nants, the  von«lor  is  obliged  to  give,  and  the  purchaser  has 
a  right  to  demand.  The  character  of  the  deed  to  which  the 
complainant  is  entitled,  depends  upon  the  language  of  hisJ 
agreement,  which  is  to  convey  **  by  deed  with  itsiial  cove- 
tiants." 

If  the  defendant  intended  to  rely  upon  a  well  settled  local 
u^age,  by  the  aid  of  which  his  contract  was  to  be  inter- 
preted, it  Wiis  incumbent  upon  him  to  show  it.  No  such  at- 
tempt is  made,  either  in  his  answer  or  by  the  evidence.  On 
t^e  contrary,  the  defendant,  in  his  answer,  relies  upon  the 
true  construction  to  be  given  to  the  terms  of  his  agreemeoL 
It  is  shown,  moreover,  by  two  of  the  complainant's  witnesseSi 
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that  the  deed  which  the  defendant  was  requested  to  execute, 
contained  the  usual  covenants. 

Upon  an  agreement  for  "usual  covenants"  in  a  lease, 
owing  to  the  great  variety  of  local  usages  respecting  the 
terms  of  leases,  it  is  sometimes  referred  to  a  master  to  inquire 
what  are  usual  covenants.  Henderson  v.  Hay,  3  Bro.  Ch, 
jB.  632,  twte ;  Boardman  v.  Mostyn,  6  Vesey  467 ;  1  Ho- 
vendena  Sup.  616. 

And  where  a  controversy  arises  as  to  what  are  the  usual 
covenants  in  deeds  in  a  given  locality,  the  same  practice 
may  perhaps  with  propriety  be  adopted.  But  upon  the 
pleadings  and  proofs  iq  this  case,  I  see  no  propriety  in  such 
reference. 

The  complainant  is  entitled  to  a  decree. 


Edmui^d  Brewer  vs.  UmAn  Norcross. 

1.  The  general  rule  in  equity,  as  well  as  at  law,  is  that  joint  and  separate 
debtA,  or  debts  accruing  in  different  rights,  cannot  be  set  off  against  each 
other.  But,  wherever  it  is  necessary  to  effect  a  clear  equity,  or  to  prevent 
irremediable  injustice,  the  set-off  will  be  allowed,  though  the  debts  are  not 
mutual. 

2.  In  cases  of  insolvency,  or  of  joint  credit  given  on  account  of  individ- 
ual indebtedness,  or  where  the  Joint  debt  is  a  mere  security  for  the  sepa- 
rate debt  of  the  principal,  the  equity  is  obvious,  and  the  set-off  will  be' 
allowed. 

3.  Upon  a  bill  between  partners  for  an  account  of  the  partnership  trans* 
actions,  an  allegation  of  the  answer  that  a  third  party  is  a  joint  partner 
with  the  c<>mplainant  and  defendant,  and  therefore  a  necessary  party  to 
the  suit,  can  not  be  assumed  to  be  true,  at  the  hearing  upon  exceptions  to 
the  answer. 

4.  Upon  a  bill  filed  to  settle  the  accounts  of  one  partnership,  a  settle- 
ment of  the  accouQts  of  another  and  different  partnership  cannot  be  ef- 
tected  opon  the  defendant's  answer.     The  remedy  is  by  cross-bill. 


This  case  came  before  the  court  upon  an  appeal  by  the 
defendant  from  a  report  of  the  master  on  exceptions  to  ths 
lolwer. 
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.  ifi\  J,  Wilson^  for  defeudant,  in  support  of  the  answer. 

The  defendant  sets  up  in  his  answer,  farming  transac- 
tions and  an  individual  account  between  the  parties.    The 
exception  is  that  these  matters  cannot  be  introduced.    The 
decision  in  the  cause  should  be  a  final  settlement,  on  exami- 
nation of  all  accounts  between  them.     The  firm  was  really 
closed  when  the  mail  contracts  terminated.     There  is  no  al- 
legation of  debts  due  from  the  firm.     No  suggestion  in  be- 
half of  creditors.     No  charge  of  concealm3nt  of  funds.    It 
is  not  a  bill  by  or  against  the  partnership,  but  by  an  indi- 
vidual partner  against  a  co- partner,  for  the  settlement  of  cross 
demands,  which  being  settled,  he  j)rays  that  the  balance 
found  due  may  be  paid  over  to  him.     The  decree  will  be  to 
pay  over  the  debt  found  due  by  one  partner  to  the  other. 
What  the  defendant  wishes  is,  tlia't  if  a  balance  is  lound  due 
from  him  on  the  partnership  account,  he  may  at  the  same 
time  show  individual  indebtedness  from  the  complainant  to 
him. 

Assumpsit  would  lie  at  common  law,  by  one  partner 
against  another,  for  a  balance  admitted  on  an  express 
promise  to  pay  it.  Gidick  v.  G allele y  2  Greens  H.  578;  Jen- 
nap  V.  Cook,  1  HaUt,  li.  431 ;  Goio  on  Part,  74.  In  that 
ai-tion,  individual  accounts  may  be  set  off. 

Equity  exercises  its  jurisdiction  and  powers  in  such  a  way 
as  will  best  attain  the  ends  of  justice.  It  does  not  derive  its 
jurisdiction  from  the  statutes  of  set-off.  It  proceeds  on  dif- 
ferent principles,  and  in  different  forms,  from  a  court  of  law. 
2  Story's  Eq.  Jar.,  §  1435-7.  In  cases  of  insolvency  it  will 
allow  a  set-off  when  not  otherwise  admissible.  Simpson  v. 
Hart,  14  Johns.  E,  63 ;  Nelson  v.  Hill,  5  Howard  127. 

Where  one  partner  dies,  neither  his  representatives  nor 

the  survivor  may  go  into  equity  for  an  account,  and  join  the 

.surviving  partner  and  the  representatives  of  the  deceased 

partner.     The  creditors  of  both  firms  may  unite.     Blake  v. 

lAingdon,  19  W  485,  492-4. 

As  to  the  partnership  respecting  the  farm.  The  partieft 
owned  the  farm  all  the  time  that  the  partnership  in  the  stages 
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continued ;  the  farming  and  staging  were  connected.  Th6 
produce  of  the  farm  was  taken  to  feed  the  stage  horses ;  the 
manure  from  the  stable  waR  taken  to  the  farm.  These  are 
the  allepjations  of  the  answer,  and  they  must  be  taken  as 
true.  It  may  be  objected  that  the  relief  should  be  by 
cross-bill,  but  we  should  then  be  met  by  the  objection  that 
there  was  no  equity  in  our  bill.  Is  it  not  just  as  well  to 
bring  the  matter  before  the  court  by  our  answer?  It  is 
mere  matter  of  form.  Ayliffe  v.  Murray ^  2  Atk.  59;  Story' b 
Eq.  PI,  §  389,  393-5. 

Recent  legislation  has  rendered  a  cross-bill  unnecessary. 
The  defendant  himself  may  be  a  witness,  and  may  exhibit 
interrogatories  to  the  complainant.  All  the  ends  of  justice 
may  be  fully  attained  as  the  pleadings  now  stand.  Why  re- 
sort either  to  a  cross-bill,  or  to  a  suit  at  law  ?  Ames  v.  N,  J, 
Franklinite  Co.,  1  Beas,  66. 

The  court  ought  not  to  encourage  the  filing  of  cross-bills ; 
it  increases  expense  and  involves  delay. 

Mr.  (t.  M.  Bobeson,  for  complainant,  contra. 

The  complainant's  bill  is  simply  a  bill  for  an  account  of 
partnership  transactions.  The  complainant  is  entitled  to 
come  into  equity,  because  he  is  a  partner.  He  annexes  to 
his  bill  a  detailed  account  of  the  partnership  transactions. 

The  answer  alleges  that  about  eleven  years  ago,  i.  e,,  two 
years  before  the  commencement  of  the  partnership  set  out 
in  the  bill,  that  there  were  other  transactions  between  the 
parties ;  that  they  owned  a  farm  in  Delaware,  not  where  the 
stage  routes  are.  It  is  not  pretended  that  it  was  bought  in 
reference  to  the  stage  business,  or  that  it  was  kept  or  carried 
on  for  the  benefit  of  the  staging.  All  the  allegation  is  that  the 
defendant  is  informed  and  believes  that  the  manure  from  the 
stage  stables  was  used  on  the  farm.  No  connection  is  shown, 
nor  is  the  process  described  by  which  the  operations  of  the 
farm  and  the  staging  become  united. 

This  is  in  no  way  responsive  to  the  bill.  It  is  no  answer  to 
any  allegation  oontfiined  in  the  bill.    If  true,  it  is  imperti- 
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nent.  The  matter  set  up  by  the  answer  should  be  such  as 
should  be  taken  into  consideration  in  the  original  case,  or 
proper  to  be  taken  into  account  in  making  a  settlement  of 
the  matter  contained  in  the  bill.  It  is  entirely  unnecessan' 
to  a  full  settlement  and  understanding  of  the  affairs  of  the 
partnership. 

So  far  as  appears  upon  the  answer,  the  investigation  of 
the  affairs  of  the  firm  is  totally  irrelevant  to  the  matter  of 
the  bill,  and  in  no  way  material  to  the  investigation  of  the 
matters  charged  in  the  bill.  2  DanielVa  Ch.  Pr,  838,  nof^ 
1 ;  Hood  V.  Inman,  4  Johns.  Ch,  R.  437  ;  Woods  v.  iforrell, 
1  Johns.  Ch.  R.  103.  The  test  of  its  relevancy  is  whether 
the  subject  of  the  allegation  can  be  put  in  issue,  and  given  in 
testimony  between  the  parties  in  the  cause.  Stoiys  Eq. 
Pl.y  §  268 ;  Wood  v.  Mann,  1  Samners  R.  578. 

These  matters  could  not  have  been  joined  together  or  set 
up  in  connection  in  a  bill  of  complaint.  It  would  have  mail" 
the  bill  multifarious.  Whatever  would  make  a  bill  multifa- 
rious would  be  impertinent  in  an  answer,  unless  ujxjn  sora'^ 
special  ground  of  equity.  1  DanicWsCh.  Pr.  384,  note: 
Sionjs  Eq.  PL,  §  271 ;  Swift  v.  Eckford,  6  Paige  22;  Boyi 
V.  Hoyt,  5  Ibid.  65. 

The  subject  matter,  the  nature  of  the  interest,  and  the 
parties,  are  all  different  and  incapable  of  being  united.  Iso 
reason  is  found  in  the  answer  why  these  different  matters 
should  be  united.  3  Daniell's  Ch,  Pr.  1742;  Troup  v. 
Haight,  Hopk.  Ch.  R.  270. 

These  matters,  if  at  all  material  or  relevant  to  the  matter 
in  issue,  should  be  introduced  by  cross-bill.  The  equity 
should  be  spread  out  upon  the  face  of  the  bill.  If  the  com- 
plainant is  found  indebted  on  the  individual  account,  how  is 
the  defendant  to  recover  ?  But  how  can  matters  so  totally  dis- 
tinct  be  set  up  even  by  crass-bill  ?  Story  s  Eq.  PL,  §  389, 
401 ;  Daniel  v.  Morrisons  Exr,  6  Dana  182. 

The  matters  are  set  up  in  the  answer  as  an  equitable  set- 
off.    The  mere  existence  of  cross  demands  is  not  a  sufficient 
iprottnd  of  set-off.    2  Story's  Eq,  Jur.,  §  1436,  1437  a;  Blake 
\  Laiigdon,  19  VL  485. 
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Every  case  cited  by  JuJge  ReJfield  in  Blake  v.  Langdoa, 
13  a  case  of  bankruptcy. 

The  fifth  exception  relates  to  an  individual  account  barred 
by  the  statute  of  limitations.  It  so  appears  on  the  face  of 
the  schedule.  This  has  no  relation  to  the  partnership  ac- 
counts. It  is  a  mere  claim  at  law  having  no  equity.  We 
can  take  no  issue  on  the  matter.  It  clearly  should  be  set  up 
by  bill.     StQi^'8  Eq,  PL,  §  280;  1  DanieWa  Ch  Fr,  386. 

I  have  proceeded  on  the  ground  that  George  Brewer  is  in 
fact  a  partner ;  upon  that,  the  whole  case  rests.  For  the 
purposes  of  this  case  and  upon  this  issue,  that  fact  does  not 
judicially  appear.  They  may  show  by  tlieir  answer  that 
George  Brewer  is  a  necessary  party,  but  they  Ciin  have  no 
benefit  from  that  till  the  right  is  esUiblished.  If  they  want 
the  benefit  of  it  before  hearing,  it  must  be  set  up  by  plea. 
Affirmative  matter  set  up  in  answer  will  not  be  presumed  to 
l>e  true.  1  Barb,  Ch,  Fr.  109 ;  Dodge  v.  Ferkins,  4  Ma- 
9on,  435 ;  Wood  v.  Maari,  1  Samaer  578. 

Mr,  A.  Browning,  on  the  same  side. 

The  bill  is  for  the  settlement  of  a  partnership  account. 
The  answer  is  purely  defensive,  either  h)y  way  of  denial  or  of 
avoidance.  Outside  of  matters  of  denial  or  of  avoidance,  mat- 
ters, to  give  the  court  jurisdiction,  must  be  set  up  by  way  of 
cross-bill,  in  order  that  the  plaintiflF  may  have  an  opportu- 
nity of  answering.  Blending  different  matters  in  the  same 
i^uit,  is  as  objectionable  in  equity  as  at  law.  Story's  Eq,  FL, 
§  863 ;  2  Daniells  Ch,  Fr,  838. 

The  two  matters  of  the  mail  contract  and  the  farming 
business  are  essentially  distinct  and  separate,  unless  ty 
agreement  they  have  been  so  mingled  as  of  necessity  to  be 
settled  together,  or  by  transactions  which  imply  an  agree- 
ment, are  so  blended  that  they  cannot  be  settled  separately. 
But  the  fact  of  their  being  so  blended  or  complicated  can- 
not be  set  up  in  the  answer.  It  must  be  by  cross-bill,  in 
order  that  the  complainant  may  have  an  opportunity  of  an- 
swering. Story's  Eq,  FL,  §  389, 390;  3  Daniell's  Ch.  Fr.  1742 ; 
White  V.  Butaid,  2  Faige  164. 
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If  the  want  of  proper  parties  appear  upon  the  face  of  tk^ 
bill,  the  objection  should  be  by  demurrer.  If  it  does  no "t 
appear,  it  may  be  brought  out  by  plea  or  answer,  or  upoc^- 
the  facts  stated  in  a  cross-bill.     Story's  Eq,  PL,  §  237. 

Mr.  Carpenter^  in  reply. 

It  is  clear  that  the  objection  for  want  of  proper  parties 
may  be  made  by  answer.  If  the  facts  stated  in  the  answer 
show  clearly  that  the  brother  of  the  complainant  is  a  neces- 
sary party  to  a  full  investigation  and  settlement  of  the  mat- 
ters involved  in  the  bill,  the  court  will  cause  him  to  be  made 
a  defendant. 

All  matters  necessary  to  the  investigation  of  the  whole 
subject  matter  of  controversy  are  proper  to  be  stated  in  the 
answer.  If  the  statements  of  the  answer  blending  different 
transactions,  however  distinct  and  separate  in  themselves, 
are  pertinent  and  material  to  the  defense,  they  are  properly 
united  in  the  answer.  The  question  is  not  whether  they  must 
necessarily  be  examined  together,  but  whether  they  are  so 
related  that  they  may  be  properly,  and  without  confusion  or 
embarrassment,  examined  in  the  same  suit. 

No  discovery  is  sought,  which  alone  renders  a  cross-bill 
necessary.  As  to  the  individual  accounts  of  the  parties,  which 
arc  introduced  by  the  answer,  they  may  or  may  not  prove 
to  be  material  and  pertinent  to  the  defense.  They  should 
not  be  stricken  out  summarily  upon  exceptions,  but  should 
stand  till  the  evidence  is  taken. 

The  Chanicellor.  The  bill  is  filed  by  one  partner  against 
his  co-partner,  for  an  account  of  the  partnership  transactions 
in  the  business  of  running  stages  and  carrying  the  mail, 
under  contracts  with  the  government  of  the  United  States, 
from  the  first  of  July,  1852,  to  the  30th  of  June,  1856. 

The  defendant,  by  his  answer,  claims  that  there  are  mo- 
nies due  to  him  from  the  complainant  on  various  accouniR, 
of  which  he  asks  a  settlement;  and  that  the  amounts  found 
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due  may  be  allowed  by  way  of  set-off  to  tho  demand  of  the 
complainant,  if  anything  shall  be  found  due  to  him. 

The  complainant  excepts  to  the  answer.  The  exceptions 
relate  to  so  much  of  the  answer  as  asks  to  set  off  the  announts 
claimed  to  be  due  from  the  complainant  to  the  dofi.*ndant. 

1.  On  account  of  a  farm  of  which  the  complainant,  the 
defendant,  and  one  George  Brewer  were  joint  and  equal  own- 
ers, and  which  vras  occupied  and  managed  by  the  complain- 
ant for  the  use  and  benefit  of  the  joint  owners. 

2.  For  mules  and  harness  belonging  jointly  to  the  parties, 
coraplainant  and  defendant,  an«l  the  said  George  Brewer, 
which  were  sold,  and  the  price  therefor  received  by  the  com- 
plainant. 

3.  For  an  account  of  the  defendant  against  the  complain- 
ant in  his  individual  capacity. 

4.  For  an  individual  account  of  the  defendant  against 
George  Brewer. 

The  several  matters  thus  set  up  by  way  of  defense,  have 
no  natural  or  necessary  connection  with  the  subject  matter 
of  the  bill.  They  are  in  themselves  entirely  distinct  and 
unconnected.  If  they  were  united  in  the  same  bill,  it  would 
constitute  the  vice  of  multifariousness.  A  claim  against  two 
or  more  defendants  cannot  ha  properly  united  in  the  sam«? 
bill,  with  a  separate  claim  against  on  3  only.  Nor  c:\n  dis- 
tinct claims  against  two  or  more  defendants,  upon  individu*\l 
accounts,  be  thus  joined.  1  DatiieWs  Ch.  Pr.  383 ;  Story  s 
Eq,  PL,  §  271. 

The  bill  is  filed  for  the  sole  purpose  of  effecting  a  settle- 
ment of  the  partnership  accounts  of  the  complainant  and 
ilefendant  in  a  specified  business.  The  allegation  that  the 
]>arties  were  engaged  in  other  transacjtions  with  third  per- 
sons, or  with  each  other,  either  as  partners,  or  on  their  indi- 
vidual accounts,  is  impertinent  to  the  matter  of  the  suit. 

The  general  rule  in  equity,  as  well  as  at  law,  is,  that  joint 
and  separate  debts,  or  debts  accruing  in  different  rights, 
canoot  be  8et  off  against  each  other.  At  law,  under  the 
8tatat68  of  set-off,  the  rule  is  inflexible;  but  in  equity,  spe- 


226  CASES  IX  CHANCERY. 

Brewer  r.  NorcroM. 

cial  circumstance  give  rise  to  exceptions.  Courts  of  equity 
cxerci.se  a  jurisdiction  in  matters  of  set-off,  independent  of 
the  statutes  upon  the  subject.  They  look  beyond  the  form 
of  the  contract,  to  its  real  character ;  and  beyond  the  nomi- 
nal parties,  to  the  parties  to  be  aflFected  by  the  decree. 
Wherever  it  is  necessary  to  effect  a  clear  equity,  or  to  pre- 
vent irremediable  injustice,  the  set-off  will  be  allowed,  though 
the  tlebts  are  not  mutual.  VuUiamv  v.  Noble,  3  Mer.  618; 
I>ih  V.  0>jke,  4  Johiu,  Ch.  R.  13;  Blake  v.  Langdon.Vi 
17.  404:  2  Story's  Eq.  Jur.,  §  1437;  Receivers  v.  Patemn 
Gas  IvM  Co.,  3  Zab.  283. 

In  cases  of  insolvency,  or  of  joint  credit  given  on  account 
of  indivirluul  indebtedness,  or  where  the  joint  debt  is  a  mere 
security  for  the  separate  debt  of  the  principal,  the  equity  i» 
obvious,  and  the  set-off  will  be  allowal. 

I  do  not  perceive  that  any  equitable  ground  for  allowing 
the  sot-off  is  disclosed  by  the  answer.  Insolvency  or  dan- 
ger of  irremediable  loss  is  not  suggested. 

One  of  the  allegations  of  the  answer  is,  that  George  Brewer 
was  a  joint  partner  with  the  complainant  and  the  defendant 
in  the  stas^ina:  business  as  well  as  in  the  farm,  and  that  he  is, 
therefore,  a  necessary  party  to  the  suit.     It  is  clear,  that  at 
this  stage  of  the  cause,  the  court  cannot  act  on  the  as- 
sumption that  this  allegation  is  true.      If  the  fact  should 
be  established  in  evidence,  the  bill  is  clearlv  defective.     If 
the  bill  should  be  amended,  the  defendant  will  have  a  right 
to  answer  the  amended  bill,  and  to  avail  himself   of  any 
equitable  defence  to  which  such  new  state  of  facts  may  en- 
title him.    A  set-off  of  the  individual  account  against  George 
Brewer  can  have  no  possible  foundation,  if  Jiebe  not  a  neces- 
sary party  to  the  bill.     Nor  is  there  ground  suggested  for  a 
net-off  of  the  individual  indebtedness  of  the  complainant  to 
the  defendant. 

The  only  plausible  grounds  stated  in  the  answer,  upon  which 
the  right  of  equitable  set-off  can  be  made  to  rest,  are,  that  the 
same  parties  were  interested  as  partners  in  both  partnershipe, 
$skd  that  the  defendant  believes  that  the  busineaa  of  both 
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rms  was  so  connected  and  blended,  that  justice  requires 
hat  the  accounts  of  both  partnerships  should  be  inquired 
nto  and  settled  at  one  and  the  same  time.  The  onlv  reason 
asigned  for  this  belief  of  the  defendant  is  his  hearing  and 
»elief,  that  the  products  of  the  farm  were  taken  for  the 
ise  of  the  horses  upon  the  stage  route,  and  that  manure 
rom  the  stables  of  the  stage  company  was  used  upon  the 
arm.  Now  the  facts  alleged  create  no  necessity  for  the  set- 
lement  of  the  accounts  of  both  firms  at  the  same  time.  Nor 
:an  the  court  act  upon  the  general  allegation  on  the  part  of 
lie  defendant,  of  his  belief  in  the  existence  of  such  necessity. 
Dhe  £BU)t8  upon  which  such  allegation  is  founded,  should  be 
clearly  and  distinctly  set  forth. 

Nor  can  the  defendant  have  this  relief  by  way  of  answer, 
[t  must  be,  if  at  all,  by  original  bill.  He  is  not  asking, 
ipon  equitable  grounds,  the  mere  right  of  setting  oflp  one  in- 
debtedness against  another.  But,  upon  a  bill  filed  to  settle  the 
uxx>unt8  of  one  partnership,  he  asks  that  there  should  at  the 
same  time  be  a  settlement  of  the  account  of  another  and  dif- 
ferent partnership.  If  the  balance  upon  the  settlement  of 
ihe  account,  in  respect  to  which  the  bill  is  filed,  should  prove 
:o  be  in  favor  of  the  complainant,  but  upon  the  settlement 
>f  both  accounts,  the  balance  should  be  in  favor  of  the  de- 
'eodant,  what  remedy  could  he  have,  or  what  decree  could 
>e  pronounced  upon  the  pleadings  as  they  stand?  If,  in 
:hi8  aspect  of  the  case,  the  defendant  has  any  equity,  he 
:an  have  relief  only  by  way  of  cross-bill. 

I  think  all  the  exceptions  to  the  answer  are  well  taken, 
kod  must  be  sustained^ 
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Ci£\RLEs  M.  Lanxixo  VS.  TiiE  Administrator  of  Jott^ 

V.  Lanning. 

1.  A  fxpoutod  to  B  an  a<*»ignrnpnt  of  two  bonds  and  mortgages,  amount- 
ing lo  about  $1300,  in  trnst  to  collect  the  moneys  due  thereon,  and  aftef 
satiHiying  certain  claims  against  A,  to  pay  out  of  said  money  to  C  a  debt 
of  $1-.'U,  with  interest,  and  to  pay  the  surplus,  if  any,  to  the  complain»ot- 
A  aft^nwards  tik-d  a  bill  to  set  aside  the  assignment  in  favor  of  C. oo  ih^ 
ground  that  there  was  no  debt  due  to  him;  that  the  notes  which  consti- 
tuted the  j>retended  in«iebtedness  were  given  without  consideration,  and 
with  a  view  to  the  creation  of  the  trust :  and  that  the  real  consideratioa 
of  the  assignment  in  favor  of  C  was  an  agreement  by  him  to  maintain  tlio 
complainant  during  life.  The  evidence  corroborated  the  allegations  of  the 
bill.  C  refused  to  execute  the  agreement  on  his  part.  He  resists  the  bill  • 
and  attempts  to  enforce  the  execution  of  the  trust.    HeU — 

Fint.  The  trust  in  favor  of  C  is  inoperative  and  void. 

Scc('wl.  vso  much  of  the  trust  money  as  has  been  paid  to  C  must  be  re- 
funded. 

Third  The  balance  of  the  fund  in  the  hands  of  the  trustee,  after  a  proper 
allowance  for  his  services,  must  be  paid  to  A,  and  the  notes  surrendered 
to  him. 

2.  Under  the  j)roviso  of  the  act  of  ISoO,  {Xix.  Dig.  02?^.  §  34.)  if  h'V 
of  the  jcirties  die  bel'>re  the  testimony  on  either  side  is  taken,  theevideni^ 
of  the  survivor  is  inadmissible. 

3.  But,  by  the  act  of  1851.  [Nix-.  DUj.  228.  ?  27,)  the  complainant  in  lav 
action  of  an  equitable  nature,  is  a  competent  witness  to  disprove  so  inuca 
of  the  defendant's  answer  as  may  be  responsive  to  the  allegations  ot  llje 
bill,  oven  after  the  death  of  the  defendant.  The  act  of  1S59  does  not  re- 
jteal  this  provision. 

4.  The  enacting  clause  of  the  act  of  l.^oO  was  designed  to  authorize  the  ex- 
amination of  parties  to  the  record  in  cases  in  which  their  evidence  wasn't 
previously  admis.-ible.  The  opeiaiitui  of  the  j»roviso  must  be  limit  h1  to  the 
cases  in  which  the  parties  were  rendered  competent  by  the  enacting  cbi^- 


On  the  23(1  of  December,  18G1,  the  comphiinant  executai 
to  a  truHtee,  an  a?j<igninent  of  two  bonds  and  mortgjig^f 
amounting  to  about  -$1300,  in  trust  to  collect  the  moneys  due 
thereon,  and  after  patisi'ying  chiims  against  the  complainant 
amounting  to  $78.50,  to  pay  out  of  said  moneys,  unto  John 
V.  Lanning,  a  brother  of  the  complainant,  a  debt  of  $1231, 
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with  interest,  and  to  pay  the  surplus,  if  any,  to  the  com- 
plainant. 

The  bill  seeks  to  set  aside  the  assignment  in  favor  of  John 
V.  Lanning.  on  the  ground  that  there  was,  in  fact,  no  debt  due 
to  him.  That  the  notes  which  constituted  the  pretended  in- 
debtedness were  given  without  consideration,  and  with  a 
view  to  the  creation  of  the  trust.  That  the  real  consider- 
ation of  the  assignment,  and  the  sole  purpose  of  the  trust 
in  his  favor,  was  an  agreement  and  undertaking  on  his  part, 
that  he  would  take  the  complainant  into  his  family,  and 
would  clothe,  board,  and  lodge  him,  during  life,  for  the  sum 
of  $1231,  so  assigned  in  trust  for  him.  And  that  previous 
to  the  execution  of  the  assignment,  the  defendant  promised 
to  execute  a  bond  to  secure  such  support  and  maintenance, 
which  he  afterwards  refused  to  execute,  or  in  any  wise  to 
fulfill  the  contract  on  his  part. 

The  answer  denies  fully  the  charges  of  the  bill,  and  alleges 
that  the  trust  was  created  for  the  satisfaction  of  a  debt  of 
$1231,  due  from  the  complainant  to  the  defendant,  as  stated 
ia  the  assignment. 

Mr.  Strong^  for  complainant. 

Mr.  E.  W.  Scvdder,  for  defendant. 

The  Chancellor.     The  main  issue  between  the  parties 
iB  a  question  of  fact,  viz.   whether  the  trust  was  in  fact 
Created  to  secure  a  previous  indebtedness,  or  whether  it  was 
designed   to  transfer    the    complainant's    property   to   his 
brother,  in  consideration  of  his  undertaking  to  maintain  the 
complainant  for  the  residue  of  his  life.     There  is  direct  evi- 
dence, on  the  part  of  the  complainant,  of  repeated  declara- 
tions made  by  the  defendant  to  diflferent  witnesses,  at  dififer- 
ent  times  after  the  creation  of  the  trust,  that  the  complainant 
owed  him  nothing,  and  that  he  was  to  keep  him  for  his 
property  as  long  as  he  lived.     The  parol  testimony  upon  this 
point  is  strongly  conflicting.     It  comes,  upon  both  sides, 

Vol.  n.  u 
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prlncipi\lly  from  the  lips  of  interested  witnesses.  Stiindinv: 
alone,  it  is  not  sufficiendy  clear  or  decisive  to  overcome  the 
documentiiry  evidence  in  supjv)rt  of  the  defendant's  case. 
But  the  clear  and  decisive  weight  of  the  mass  of  circum- 
stiintial  evidence  in  the  cause  is  with  the  complainant.  It 
is  unnecessarv  to  examine  the  evidence  in  detail.  A  refer- 
ence  to  a  few  of  the  leading  fixcis  estaVjlishe^i  by  the  evidence, 
will  be  suflScient  to  justify  the  conclusion,  and  exhibit  the 
grounds  upon  which  it  rests. 

The  alleged  debt  was  about  equal  to  the  entire  property 
of  the  complainant,  which  the  bill  alleges  it  was  the  design 
of  the  assignment  to  transfer  as  the  consideration  of  the 
complainant's  maintenance.     The  assignment  was  cotempo- 
rineous  with  the  complainants  going  to  live  with  the  de- 
fendant.    The  complainant  went  to  live  with  his  brother  on 
the  20th  of  Deceml>er,  1S61.     The  assignment  is  dated  and 
acknowledged  on  the  23d  of  December.     But  the  trustee  by 
whom  the  assignment  wtw  drawn,  testifies  that  when  the 
parties  first  camo  to  him,  the  complainant  was  so  much  in- 
toxicated that  he  refuse^l  to  prepare  the  papers ;  that  they 
called  again  two  or  three  days  afterwards,  when  the  assign- 
ment w;is  drawn  and  executed.     This  shows  that  the  acree- 
ment  by  the  complainant  to  transfer  his  property  to  his 
brother.  w;\s  made  at  the  time  that  he  bec;\me  a  member  of 
his  brother's  familv. 

There  had  b^en  a  previous  separation  between  the  com- 
plainant and  his  wife,  when  the  complainant,  after  securing 
a  part  of  his  property  to  his  wife,  conveyed  the  land  whicli 
constituted  the  residue  of  his  estate,  bv  an  absolute  convev- 
ance,  to  his  brother.  This  dee^l,  though  absolute  upon  its 
face,  w:\3  designed  as  a  trust  for  the  grantor.  For  some 
cause,  this  conveyance  did  not  take  effect.  The  complainant 
8ubse<juently  sold  the  land,  receive*!  the  mortgages  for  the 
pur.h;ise  money,  an«l  by  the  assignment  now  in  question, 
transferred  those  mortgages  to  his  brother. 

There  is  no  satisfactory  evidence,  aside  from  the  notes 
iBselves,  of  any  subsisting  indebtedness  from  the  com- 
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plainant  to  his  brother  at  the  date  of  the  assignment ;  nor  is 
there  anything  in  the  evidence  that  gives  the  least  color  or 
probability  to  the  existence  of  such  indebtedness.  The  parties 
•  were  both  laboring  men  of  very  moderate  means,  dependent 
mainly  upon  their  personal  industry  for  their  support.  No 
reason  is  apparent,  nor  is  any  suggested,  why  so  large  loans 
should  have  been  made  by  the  complainant,  or  why  the  de- 
fendant should  have  been  willing  to  trust  the  complainant 
to  the  extent  of  the  whole  value  of  his  property,  without  se- 
curity of  any  kind.  The  complainant  was  intemperate  in 
his  hiibits,  and  there  was  nothing  in  the  circumstanced, 
habits  of  intercourse,  or  relations  of  the  parties,  which  ren- 
dered such  a  loan  in  the  least  degree  probable. 

The  production  of  the  notes  adds  no  strength  to  the  case, 
on  the  part  of  the  defendant.  Aside  from  their  dates,  they 
afford  no  evidence  of  their  previous  existence,  or  that  con- 
flicts with  the  allegations  of  the  complainant's  bill,  that  they 
Were  manufactured  for  the  purpose  of  giving  color  and  ap- 
parent validity  to  the  assignment  of  the  complainant's  pro- 
perty, without  disclosing  the  real  design  of  the  trust. 

The  notes  are  both  in  the  handwriting  of  the  payee,  and 
though  written  on  different  paper,  differing  in  form  and 
phraseology,  and  varying  in  dates  nearly  two  years,  the  sig- 
natures appear  to  have  been  made  with  the  same  pen  and 
the  same  ink.  Both  notes  are  payable  on  demand,  with  in- 
terest. The  first  note  is  dated  May  1st,  1857,  for$GOO;  the 
second  note  is  dated  April  2d,  1859,  for  $400.  The  assign- 
ment was  executed  on  the  23d  of  December,  1861,  nearly 
five  years  after  the  date  of  the  first  note  ;  and  yet  not  one 
dollar  of  interest  is  credited  or  pretended  to  have  been  paid 
upon  either  note.  No  security  for  the  debt  was  ever  given 
or  required. 

Upon  the  whole  evidence,  I  entertain  no  doubt  that  the 
account  given  of  this  transaction  by  the  complainant,  in  his 
bill  and  in  his  evidence,  is  in  accordance  with  the  truth  and 
the  facts  of  the  case.  There  was  no  subsisting  indebtedness 
ttom  the  complainant  to  his  brother,  prior  to  the  creation  of 
the  trust.     The  assignment  of  the  complainant's  property 
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was  made,  and  the  trust  create-!,  as  a  consideratioa  for  an 
undertaking,  upon  the  part  of  the  defendant,  to  maintain  the 
complainant  for  the  residue  of  his  life.  That  undertaking, 
on  his  part,  the  defendant  refused  to  execute.  His  death. 
and  the  condition  of  his  estate,  render  a  specific  per- 
formance of  the  contract  on  his  part  impracticable.  The 
attempt  of  the  defendant  to  enforce  the  execution  of  the 
trust,  according  to  the  terms  of  the  written  instrument, 
is  fraudulent.  The  trust  in  favor  of  John  V.  Lanning  must 
be  declared  inoperative  and  void.  So  much  of  the  trust 
money  as  has  been  paid  to  him  must  be  refunded.  The  bal- 
ance of  the  fund  in  the  hands  of  the  trustee,  after  a  proper 
allowance  for  his  services,  must  be  paid  to  the  complainant, 
and  the  promissory  notes  must  be  surrendered  to  him. 

The  claim  for  the  watch,  and  the  money  lent  by  the  com- 
plainant to  the  defendant,  are  not  proper  subjects  of  relief 
in  equity.  The  appropriate  remedy  is  in  a  court  of  law, 
where  adequate  relief  may  be  had.  A  decree  will  be  made 
accordingly. 

Upon  the  hearing,  a  question  was  raised  as  to  the  com- 
petency of  the  complainant's  evidence,  which  it  is  proper 
should  be  settled ;  although,  in  my  judgment,  the  admission 
or  rejection  of  that  evidence  will  in  no  wise  vary  the  result. 
or  materially  affect  the  preponderance  of  the  testimony  in 
the  complainant's  favor. 

After  the  filing  of  the  bill,  and  before  the  taking  of  the 
testimony,  the  defendant  died,  and  the  suit  has  been  con- 
tinued against  his  administrator.  It  is  objected  that  the 
complainant  is  not  a  competent  witness,  inasmuch  as  the  suit 
is  against  the  defendant  in  a  representative  capacity.  The 
provi.so  of  the  act  of  1859,  {Xix,  Difj.  928,  §  34,)  is  that  no 
party  shall  "  be  sworn  in  any  case,  when  the  opposite  party 
is  prohibited  by  any  legal  disability  from  being  sworn  as  a 
witness,  or  either  of  the  parties  in  a  cause  sue  or  are  sued  in 
a  representative  capacity."  The  design  of  the  enactment 
obviously  is,  that  neither  of  the  parties  shall  be  admitted  to 
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testify,  unless  both  can  be  heard.  It  is  immaterial  whether 
the  suit  is  originally  instituted  by  or  against  a  party  in 
his  representative  cjipacity,  or  whether,  l)y  reason  of  tl  e 
death  of  one  of  the  parties,  it  is  revived  or  continued 
by  or  against  his  representatives.  In  either  event,  if 
the  death  occur  before  the  testimony  on  either  side  is 
taken,  the  evidence  of  the  survivor  is  inadmissible.  If  the 
death  occur  after  one  of  the  parties  has  been  examined, 
questions  may  arise  more  diflBcult  of  solution,  but  which  are 
not  involved  in  the  present  case.  The  evidence  is  inadmis- 
sible under  the  act  of  1859. 

But,  by  the  act  of  1851,  {Nix.  Dig.  928,  §  27,)  it  is  en- 
acted that  the  complainant  or  petitioner,  in  any  action  or 
proceeding  of  an  equitable  nature,  in  any  court,  shall  be  a 
competent  witness  to  disprove  so  much  of  the  defendant's 
answer  as  may  be  responsive  to  the  allegations  contained  in 
the  bill  of  complaint  or  petition.  To  this  extent,  and  no 
further,  the  complainant's  evidence  is  competent. 

The  provision  is  not  repealed  by  the  act  of  1859,  either 
expressly,  or  by  necessary  implication.  It  is  true  the  lan- 
guage of  the  proviso  is  very  broad,  and  in  terms,  does 
extend  to  the  case  provided  for  by  the  act  of  1851.  It  pro- 
yides  that  no  party  shall  be  sworn  in  any  case  when  the  op- 
posite party  is  prohibited  by  any  legal  disability  from  being 
sworn  as  a  witness,  or  either  of  the  parties  in  the  cause  sue  or 
are  sued  in  a  representative  capacity.  This  language,  taken 
literally,  would  exclude  parties  to  the  record  from  being 
sworn  in  the  cause  for  any  purpose  whatever.  But  this 
could  not  have  been  the  intention  of  the  legislature.  Par- 
ties, both  at  law  and  in  equity,  are  sworn  lV>r  various  purposes 
in  the  progress  of  a  suit.  And  upon  the  trial  of  a  cause, 
they  are  competent  witnesses  to  pi'ove  the  loss  of  a  paper, 
and  other  facts  which  rest  peculiarly  and  exclusively  within 
their  own  knowledge.  I  Greeril,  Ev.^  §  3 18-9.  It  has  never 
been  supposed  that  the  act  can  operate  to  render  the  testi- 
mony  of  parties  incompetent  for  these  and  similar  purposes. 

The  hi^oaA  language  of  the  proviso  must  have  a  limita- 
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tion.     It  must  be  limited,  I  conceive,  to  the  cases  in  which 
the  parties  were  rendered  competent  by  the  previous  clause 
of  the  act.     The  proviso  is  simply  a  limitation  of,  or  condition 
annexed  to,  the  power  conferred  by  the  statute.     In  the  ab- 
sence of  a  clearly  expressed  intention  to  the  contrary,  it  ex- 
tends to  those  cases  only  which  are  within  the  purview  of 
the  statute.     The  proviso  of  a  statute  is  generally  intended 
to  restrain  the  eoacting  clause  and  to  except  something 
which  would  otherwise  have  been  within  it,  or,  in  some 
measure,  to  modify  the  enacting  clause.    It  is  a  limitation  of, 
or   exception   to,   the   authority   conferred.       Wayman  v- 
Southard,  10  Wheat.  30;  Voorhees  v.  Bank  of  United  Staia, 
10  Peters  449. 

The  enacting  clause  of  the  act  of  1859  was  designed  to 
authorize  the  examination  of  parties  to  the  record,  in  caaes 
in  which  their  evidence  was  not  previously  admissible.  It 
had  no  reference  to  cases  in  which  the  parties  were  already 
competent  witnesses.  The  operation  of  the  proviso  must  be 
limited  accordingly. 


Daniel  H.  Lawrence.  James  N.  Griogs,  and  John  A. 
KiNGSBERRY,  partners,  vs.  Emeline  H.  Finch. 

1.  Where  a  huBband,  in  the  traDsaction  of  his  own  basinesii.  asi«aine9  to 
deal  in  his  wife's  name,  and  upon  the  credit  of  her  estate,  her  knowled^!^ 
of  the  fact  will  not  operate  to  charge  her  with  participation  in  the  fraud, 
nor  her  estate  with  liability  for  the  indebtedness.  So  long  as  she  abstain* 
from  active  co-operation  witii  him,  her  silence  can  raise  no  presamptioo 
that  he  acted  as  her  agent,  or  by  her  authority. 

2.  In  order  to  charge  the  separate  estate  of  the  wife  for  debts  contracted 
by  the  husband  in  his  business,  there  must  be  clear  and  unequivocal  evi- 
dence of  her  assent  to  that  arrangement. 

3.  It  is  not  necessary  that  the  return  should  show  that  the  officer  before 
whom  the  commissioner  was  sworn,  was  duly  authorized  to  administer  ao 
oath  in  the  state  where  the  commission  was  executed.  All  that  the  conn 
requires  is  competent  evidence  of  the  authority  of  the  officer  to  adininir>ter 
the  oath. 
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4.  It  is  no  objection  to  the  evidence  of  a  non-resident  witness,  taken  bv 
virtue  of  a  commission,  that  the  witness  is  dead. 

5.  An  oath  by  a  cnmmipsioner  to  take  depositions  in  a  foreign  state, 
"^iy,  faithfully,  and  without  partiality,  to  take  the  examinations  and  de- 
positions, &c.,"  is  a  material  departure  from  the  requiremenUi  of  the  statute, 
ind  the  testimony  taken  before  such  commissioner  is  inadmissible. 

6.  Duties  of  commissioners  defined. 

7.  It  is  necessary  to  the  admissibility  of  testimony  taken  Ulfore  a  com- 
nissioDer,  to  show  that  all  the  requirements  of  the  statute  have  been  com- 
plied with. 


Jlfr.  Flemming,  for  complainants. 
Mr,  Bedle,  for  defendant. 

The  Chancellor.  The  bill  is  filed  to  recover  from  the 
»«parate  estate  of  a  married  woman,  the  balance  of  an  account 
for  goods,  wares,  and  merchandise,  sold  and  delivered.  At 
^he  time  of  the  transactions  which  form  the  subject  of  con- 
troversy, the  complainants  were  wholesale  merchants  in  the 

■ 

^'ity  ofNew  York;  the  defendant  was  the  wife  of  George 
^inch,  a  resident  of  Red  Bank,  in  this  stite. 

The  bill  charges  ^that  the  defendant,  by  herself  and  by  her 
*l?eni,  George  Finch,  called  at  the  complainant's  store,  and 
desired  to  purchase  goods  on  credit,  representing  that  by  the 
death  of  her  father  she  had  become  possessed  of  a  valuable 
property,  and  that  she  also  owned  other  real  estate  as  her 
8ole  and  separate  property.  That  she  was  carrying  on  busi- 
1*688  in  her  own  name  and  for  her  own  account,  and  that  in 
I'eference  to  her  sole  and  separate  property,  and  upon  the 
Jjiith  and  credit  thereof,  she  desired  to  purchase  goods  of  the 
conjplainants.  That,  relying  on  the  faith  and  credit  of  her 
^Parate  property,  the  complainants  sold  to  the  defenlant  a 
^i^ije  amount  of  merchandise,  and  that  payments  were  made 
^n)m  time  to  time  by  the  defendant  on  account,  but  that  a 
"^knee  of  the  account  still  remains  unpaid,  which  the  com- 
plainants seek  to  recover. 

The  bill  further  charges  that  a  large  part  of  the  goods 
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were  delivered  upon  written  orders,  signed  by  the  defend- 
ant, and  were  forwarded  to  her ;  that  before  and  at  the 
tirae  the  purchases  were  made,  the  defendant  was  carrying 
on  business  in  her  own  name  and  for  her  own  account;  thai 
her  husband  acted  therein  only  as  her  agent,  and  that  she 
assented  to  and  ratifies!  his  acts  as  such ;  that  upon  her 
making  tBe  purchases,  the  defendant  declared  and  made  the 
indebtedness  a  lien  and  charge  .pon  her  separate  property, 
and  after  the  indebtedness  was  contracted,  she  frequently 
promised  to  pay  it.  The  complainants  ask  the  aid  of  thd 
court,  to  obtain  payment  of  the  debt  out  of  the  separate 
property  of  the  wife. 

The  defendant's  answer  fullv  denies  all  the  material  alle— 
tijations  of  the  bill  relatiuia:  to  her  liability  for  the  debt. 

The  case  made  by  the  bill  is  not  sustained  by  the  evidence* 
Tilt'  business  was  not  carried  on  by  the  wife,  but  by  the  hus- 
band, in  his  own  name  and  for  his  own  benefit,  she  being  with 
him  and  assisting  him  in  the  business.     It  is  not  shown  that 
credit  was  obtained  in  the  name  of  the  wife,  or  upon  the 
credit  ol  her  estate,  at  her  request,  or  by  her  authority.  The 
fact  apj>ears  to  be,  that  the  account  was  originally  oj>ened  in 
the  wife's  name  Ivlore  the  death  of  her  father,  and   before 
she  became  entitled  to  the  estate  which  it  is  now  sought  to 
charge  with  the  payment  of  the  debt.     The  arrangement 
was  made  by  the  i)rocurement  of  the  husband.     The  pur- 
chases and   the  payments  were  mainly,  if  not  exclusively, 
made  by  him.     Written  orders,  in  the  wife's  name,  for  the 
delivery  of  goods,  are  proved  to  be  in  the  handwriting  of  the 
huslmnd.      There  is  no  satisfactory  evidence  that  thev  were 
written  or  sent  bv  her  authoritv,  or  with  her  knowledt^e. 
There  is  no  direct  verbal  or  written  communication  from  the 
wife  to  the  complainants,  by  which  she  asked  credit  for  tho 
indebtedness,  assumed  its  payment,  or  made  it  a  charge  upon 
her  separate  estate. 

There  is  evidence  that  the  wife  was  sometimes  in  the  com- 
plainant's store,  that  one  or  more  [»urchase8  were  made  by 
her,  and  that  the  articles  were  uniformly  forwarded  to  her 


FEBBUARY  TERM,  1865.  237 


Lawrence  et  al.  v.  Finch. 


address.  And  the  fact  that  they  were  so  forwarded  is  shown 
to  have  been  known  to  her.  If,  in  foot,  the  business  had 
been  carried  on  in  the  name  of  the  wife,  and  the  purcliases 
had  enured  to  her  benefit,  these  facts  might  have  been  cogent 
evidence  of  the  agency  of  the  husband,  and  of  his  authority 
to  purchase  upon  the  credit  of  the  wife.  But  where  a  hus- 
band, in  the  transaction  of  his  own  business,  assumes  to  deal 
in  his  wife's  name,  and  upon  the  credit  of  her  estate,  her 
knowledge  of  the  fact  will  not  operate  to  charge  her  with 
participation  in  the  fraud,  nor  her  estate  with  liability  for 
the  indebtedness.  So  long  as  she  abstains  from  active  co- 
operation with  him,  her  silence  can  raise  no  presumption  that 
be  acted  as  her  agent,  or  by  her  authority.  The  wife  is 
under  coverture,  and  so  long  as  she  maintains  that  charac- 
ter, without  assuming  to  act  as  a.  feme  soie,  she  cannot  be 
r^uired  to  interfere  in  the  management  of  his  affairs,  or 
even  to  expose  his  wrongful  acts.  She  may  remain  silent 
without  incurring  the  imputation  of  intentional  fraud,  or 
charging  her  estate  with  liability  for  his  debts. 

The  acts  and  declarations  of  the  wife,  in  order  to  charge 
her  separate  estate,  should  be  clear  and  unequivocal.     No 
doubt'should  exist  as  to  her  intention.     If  the  party  dealing 
with  the  husband,  means  to  rely  upon  the  credit  of  the  wife's 
estate,  good  faith  and  fair  dealing  require  that  he  should  ob- 
tain clear  evidence  of  her  assent  to  that  arrangement.     The 
evidence  in  the  case  is  not  sufficient  to  satisfy  me  that  the 
husband  acted  by  the  authority,  or  as  the  agent,  of  the  wife 
in  procuring  the  credit  in  her  name,  that  such  credit  was 
procured  by  her,  or  that  she  charged  the  indebtedness  upon 
her  separate  estate. 

But  if  it  be  admitted  that  the  evidence  in  the  case  is  suffi- 
cient to  show  that  the  credit  was  obtained  in  the  wife's  name, 
by  her  authority,  the  question  would  still  remain,  whether 
the  separate  estate  of  the  wife  would  be  held  liable  in  equity 
for  her  general  contracts,  where  the  debt  was  not  created  for 
the  benefit  of  the  estate,  or  for  her  own  benefit  upon  the 
credit  of  it.     The  cases  in  this  state  have  not  gone  so  far. 
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The  reraetlv  at  law.  ui wn  bv  the  act  of  March  24 
{IKifuph,  L,  271'.  for  the  reoov..-ry  of  debts  oontr 
marriiMl  womon.  will  {.rolaMy  render  the  deoisio 
question  of  little  f-raotiail  imrortanoe.  It?  5oluti< 
necoss;\rv  for  the  dotermiriation  oi  this  cause. 

The  testimony  of  Puiiel  H.  Lawrence,  jun..  one  ol 
nesM^s  on  the  part  ot  the  c^mi-lainant.  resident  in 
ot  Minnesota.  w;is  taken  in  that  state,  undt-r  a  ooi 
issiud  out  of  tiiis  ^vurt.  This  evidence  is  ohjtvted  i 
ground  that  the  cotiimission  was  not  execute^!  pur 
the  statute. 

1.  It  d».vs  not  apivar  that  the  oflBcer  before  w 
oomini.-sionor  was  sworn,  was  dulv  authorized  to  at 
an  oath  in  the  state  where  the  commission  was  exec 
appears  by  the  /t'r;i^  that  the  commissioner  wasswo 
the  *•  rei:ister  of  de^ds.  Winona  county,  Minnesota 
officer  does  not  certify,  nor  d«3es  it  otherwise  appea 
face  of  the  commission,  that  he  was  authoriz^ni  t< 
ister  an  oath.  But  the  fact  does  appear  by  the  st; 
Minnesota,  publishevl  by  authority,  which  are  compt 
limonv  in  the  cause,  that  reijisters  of  doed<  are  > 
ihoriztr-d  to  administer  oat  lis  in  that  state.  Tiiis  is  s 
It  is  not  necess;iry  ■al:h*'>u^h  both  proper  and  e? 
that  the  autliority  should  appear  U[K>n  the  face  of  tb 
All  that  the  court  require  is  v.vmpetent  evidence  o 
thoritv  of  the  officer  to  administer  the  oath.  Den  v. 
eon,  1  Harr.  74. 

2.  It  is  no  objection  to  the  admission  of  the  evide 
the  witness  is  dead.  That  is  one  of  the  contingenci* 
by  the  express  terms  of  the  act,  renders  the  evidei 
petent.  The  tenth  section  of  the  act  extends  as  we 
examination  of  a  non-resident  witness,  taken  bv  vii 
commission,  a^  to  depositions  taken  in  this  state. 

3.  It  is  further  objected  that  the  evidence  is  inad 
because  the  commissioner  did  not  take  the  oath  pr 
by  the  statute.  The  oath  taken  by  the  commissio 
identical  with  the  form  found  in  Pott8  PrecedenU 
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is  a  literal  copy  (with  some  omissions)  of  the  oath  prescribed 
1)7  Lord  Chancellor  Macclesfield's  order  of  9th  February, 
1721,  and  which  has  been  since  used  in  the  English  Court 
of  Chancery,  in  taking  the  examination  of  witnesses  within, 
aa  well  as  beyond,  the  jurisdiction  of  the  court.  Bcames  Orders 
k  Chancery  327 ;  Hindes  Clian,  Prac,  301 ;  2  Newlands 
Chan,  Prac.  283 ;  2  DanielTs  Chan.  Frac.  1080-6. 

It  was  doubtless  introduced  from  the  English  practice 
into  our  own,  although  the  last  clause  of  the  oath,  relative  to 
keeping  secret  the  testimony  of  the  witness  until  publica- 
tion passed,  has  no  applicability  whatever  to  our  course  of 
practice. 

The  oath  moreover,  in  its  teifms,  is  materially  different 
from  that  prescribed  by  our  statute.  Nix.  Dig.  925,  §  2. 
The  oath  prescribed  by  the  statute  is,  that  the  commissioner 
▼ill faithfully,  fairly,  and  impartially  execute  the  commission. 
The  oath  taken  by  the  commissioner  is,  that  he  will,  ac- 
^riing  to  the  best  of  his  skill  and  knowledge,  truly,  fiiith- 
fi*By,  and  without  partiality  to  any  or  either  of  the  parties 
'n  this  cause,  take  the  examinations  and  depositions  of  all 
•Q<1  every  witness  and  witnesses  produced  and  examined  by 
Wueof  the  commission  hereunto  annexed,  upon  the  interro- 
gatories now  produced  and  left  with  me,  and  that  I  will  not 
Puhlish,  (fee. 

The  word  "truly"  has  been  substituted  in  the  oath  for 
*&irly."  The  words  are  not  synonymous.  They  have 
^dely  different  shades  of  meaning,  and  convey  entirely  dis- 
^'nct  ideas.  Every  day's  experience  teaches  us  that  language 
"■^Vbe  truly,  yet  most  unfairly  repeated.  The  answer  of 
^« witness  may  be  truly  written  down,  yet  it  may  convey 

*  meaning  quite  different  from  that  which  the  witness  in- 
^ed  to  convey,  and  did  convey  to  the  person  that  heard 
him  speak.  On  the  other  hand,  language  may  be  fairly  re- 
ported, yet  not  in  accordance  with  strict  truth.  It  was  held 
"y  the  Sapreme  Court  in  Den  v.  Thompson,  1  Harr.  72, 
^t  the  omission  of  either  of  the  terms  used  in  the  pre- 
*^hed  oath,  without  sub.stituting  other  equivalent  termj»,  is 

*  BQbitaQtial  departure  from  the  statute. 
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But  there  is  in  the  oath  taken,  a  more  material  departure 
from  the  oath  prescribed  by  the  statute.    The  oath  taken  ex- 
t«MKls  only  to  the  taking  of  the  examinations  and  depositions 
of  the  witnePS(»s  produced  before  him  ;  nothing  more.    In  the 
F^nglish  practice,  a  clerk  is  employed  to  write  the  testimony, 
and  he  also  is  sworn  to  take  and  Write  down  the  depositions 
truly,  faithfully,  and  without  partiality.     There  is  a  clear 
distinction  between  taking  the  depositions  and  reducing  them 
to  writing.     In  our  practice,  both  duties  are  usually  per- 
formed by  the  commissioner.     And  the  oath  prescribed,  viz. 
that  the  commissioner  will  faithfully,  fairly,  and  impartially 
execute  the  commission,  includes  the  idea  that  the  examina- 
tion shall  be  truly  reduced  to  writing,  either  by  himself  or  by 
another.     But  the  faithful,  fair,  and  impartial  execution  of 
the  commission  includes  more  than  merely  taking  the  ex- 
aminations and  reducing  them  to  writing.     It  requires  that 
the  commissioner  should  use  due  diligence  to  procure  the 
attendance  of  the  witnesses ;  to  see  that  they  are  in  a  fit  con- 
dition, mentally)  to  testify;  to  guard  them  as  far  as  practicable 
against  all  improper  bias  or  influence  during  the  examina- 
tion ;  to  sign  the  examination  of  the  witnesses,  and  to  enclose 
it  unaltered,  under  his  hand  and  seal;   to  annex  the  ex- 
amination signed  by  the  witness  and  by  the  commissioner, 
with  all  the  exhibits  proved  before  him,  to  the  commission, 
closed  up  under  his  hand  and  seal,  directed  to  the  judges  of 
the  court  out  of  which  the  commission  issued  :  and  when  the 
party  asking  the  commission,  or  his  attorney  or  agent,  is  not 
present  to  receive  it,  that  he  will  deposit  it  in  some  post 
office,  certifying  thereon  the  time  when,  and  the  post  office 
in  which,  the  commission  is  so  placed.     All  these  duties  de- 
volve upon  the  commissioner.    Unless  they  are  perforraed» 
the  commission  is  not  faithfully  and  fairly  executed.     The 
oath  prescribed  by  the  statute  extends  to  and  includes  the 
faithful  performance  of  all  these  duties.     The  oath  taken  is 
obviously  much  less  comprehensive,  and  is  a  material  de- 
parture from  the  requirements  of  the  statute. 

The  authority  to  take  testimony  in  this  manner,  is  in 
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derogation  of  the  rules  of  the  common  law,  and  has  always 
been  construed  strictly.  It  is  necessary  to  show  that  all  the 
requirements  of  the  statute  have  been  complied  with,  or  the 
testimony  is  not  admissible.  Jiendricka  v.  Craigj  2  South. 
568 ;  Bell  v.  Marrison,  1  Peters  355 ;  1  GreenL  Ev,,  §  323. 

The  act  authorizing  the  taking  the  testimony  of  non-resi- 
dent witnesses  by  commission,  in  terms  extends  to  the  Court 
of  Chancery,  and  its  requirements  as  to  the  mode  of  execu- 
ting the  commission,  are  equally  as  imperative  and  binding 
upon  this  court,  as  upon  the  courts  of  common  law. 

Neither  the  act  of  1790,  which  directed  the  mode  of  the 
examination  of  witnesses  in  this  court,  nor  the  original  act 
authorizing  commissions  and  the  taking  of  depositions,  re- 
quired the  commissioner  authorized  to  take  the  examination 
of  witnesses  resident  out  of  the  state,  to  be  sworn.  Pamph. 
Laws  (1790,)  628,  §  3;  Patersons  Laws  374;  1  Hoffman  s 
Ch.  Pr.  478,  and  noted;  3  Hoffman's  Ch.  Pr.  137. 

The  act  requiring  the  commissioner  to  take  an  oath,  was 
first  passed  in  1821.  That  enactment  now  constitutes  the 
second  section  of  the  act  of  1846.  Harrison's  Comp,  11; 
Nix.  Dig.  925,  §  2.  It  requires  that  the  oath  should  be 
taken,  as  well  by  the  commissioners  appointed  under  the 
general  power  and  authority  of  this  court,  as  by  those  ap- 
pointed under  the  provisions  of  the  statute.  It  was  ob- 
viously the  design  of  the  legislature  to  subject  the  taking  of 
testimony  by  commission,  in  all  the  courts  having  civil  ju- 
risdiction, to  the  same  restrictions  and  regulations.  Parties 
litigant  are  entitled  to  all  the  guaranties  which  the  statute 
has  given  them,  to  secure  the  fair  and  faithful  execution  of 
the  commission,  and  to  guard  against  all  fraud  and  abuse  in 
the  taking  and  transmission  of  the  testimony. 

The  evidence  taken  under  the  commission  must  be  over- 
ruled. 

Vol.  n.  x 
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Administrator  of  Charity  Auble  vs.  Jacxdb  D.  Trimmer 

and  others. 

The  withholding  a  part  of  a  loan  in  violation  of  the  agreement  of  the 
parties,  does  not  constitute  UBury.  The  mortgage  stands  as  a  valid  security 
for  the  amount  actually  advanced,  and  no  more. 


Mr,  B,  Vansyckdj  for  complainant. 

The  answer  of  Jacob  D.  Trimmer  sets  up^  that  the  mort- 
gage of  the  complainant  is  usurious,  but  that  charge  is 
abandoned  by  the  defendant's  counsel ;  there  is  nothing  in 
the  case  to  support  it. 

The  only  question  between  us  is,  whether  there  must  be 
an  abatement  of  $200  from  the  face  of  the  mortgage. 

The  mortgage  upon  which  the  bill  is  filed,  was  given  by 
Jacob  D.  Trimmer,  the  defendant,  to  Charity  Auble,  April 
16th,  1860,  for  $1000,  payable  the  first  Monday  in  April, 
1861,  with  interest  from  date,  acknowledged  the  same  day, 
and  recorded  April  27th,  1860. 

The  answer  of  Jacob  D.  Trimmer  sets  up,  that  he  was 
indebted  to  Charity  Auble  in  the  sum  of  $800,  upon  two  pro- 
missory notes,  and  that  on  or  about  April  16th,  1860,  one 
William  Farley,  who  was  the  attorney  in  fact  of  said  Charity, 
^ame  to  him  with  a  bond  and  mortgage  for  $1000,  requesting 
him  to  execute  it  to  Charity.  That  he  told  Farley,  that  he 
owed  Charity  only  $800 ;  to  which  Farley  replied  that  dhe 
wished  to  loan  him  $200  more,  which  she  expect^  to  receive 
in  a  short  time  from  one  Daniel  Potter^  and  that  he  shouM 
execute  the  mortgage  for  $1000,  and  that  he,  Farley,  would 
give  him  (Trimmer),  his  own  note  for  $200,  until  the  money 
w^is  collected  from  Potter.  That  Trimmer*  thereupon  exe- 
cuted the  mortgage  for  $1000,  aud  Farley  gave  him  his  note 
for  $200. 

Trimmer  alleges  that  the  $200  has  never  been  paid  to  him, 
and  that  he  still  holds  Farley's  note.  ^ 
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The  case  rests  almost  entirely*  upon  the  testimony  of  Wil- 
liam Farley. 

Farley  says,  that  in  having  the  mortgage  executed,  he  was 
not  acting  as  the  attorney  of  Mrs.  Auble,  but  that  he  wtus 
acting  both  for  Mrs.  Auble  and  Mr.  Trimmer. 

Farley  testifies  that  Mrs.  Auble  held  a  mortgage  against 
one  Daniel  Potter  for  $1144,  which,  with  the  interest  due 
thereon,  amounted  in  April,  1860,  to  $1700.  That,  by  the 
direction  of  Mrs.  Auble,  Potter  paid  over  to  Jacob  D.  Trim- 
mer $800  (part  of  the  consideration  of  complainant's  mort- 
gage) ;  that  Potter  gave  to  Mrs.  Auble  a  new  mortgage  for 
§700;  and  the  remaining  $200  due  on  the  Potter  mortgage, 
Potter  was  to  pay  to  Jacob  D.  Trimmer. 

Farley  further  says,  that  when  Trimmer  executed  the 
$1000  mortgage  to  Mrs.  Auble,  he  (Farley),  gave  Trimmer 
his  note  for  $200  as  a  memorandum,  but  that  Trimmer 
agreed  to  look  to  Potter  for  the  $200,  and  surrender  to  him 
his  note  when  he  received  the  $200. 

He  further  says,  that  upon  the  agreement  of  Trimmer  to 
look  to  Potter  for  the  $200,  Mrs.  Auble,  soon  after  Trimmer 
executed  the  $1000  mortgage  to  her,  surrendered  the  mort- 
gage to  Potter  which  she  held  against  him,  and  it  was  can- 
celled. 

This  state  of  facts  is  sworn  to  by  William  Farley,  and  there 
is  no  evidence  to  impeach  his  statement. 

If  it  is  true  that  Mrs.  Auble  surrendered  her  mortgage  to 
Potter,  upon  the  agreement  of  Trimmer  to  look  to  Potter  for 
the  $200,  she  is  entitled  to  recover  the  full  amount  of  her 
mortgage  against  Trimmer. 

It  does  not  appear  that  Mrs.  Auble  knew  that  Farley  gave 
Trimmer  his  note  for  $200,  or  that  she  authorized,  in  any 
vray,  such  note  to  be  given ;  she  merely  surrendered  her 
mortgage  against  Potter,  on  which  there  was  a  balance  of 
$200  due,  upon  the  agreement  of  Trimmer  to  look  to  Potter 
for  that  amo'unt. 

Trimmer  did  not  ask  to  have  the  Potter  mortgage  assigned 
or  passed  over  to  him,  so  that  he  could  hold  it  against  Pottei\ 
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It  was  admitted  by  Potter,  that  he  owed  a  balance  of  $20)j 
and  Trimmer  agreeil  to  look  to  Potter  for  that  amount; 
whether  he  ever  received  that  amount  from  Potter,  does  not 
appear. 

Mr.  DUts^  for  defendants. 

The  only  question  between  the  parties  in  this  case  is,  as 
stated  by  complainant's  counsel,  "whether  there  must  beau 
abatement  of  $200  from  the  face  of  the  mortgage." 

The  answer,  it  is  true,  sets  up  usury,  but  I  think  there  is 
not  evidence  to  support  it. 

As  to  the  other  point,  Jacob  D.  Trimmer,  the  defendant, 
received,  it  is  admitted,  but  $800  at  the  time  the  bond  and 
mortgage  were  executed.  It  appears,  by  the  testimony  of 
Mr.  Farley,  that  the  bond  first  drawn  was  upon  its  face  for 
Ij^SlX),  and  that  at  a  subsequent  time  the  bond  for  $1000  was 
prepared,  as  Trimmer  desired  that  amount  of  money. 

It  further  appears,  by  Farley's  testimony,  that  he  was  then 
acting  as  attorney  tor  Mrs.  Auble,  and  that  he  had  not  thi^ 
money  in  hand  at  the  time,  to  deliver  the  additional  $200  to 
Trimmer.  It  is  not  shown  by  Farley,  or  any  one  else,  that 
Trimmer  ever  after  received  the  $200.  In  fact,  the  contrary 
appears.  Trimmer  so  declares  in  his  answer,  and  no  testi- 
mony has  been  produced  to  disprove  that  declaration. 

Moreover,  Farley  says  he  gave  his  note  to  Trimmer  at  the 
time  the  bond  wjis  executed,  as  a  memorandum  that  $200 
was  still  due  to  Trimmer  on  the  mortgage.  Farley  was  not 
bound  to  pay  that  note.  He  had  no  concern  in  the  matter, 
except  as  agent  for  Mrs.  Auble.  If  a  note  at  all,  it  was  Mrs. 
Auble's  note,  and  represented^  according  to  Farley's  onm  testi- 
7/ioHy,  a  part  of  the  coiisideration  of  the  plaintiff's  bond  and 
mortgage.  It  has  never  been  paid,  but  is  produced  by 
defendant,  recognized  and  proved  by  Farley,  and  mtide  an 
exhibit  in  the  Ciise.  Had  the  money  been  paid,  of  course  it 
would  have  been  taken  up;  but  of  this  there  is  no  pretenoe. 

With  what  propriety  can  the  complainant  refuse  to  acoept 
this  note  as  a  part  payment  of  the  bond,  when  it  was,  in  fe^t, 
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a  part  of  the  consideration  which  passed  from  her  whom  he 
represents,  at  the  time  the  bond  and  mortgage  were  executed  ? 
If  good  in  the  one  case,  it  is  confidently  contended  it  is  good 
in  the  other.  The  note  considered  as  Farley's,  and  not  Mrs. 
Auble's  note,  was  without  consideration,  and  nudum  pactum. 

But  it  is  pretended  that  Trimmer  was  to  look  to  one  Daniel 
Potter,  against  whom  Mrs.  Auble  held  a  mortgage  for  the 
$200.  That  said  mortgage  was  originally  for  about  $110C>, 
and  had  been  reduced  by  payments,  so  that  about  the  $20C), 
in  the  opinion  of  Farley,  remained  due,  and  that  Trimmer 
agreed  to  look  to  him  (Potter),  for  that  balance. 

If  this  was  the  agreement,  why  was  not  the  bond  and 
mortgage  against  Potter  given  over  to  Trimmer,  instead  of 
Farley's  note?  If  he  was  to  get  the  money  from  Potter,  it 
was  Mrs.  Auble's  duty  to  put  in  his  hands  some  instrument, 
showing  a  rightful  claim  for  the  money.  How  else  was  he 
to  get  it  from  Potter?  A  foreclosure,  or  suit  at  law,  might 
be  necessary.  Upon  what  could  Trimmer  found  such  action  ? 
He  had  nothing,  and  of  course  could  not  collect  the  money 
of  Potter. 

But  it  is  said,  that  upon  Trimmer's  engagement  to  look  to 
l^otter  for  the  $200,  Mrs.  Auble  surrendered  the  bond  and 
mortgage  to  Potter.  What  right  hiid  she  to  do  so,  when 
those  were  the  only  papers  upon  which  Mr.  Trimmer  could 
found  his  claim  against  Potter  for  the  $200?  What  had 
Trimmer  to  do  with  Potter?  Their  interests  do  not  appear 
to  have  been  identical.  It  is  not,  I  think,  pretended  that 
Mr.  Trimmer  ever  received  more  than  the  $800  mentioned ; 
but  whatever  may  be  pretended,  I  think  it  clearly  appears 
lie  did  not. 

The  note  is  good  for  nothing  against  Farley,  and  if 
Trimmer  cannot  avail  himself  of  it  here,  he  cannot  anywhere. 

Justice  and  equity  require  that  he  should  not  be  compelled 
to  pay  that  which  he  never  received. 

The  Chancellor.  The  bill  is  filed  to  foreclose  a  mort- 
gage given  by  Jacob  D.  Trimmer  to  Charity  Auble    for 

X* 
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$1000,  bearing  date  on  the  16th  of  April,  1S6<,\  The  de- 
fendant claims  a  credit  of  $200  on  the  amount  of  the  mori- 
gjige  debt,  which  is  disputed  by  the  complainant. 

The  bond  and  mortgage  were  taken  through  the  agency  ot 
William  Farlev,  who  acted  in  this  behalf  as  the  acent  of  the 
mortgagee.     It  is  clearly  shown  that  at  the  date  of  the  mort- 
gage, there  was  only  $800  due  from  the  mortgagor  to  th*? 
mortgagee.     The  balance  of  the  loan  was  advancevl  in  the? 
sha[»e  of  a  note  given  by  Farley  to  the  mortgagor  for  ij'i".'- 
bearing  even  date  with  the  mortgage,  and  payable  one  day*^ 
after  date  with  interest.     It  is  not  pretended  that  this  nott*' 
was  accepte<l  by  the  mortgagor  as  so  much  cash,  or  that  he 
was  to  look  to  Farley  for  its  payment.    Jt  is  admitted  that 
it  was  a  mere  memorandum  of  the  amount  which  remainM 
due  from  the  mortgagee,  on  account  of  the  loan  for  which 
the  mortgage  was  given.     The  mortgagor,  as  the  considera- 
tion of  his  mortgage,  received  $800,  the  amount  of  his  ex- 
isting indebtedness,  and  a  memorandum  that  s2<X)  remainetl 
to  be  advanced  by  the  mortgagee.     That  money  has  never 
l>een  advanced  by  the  mortgagee,  nor  received  by  the  mort- 
gagor.    The  memorandum   of  indebtedness   is  still   in  iho 
hands  of  the  mortgagor  uncancelled. 

The  withholding  a  part  of  the  loan,  in  violation  of  tho 
agreement  of  the  parties,  does  not  constitute  usury.  The 
mortgage  stands  as  a  valid  security  for  the  amount  actually 
advanced,  and  no  more.  Executors  of  HoxcM  v.  Auten^  I 
Green  8  Ch,  E,  44. 

An  attempt  is  made,  on  the  part  of  the  complainant,  to 
show  that  the  mortgagor  agreed  to  look  to  one  Daniel  Potter, 
for  the  payment  of  the  $200  due  from  Mrs.  Auble.  The 
Ciise  att<:»mpted  to  be  established  by  the  complainant's  evi- 
dence is,  that  Potter  was  in-lebted  (upon  bon«l  and  mortgage) 
to  Mrs.  Auble,  the  mortgagee,  and  that  Trimmer,  the  mort- 
gagor, agreed  to  look  tor  the  payment  of  the  $200  which 
remained  to  be  advanced  to  him,  not  to  Mrs.  Auble,  but  to 
Potter,  her  debtor.  The  whole  case  rests  upon  the  uncor- 
roborated testimony  of  Farley  alone.     The  transaction,  as 
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deuiled  by  him,  is  highly  improbable,   if  not  absolutely 
incredible.     Mrs.  Auble,  he  alleges,  had  a  bond  and  mort- 
gage against  Potter  for  his  debt,  which  he,  on  her  behalf, 
cancelled,  and  surrendered  the  bond  and  mortgage,  on  a 
f>arol  agreement  of  Trimmer  to  look  to  Potter  for  the  $2CH> 
•lue  from  Mrs.  Auble.     But  Trimmer  had  no  claim  against 
Potter,  and  no  means  of  compelling  him  to  pay  the  debt  duo 
from  Mrs.  Auble.     The  existence  of  the  indebtedness  from 
Potior  to  Mrs.  Auble,  is  disputed.    His  administrators  deny 
tlie  existence  of  any  such  indebtedness,  and  the  fact  that  his 
l^ncl  and  mortgage  were  surrendered  by  Mrs.  Auble,  and  is 
now  in  the  hands  of  his  tidministrators,  is  strong  corrobora- 
tion of  the  truth  of  their  allegation. 

1 1  is  in  the  last  degree  improbable,  that  a  bond  and  mort- 
gac^e  for  a  subsisting  debt,  would  have  been  surrendered 
uion  a  parol  promise  by  a  third  pjirty  to  assume  such 
ind^jtbtedness.  But  the  conclusive  evidence  uix)n  this  part  of 
the  oase  is,  that  the  note  of  the  witness  for  the  $200  due  to  the 
raoi"tgagor,  is  still  in  his  hands  uncancelled.  This  evidence 
cannot  be  overcome  by  the  uncorroboi'ate<l  testimony  of  the 
maker  of  the  note,  even  if  it  were  much  more  probable  and 
credible  than  it  now  appears. 

The  mortgage  must  sUmd  as  a  security  for  $800  only,  with 
interest,  and  the  decree  will  be  made  accordingly. 


CA.SES 


ADJUDGED   IV 


THE  COURT  OF  CHANGER'S 


OF  THE  STATE  OF  NEW  JERSEY. 


MAY  TERM,  1866. 


James  Dougherty  vs.  Benjamin  Scudder/ 

An  injunction  will  not  lie  to  restrain  proceedings  at  law  npon  a  not 
in   the  hands  of  a  bona  fide  holder,  for  valuable  consideration,  on  th< 
ground  of  fraudulent  representations  made  by  the  payee  to  the  maker. 


The  complainant,  by  his  bill,  alleges  that,  upon  the  rep-- 
resentations  of  Thomas  M.  Brown,  of  the  firm  of  Brown  i 
Shields,  doing  business  in  the  city  of  New  York,  as  to  the 
character  and  extent  of  the  business  done  by  said  firm,  he 
purchased  of  said  Brown  his  interest  therein,  for  the  sum  of 
$1760.  That  in  payment  thereof,  he  gave  to  Brown  two 
promissory  notes ;  one  for  $500,  payable  to  his  order,  and 
endorsed  by  Shields ;  the  other  for  $1250,  payable  to  the 
order  of  said  Shields,  and  by  him  endorsed  to  said  Brown. 
That  subsequently,  he  learned  that  Brown's  representation? 
were  false  and  fraudulent,  that  the  partnership  had  been 
dissolved,  that  Brown  had  sold  his  interest  to  his  partner, 
Shields,  and  that  the  concern  was  insolvent. 
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That  Dougherty  afterwards  obtained  an  injunction  against 

Brown,  in  the  Superior  Court  of  the  state  of  New  York,  to 

prevent  his  negotiating  or  dis[X)sing  of  the  said  notes.     That 

tie  said  injunction,  upon  certain  promises  made  by  Brown  to 

the   complainant,  was  agreed  to  be  dissolved,  and  was  dis- 

^l  ved,  upon  the  faith  of  such  promises. 

That  Brown,  after  being  relieved  from  the  restraint  of 

saic^  injunction,  assigned  the  said  notes  to  the  defendant  in 

^is  suit;  and  that,  thereupon,  the  defendant  commence  I 

^^      action  against  the  complainant  in  the  Circuit  Court  of 

ta  ^  county  of  Essex,  upon  the  notes  so  as  afores:\id  given  by 

*^^  complainant  to  the  said  Brown. 

'Hhe  bill  prays  for  an  injunction  to  restrain  the  defendant 
^^^^>  m  preceding  in  his  suit.     The  injunction  issued. 

*IIhe  answer  alleges  that  the  negotiation  for  the  notes  was 
^'^^  tirely  between  Shields  and  the  complainant.  That  of  the 
^^  ^^nns  of  that  negotiation  Brown  was  ignorant,  and  was, 
^^^  ^refore,  a  bona  fide  holder  of  said  notes,  and  that  the  de- 
^  tidaot  purchased  them  from  Brown,  for  valuable  cousidera- 
^^^n,  and  in  ignorance  of  any  fraud.  The  defendant  now 
^ves  to  dissolve,  upon  the  answer  and  proofs. 

Mr.  Slaight,  for  defendant,  in  support  of  the  motion. 

Mr.  Teese,  for  complainant,  contra. 

The  Chakcellor.  The  evidence  does  not  sustain  the  al- 
^'^gation  of  the  bill,  that  the  complainant's  notes  were  given 
^  Thomas  M.  Brown,  to  purchase  his  interest  in  the  firm  of 
-^rown  &  Shields.  The  firm  of  Brown  &  Shields  ^'Jis  dis- 
^Ived  on  the  23d  of  October,  1857,  ten  days  before  the  date 
®^  the  notes,  which  are  shown  to  have  been  dated  on  the 
^*y  they  were  drawn.  Upon  the  dissolution  of  the  partner- 
^*p,  Brown  sold  his  interest  to  his  partner,  Shields,  for 
^2050,  to  be  paid  in  cash.  By  a  subsequent  arrangement, 
J^  x^oeived  from  Shields  the  notes  of  the  complainant  for 
▼1^50,  in  part  payment  of  the  purchase  money. 

Admitting  that  the  complainant  was  defrauded  by  Shields, 


250  CASES  IN  CHANCERY. 


Bacot  V.  Wetmore. 


that  the  firm  was  insolvent,  and  that  the  consideration  ol 
the  notes  entirely  failed,  it  can  constitute  no  defence  agsdnst 
the  notes  of  which  Brown  was  a  bona  fide  holder.    As  be- 
tween Brown  and  Shields,  there  is  no  evidence  of  any  frauu 
on  the  part  of  Brown,  or  that  he  did  not  dispose  of  his  in- 
terest in  the  partnersliip  in  entire  good  faith.     Nor  is  there? 
evidence  of  any  fraudulent  participation  by  Brown,  in  tb^ 
negotiation  between  Shields  and  the  complainant. 

There  is  no  ground  upon  which  equity  can  retain  the  bill - 
If  the  complainant  has  any  defence  to  the  notes,  it  is  availa-^ 
blc  at  law. 

The  injunction  must  be  dissolved,  and  the  bill  dismisse*^ 
with  costs. 


Robert  C.  Bacot  va,  Francis  G.  Wetmore. 

1.  A  testator,  by  liia  will,  ordered  and  directed  as  follows,  viz.  *'  I  do  hereb* 
QI){*oini  and  declare  uiy  executors,  hereinafter  named,  to  be  trustees  of  al 
f  ►roperty,  estate,  or  interests,  herein  given  or  devised  to  any  of  my  childre: 
or  that  any  of  m)'  children  may  be  entitled  to  by  virtue  of  any  proviaio 
in  this  my  last  will,  during  the  life  of  such  child  (excepting  the  life  estat^^ 
in  the  mansion-house  devinod  to  my  son)  with  full  power  to  retain  all  soch"^ 
]>roj»erty  in  their  hands  unsold  and  undivided,  until  after  the  year  eighteec::^ 
hundred  and  sixty-seven,  and  I  do  authorize  my  said  executors  to  sell  o^^ 
convey  all  or  any  part  of  my  real  estate,  and  all  real  estate  that  may  b^^ 
purchased  by  them,  &c.  Hdd,  that  the  j>ower  of  sale  extends  to  any  anfi^ 
every  part  of  the  testator's  estate,  and  not  to  the  trust  estate  only. 

2.  An  express  disposition,  though  probably  involving  an  oversight  o^ 
mistake  by  the  testator,  cannot  be  controlled  by  inference  which  it  no^ 
necessary^  and  indubitable. 

3.  To  a  common  bill  for  the  specific  perforpnance  of  a  contract  of  sale..^ 
(he  parties  to  the  contract  are  the  only  proper  parties. 


Mr,  Gilchrist  and  Mr*  A-  0.  ZohriskUj  for  complainant 

jl/r.  /.  W,  Scudder^  for  defendant. 

Cases  cited  by  complainant's  counsel.    SnowhiU  v.  SnoW' 
hill,  3  Zab,  447 ;  Hill  on  Trustees  474-5 ;  Trower  v.  KmgMey, 
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6  Madd.  Ch.  R.  91 ;  Wood  v.  White,  4  Mi/lne  ^  Craig  480  ; 
Holland  v.  Adams,  3  Gray  188,  191 ;  Holland  v.  Cruft,  Ibid. 
162 ;  Roberts  v.  Whiting,  16  Mass.  186,  190 ;  Rcdfield  on 
WilU,  450 ;  JFVatt  v.  Rice,  7  Cushifig  209 ;  Braman  v.  aS/z7<'j?, 
2  J^idt.  460,  464 ;  Fy^-Aam  v.  Wykhayni  18  Fe^ey  395,  423 ; 
Oyryton  v.  Helyar,  2  Coa;  340 ;  Morrison  v.  Hoppe,  5  in^r. 
iaic.  ^  i;^.  199 ;  iVice  v.  Sisson,  2  5ea*.  168 ;  Cole  v.  Wade, 
16  Fe^ey  27 ;  KenixeU  v.  -466o«,  4  P'iwej/  807 ;  Cboic  v.  Far- 
^nd,  7  Taunt.  122;  Norcum  v.  DOench,  17  Missouri  98; 
I^'i&on  V.  Bennett,  6  -E^.  iaw;  4-  ^.  45 ;  ^S.  C,  13  Zfrid. 
^31;  Macdonald  v.  Walker,  11  Ibid.  324;  &/ii€r  v.  T7i/. 

^^^ns,  1  Curtis  C.  C.  R.  488-90 ;  2  iJoper  on  Leg.  1461,  §  8 ; 

^^^^let  V.  Lawrence,  1  Fesey  269;  CboA;e  v.  -De  Vandes,  9 
^€scy  205 ;  Lett  v.  Randall,  10  ASi7m)rw  112 ;  iZij/A^  v.  Cbwi^p- 

^^,  9  £iw^  268 ;  Bowers  v.  5mi^A,  10  Pai^e  193. 

The  Chancellor.  The  bill  is  filed  by  the  vendor,  to  eii- 
^^^QQ  the  specific  performance  of  a  contract  for  the  sale  of 
^^'^l  estate.  The  defendant  admita  that  he  became  the  pur- 
^**^a8er  upon  the  terms  specified  in  the  complainant's  bill,  but 
Alleges  that  he  failed  to  perform  the  contract  on  his  part, 
^'^d  now  resists  a  decree  for  specific  performance,  on  the 
S**oun(i  of  defect  of  title  in  the  vendor. 

The  complainant  claims  title  to  the  premises,  under  and  by 

^*^^ue  of  a  deed  from  the  executors  of  John  Tonnele,  de- 

^^^^Bed.     Tonnele  died  seized  of  the  premises  in  fee.     By  his 

^*U,  he  gave  and  devised  to  his  wife  portions  of  his  real  and 

l^J'sonal  estate  for  her  life,  in  lieu  of  dower.     He  devised  to 

*^iB  son,  John  Laurent  Tonnele,  a  life  estate  in  his  mansion- 

^^Uee,  and  part  of  the  grounds  belonging  thereto,  subject  to 

^*^^  life  estate  of  the  widow.     All  the  rest  and  residue  of  his 

^^te  he  gave  to  his  children,  equally  to  be  divided  between 

^*^^m,  share    and    share  alike,  in  such  manner  that  each 

^*^ild  should  receive  only  the  net  income  of  his  share  during 

"^*^,  and  at  the  death  of  each  child,  his  or  her  share  should 

8^  to  his  or  her  lawful  issue. 

£y  the  seventh  item  of  his  will,  the  testator  appoints, 
<»xier8,  and  directs,  as  follows,  viz. 
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"  And  in  order  more  fully  to  Carry  out  the  objects  of  thii? 
ray  will,  I  do  hereby  appoint  and  declare  tny  executors 
hereinafter  named,  to  be  truetees  of  all  property,  estate 
or  interests,  herein  given  or  devised  to  any  of  my  children 
or  that  any  of  my  children  may  be  entitled  to  by  virtue  o 
any  provision  in  this  my  last  will,  during  the  life  of  sud 
child  (excepting  the  life  estate  in  the  mansion-house  devisee 
to  my  son,)  with  full  power  to  retain  all  such  property  ii 
their  hands  unsold  and  undivided,  until  after  the  yea 
eighteen  hundred  and  sixty-seven,  and  I  do  authorize  m; 
said  executors  to  sell  and  convey  all  or  any  part  of  my  rec 
estate,  and  all  real  estate  that  may  be  purchased  by  then 
and  to  invest  my  personal  estate,  and  the  proceeds  of  the  sal 
of  such  real  estate,  at  interest,  on  bond  and  mortgage  of  res 
estate,  or  in  government  or  state  stocks,  or  to  lay  out  th 
same  in  the  improvement  of  my  feal  estate,  or  in  the  pui 
chase  of  other  real  estate  and  the  improvement  thereof,  t 
may  seem  to  them  most  for  the  interest  and  advantage  < 
my  children,  and  for  the  improvement  of  my  estate,  and  1 
change  such  investments  as  they  shall  judge  best,  from  tin 
to  time." 

It  is  objected  that  the  executors  had  no  power  to  convc 
the  mansion-house  and  premises  devised  to  the  testatoi 
son,  John  L.  Tonnele,  for  life. 

The  terms  of  the  power  are  as  broad  and  comprehensi^ 
as  language  can  make  them.  "  I  do  hereby  authorize  m 
said  executors  to  sell  and  convey  all  or  any  part  of  my  re 
estate."  The  power  extends  to  any  and  every  part  of  tl 
testator's  estiite.  It  is  clear  and  unequivocal  in  its  term 
There  is  no  ambiguity  in  its  meaning.  It  leaves  no  roo 
Ibr  construction.  If  the  extent  of  the  power  is  to  be  limite 
it  must  be  by  other  provisions  of  the  will  equally  clear,  < 
which  will  remove  all  doubt  as  to  the  testator's  real  intentio 

Where  the  words  are  clear,  the  safest  course,  in  the  lai 
guage  of  Lord  Eldon,  is  to  abide  by  the  words ;  unless  upc 
the  whole  will,  there  is  something  amounting  almost  1 
demonstration,  that  the  plain  meaning  of  the  words  is  d< 


MAT  TERM,  1865.  253 


Bacot  V.  Wetmore. 


the  meaning  of  the  testator.     Crooke  v.  De  Vandes,  9  Vesey 
205. 

It  is  urged  that  the  clause  conferring  the  power  of  sale 

stands  in  immediate  connection  with  a  trust  created  for  the 

management  of  a  portion  of  the  testator's  estate ;  that  the 

whole  of  that  item  of  the  will  relates  to  the  trust,  and  that 

the  power  of  sale  extends  only  to  the  trust  estate.     Such 

may  have  been  the  design  of  the  testator.     And  if  it  werfe 

adniissible  to  conjecture  what  the  testator  intended  to  have 

^idy  instead  of  interpreting  what  he  has  said,  it  might  be 

^iiggested  as  highly  probable  that  a  clause  limiting  the 

power  of  sale  to  the  trust  estate  has  been  inadvertently 

oaiitted.   But  it  is  a  well  settled  rule,  that  an  express  dispo- 

wtion,  though  probably  involving  an  oversight  or  mistake 

"y  the  testator,  cannot  be  controlled  by  inference  which  is 

^^t  necessary  and  indubitable.     2  Williavis  on  JEx're  1461. 

la  terms,  the  power  has  no  relation  to  the  subject  matter 

^*  the  trust.     It  is  not  made  dependent  for  its  exercise  upon 

^*^e  existence  of  the  trust.    It  is  conferred,  not  upon  the  trus- 

^^  as  such,,  but  upon  the  executors.     And  although  the 

^'*^U8e  conferring  the  power  is  in  immediate  juxtaposition 

^*th  the  clause  creating  the  trust,  there  is  a  marked  distinc- 

'*on  in  the  description  of  the  subject  matter  of  the  trust, 

^'^d  of  the  power.    The  executors  are  appointed  trustees  of 

^"  the  property,  estate,  or  interest,  given  or  devised  to  any 

^^  the  testator  8  children,  excepting  the  life  estate  in  the 

'^^nsion-house  devised  to  his  son.    They  are  authorized  to 

*^W  all,  or  any  part,  of  the  testator's  real  estate.    The  wide 

^fference  in  the  description  of  the  subject  of  the  trust  and 

^»   the  power,  is  rendered  more  clear  by  contrast.      It  is 

^^^rcely  credible  that  terms  so  utterly  dissimilar  should  have 

^^n  used  to  mean  the  same  thing.    The  more  natural  con- 

^*^ion  is,  that  as  the  testator's  expressions  are  varied,  his  in- 

^^ lions  in  both  cases  are  not  the  same.    JRight  v.  Compton, 

-^kut  273.    There  is  nothing  in  the  terms  of  the  will,  that 

^^uld  justify  the  court  in  assuming  that  the  testator  de- 

^^ned  to  limit  the  power  to  the  trust  estate,  or  to  exclude 

\oL.  n.  Y 
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the  life  estate  of  the  testator's  son  in  the  mansion-he 
the  operation  of  the  power. 

A  more  serious  objection  exists  to  the  power  of  t 
tors  to  make  sale  of  the  life  estate  of  the  widow  in 
sion-house  and  premises.  For  not  only  does  th< 
item  of  the  will  clearly  relate,  in  all  its  details,  i 
language  of  the  clause  conferring  the  power,  to  th( 
the  children,  but  the  disposition  made  of  the  procc 
sale  is  utterly  repugnant  to,  and  subversive  of, 
sions  made  bv  the  testator  for  the  benefit  of  his  v 

ml 

testator  had  given  to  his  wife,  in  lieu  of  dower,  an 
life,  or  during  widowhood,  in  a  large  and  valuab 
of  his  productive  esUite,  including  his  mansion-hi 
had  also  bequeathed  to  her,  for  life,  his  horses, 
plate,  household  furniture,  and  all  his  other  movabl 
But  by  the  clause  conferring  the  power  of  sale  c 
ecutors,  they  are  authorized  to  invest  his  personal  ( 
the  proceeds  of  the  sale  of  the  real  estate  so  sold, : 
chase  of  securities,  or  in  the  purchase  of  other  : 
and  the  improvements  thereof,  as  may  seem  most 
terest  of  his  children  and  the  improvement  of  1 
No  part  of  it  is,  or  can  bo,  appropriated  for  the  ber 
widow.  The  whole  fund  is  applied  to  another 
Now,  it  is  not  suggested  that  the  testator  intend- 
clause  conferring  the  power  of  sale,  to  revoke  t 
and  legacies  to  his  wife,  or  to  deprive  her  of  the 
made  for  her  benefit.  Yet  such  must  be  its  efl 
))0wer  extended  to  the  lands  devised  to  her.  The 
the  land  was  previously  devised,  constitutes  no  v 
tion  to  the  power  of  sale.  All  the  testator's  lane 
devised,  either  to  his  wife,  or  to  his  children.  But 
tion  is  that  the  disposition  of  the  j>roceed8  of  sale 
the  benefit  of  the  widow  to  whom  the  land  is  d( 
exclusively  for  the  benefit  of  the  children ;  thus 
it  clear  that  the  power  of  sale  was  designed  to  ext 
estate  of  the  children  only,  not  to  the  estate  oi 
and  amounting  almost  to  demonstration,   that 
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meaning  of  the  words  in  the  power  of  sale,  is  not  the  mean- 
ing of  the  testator. 

I  am  of  opinion,  therefore,  that  the  deed  from  the  ex- 
ecutors to  Bacot,  conveyed  to,  and  vested  in  the  grantee,  a 
vjilid  estate  in  fee  in  the  mansion-house  and  premises,  sub- 
ject only  to  the  life  estate  of  the  widow. 

But  it  is  charged  in  the  bill,  and  not  denied  by  the  an- 
swer, that  the  widow  of  the  testator  had,  prior  to  the  date 
of  the  contract  for  sale  by  the  complainant  to  the  defendant, 
^-•onveyed  all  her  estate  in  the  mansion-house  and  premises 
to  the  complainant.  This  vested  in  him  a  valid  title  to  the 
entire  estate. 

The  objection  made  by  the  defendant  to  the  completion  of 
the  purchase,  on  the  ground  of  defect  of  title,  is  not  well 
foun«led,  and  the  complainant  is  entitled  to  a  decree  for 
••^IX'Cific  performance. 

The  proper  parties  arc  before  the  court.  There  is  no 
necessity  or  propriety  in  making  the  devisees  of  John 
Tonnele,  parties  to  this  suit.  To  a  common  bill  for  the 
^l>ecific  performance  of  a  contract  of  sale,  the  parties  to  the 
t^<)ntract  are  the  only  proper  parties.  Eohertson  v.  The 
^mt  Western  E.  Co,,  10  Simons  314 ;  Tfood  v.  White,  4 
ilyk€  (Sc  Craig  460;  Fry  on  Spec.  Ferf.,  §  79. 
Decree  accordingly. 


John  M.  Dodd  vs.  Abraham  Flavell  and  others. 

1.  Where  the  complainaitt's  right  is  clear,  and  the  infraction  of  that 
right  established,  he  will  not 'be  required  to  give  security  for  such  damages 
as  the  defendant  may  sustain  by  reason  of  the  injunction. 

2.  Where  the  injunction  deprives  the  defendant  of  the  enjoyment  of  the 
property  in  dii^pute,  and  must  prove  greatly  prejudicial  to  his  interests,  if 
hift  claim  should  be  established,  the  complainant  must  prosecute  the  case 
vith  diligence.  If  laches  or  want  of  diligence  on  his  part  be  shown,  the 
ioj unction  will  be  dissolved,  or  security  required. 
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The  complainant  filed  his  bill  in  this  cause,  for  an  injun^ 
tion  to  restrain  the  defendant  from  unlawfully  flooding  his 
land.  The  injunction  issued  pursuant  to  the  prayer  thereof. 
The  defendant  now  asks  that  the  complainant  may  be  re- 
quired to  give  security  for  such  damages  as  he  may  sustaizi 
by  reason  of  the  injunction. 

Mr.  J.  W.  Taylor,  for  defendant,  A.  Flavell,  in  support 
of  the  molion. 

Mr.  A.  S.  Hubbdlf  for  complainant,  opposed  the  applica- 
tion on  the  following  grounds: 

1.  It  does  not  appear  by  the  papers  in  this  cause,  nor  by 
the  aflfidavit  to  be  used  on  this  motion,  that  the  complainant 
has,  in  any  particular,  infringed   upon  the  rights  of  tha 
defendants. 

2.  The  bill  of  complaint  alleges  injury  by  the  defendant, 
by  unlawfully  flowing  complainant's  land.  The  flowing  "^^ 
not  denied.  The  right  to  flow  is  not  established  by  defend] 
ant.  The  assertion  of  a  right,  if  made  at  all  by  defendan'^^ 
answer,  is  vague  and  indefinite.  The  injunction  only  pr^ 
hibits  the  injury  to  complainant,  and,  therefore,  he  is  n  "^ 
responsible  to  the  defendant  for  the  consequences  afiectic:^ 
his  (defendant's)  property,  by  his  being  restrained  fro^ 
committing  an  injury  to  the  property  of  complainant. 

3.  The  defendant  is  restrained  from  violating  his  covenatr:^ 
with  complainant,  by  which  he  agreed  and  covenanted  nC^ 
to  flow  the  land  of  complainant.     With  what  propriety  ca 
the  defendant  ask  the  complainant  to  give  him  security  fo^ 
damages  which  he  may  suSer  by  his  performing  his  owu 
covenant  ? 

4.  The  affidavit  is  indefinite  and  vague;  it  does  not  allege- 
that  defendant's  mill  is  unprofitable,  because   he  was  re 
strained  from  flowing  complainant's  land,  and  from  doing 
what  he  had,  or  claimed  to  have,  a  lawful  right  to  do. 

The  Chancellor.    The  propriety  of  requiring  securitv 
from  the  complainant  for  such  damages  as  the  defendant 
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might  sustain  by  reason  of  the  injunotion  in  this  cause,  was 
considered  at  the  time  of  allowing  the  injunction.  It  did 
not  appear  to  me  then,  to  be  a  case  in  which  security  should 
be  required. 

Upon  the  case  made  by  the  bill,  the  right  of  the  complain- 
ant is  clear,  and  the  infraction  of  that  right  established. 
Under  such  circumstances,  the  fact  that  the  injunction  occa- 
sions a  serious  loss  to  the  defendant,  affords  no  just  ground 
of  complaint.  He  is  deprived  of  the  enjoyment  of  that  which 
rightfully  belongs  to  another. 

The  case,  as  made  by  the  bill,  is  not  essentially  altered  by 
the  answer  or  proof  of  the  defendant.  Inasmuch,  however, 
aa  the  injunction  deprives  the  defendant  of  the  enjoyment  of 
the  property,  and  must  necessarily  prove  greatly  prejudicial 
to  his  interests  if  his  claim  should  be  established,  it  is  incum- 
!>ent  upon  the  plaintiff  to  prosecute  the  case  with  diligence. 

If  he  fail  to  do  so,  and  to  bring  the  cause  to  hearing  at 
he  earliest  opportunity,  I  will  entertain  a  motion  to  dissolve 
-he  injunction.  If  any  laches  or  want  of  diligence  on  the 
;)art  of  the  complainant  be  shown,  the  injunction  will  be 
iissolved,  or  the  complainant  required  to  give  the  security 
demanded. 

The  motion  must  be  denied  without  costs. 


Peter  Chavez  vs.  Jacob  Schmidt,  administrator  of 

Peter  Peiffer,  deceased. 

Ad  asBignment  by  an  executor,  of  his  individual  interest  in  a  mortgage 
and  decree  belonging  to  the  estate  of  his  testator,  such  interest  being  only 
that  of  a  general  creditor  of  the  estate,  parses  to  the  assignee  no  title  to 
the  mortgage,  nor  to  the  proceeds  thereof. 


The  bill  charges  that  Nicholas  Peiffer,  the  executor  of  Peter 
Peiffer,  deceased,  holding  and  owning,  as  such  executor,  a 
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lK)nd  and  mortgage  for  $5000,  and  being  a  creditor  of  the 
estate  of  his  testator,  on  the  4th  of  January,  1862,  assigned 
all  his  individual  share,  right,  title,  and  interest,  in  the  said 
bond  and  mortgage,  and  in  the  decree  theretofore  made  forth€ 
foreclosure  thereof,  to  the  complainant,  as  collateral  securiti 
for  a  debt  of  $3000,  due  from  Nicholas  Peiffer,  in  his  irnlL 
vidual  capacity,  to  the  complainant.  That  on  the  sale  of  tLi 
mortgaged  premises  under  the  decree  of  foreclasure,  ther" 
remained  in  the  sheriff's  hands,  after  satisfying  a  prior  et 
cumbrance,  a  balance  of  $2027.29,  to  be  applied  toward  tl:i 
satisfaction  of  the  mortgage.  This  balance  was  paid  l> 
the  sheriff  to  Jacob  Schmidt,  who  had  been  appoints 
administrator,  with  the  will  annexed,  of  Peter  Peiffer,  d"* 
ceased. 

The  prayer  of  the  bill  is  that  Schmidt,  the  administrato : 
may  pay  over  the  money  thus  received  from  the  sheriff,  C 
the  complainant,  who  claims  title  thereto  by  virtue  of  tha 
assignment  of  the  mortgage  and  decree.  To  this  bill  thef 
is  a  general  demurrer. 

Mr.  Keasbei/,  for  defendant,  in  support  of  the  demurrer^ 

Mr.   T.  Bunyon,  for  complainant,  contra. 

The  Chancellor.  There  is  no  equity  in  the  bill.  Th 
assignment  by  the  executor,  of  his  individual  interest  in  a 
mortgage  and  decree  belonging  to  the  estate  of  his  testator 
I^vssed  to  the  assignee  no  title  to  the  mortgage,  nor  to  th^ 
proceeds  thereof.  The  executor  had  no  individual  interes 
in  the  trust  fund  in  his  hands  belonging  to  the  estate  of  his 
testator.  He  could  not  assign  the  trust  funds  to  pay  his  in- 
dividual indebtedness.  All  the  individual  interest  which  i\\( 
executor,  as  a  creditor  of  the  estate  of  his  testator,  coulc 
have  in  the  funds  of  the  estMe,  would  be  a  right  to  the  pay- 
ment of  his  debt,  or  a  ratxible  proportion  thereof,  out  of  the 
asseto,  upon  a  settlement  of  the  estate.  For  all  that  appean 
by  the  bill,  the  estate  is  insolvent.     Admitting  that  tht 


MAY  TERM,  1865.  259 

Mittnight  v.  Smith  et  al. 

estate  is  solvent,  and  that  a  debt  was  due  from  the  estate  to 
the  executor,  nothing  passed  by  the  assignment  but  an  equi- 
table interest,  which  the  assignee  might  enforce  against  tlie 
assets  in  the  hands  of  the  administrator,  upon  the  settle- 
ment of  the  estate. 


Lawrence  MrrTNiGHX,v5.  George  N.  Smith  and  others. 

^-  A  creditor  at  large,  or  before  judgment,  is  not  entitled  to  the  inter- 
ference of  thiBCoart,  by  injunction,  to  prevent  his  debtor  from  disposing 
^^  liis  property  in  fraud  of  the  creditor.  A  bill  filed  by  a  creditor  of  a 
"'"^.  to  restrain  an  execution  creditor  of  an  individual  partner  from  en- 
orcing  his  lien  upon  the  partnership  property,  forms  no  exception  to  the 
general  rule. 

2"  The  doctrine,  that  a  separate  debt  of  one  partner  shall  not  be  paid 
^^  ^f  the  partnership  property  till  all  the  partnership  debts  are  pai(f?  i§ 
PpUcable  only  where  the  principles  of  equity  are  brought  to  interfere  in 
^  distribation  of  the  partnership  property  among  the  creditors. 


The  bill  charges  that  the  defendants,  George  N.  Smith  and 

^^eph  R.  Beatzel,  were  partners  in  business  under  the  name 

^^  Smith  &  Reutzel,  and  were  possessed  of  a  large  amount 

?*   personal  property,  encumbered  by  a  chattel  mortgage. 

"^^Ht  the  complainant  is  a  creditor  of  the  firm,  and  that  an 

^^tion  at  law  has  been  commenced,  and  is  now  pending  for 

*^^  recovery  of  the  debt.     That  the  chattel  mortgage  upon 

*^^  property  of  the  firm  has  been  foreclosed,  the  property 

^^M,  the  mortgage  satisfied,  and  a  balance  of  the  proceeds  of 

^^^e,  amounting  to  $670.98,  remains  in  the  hands  of  the 

^li^riflF. 

-After  the  suit  at  law  was  commenced  by  the  complain- 
^^^  against  Smith  &  Reutzel,  and  before  the  sheriflf's  sale 
^^^der  the  foreclosure  of  the  chattel  mortgage,  George  N. 
"^-Oc^ith  confessed  a  judgment  against  himself,  in  favor  of 
/irnoa  and  Samuel  Walters,  for  $1500.  An  execution  was 
^54^ued  upon  this  judgment,  and  a  levy  made  upon  the  per- 
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sonal  property  of  the  firm  of  Smith  &  Beutsel,  before  th^ 
sale  under  the  mortgage.     By  virtue  of  this  levy,  the  exe 
cution  creditors  of  Smith  claim  the  balance  of  the  proceerU 
of  sale  of  the  property  of  Smith  &  Reutzel,  in  the  hands 
the  sheriff.      The  complainant,  as  a  creditor  of  the  fi 
claims  that  he  is  entitled  to  the  proceeds  of  the  sale  of  th' 
partnership  property,  in  preference  to  the  creditors  of  ar 
individual  partner. 

Upon  filing  the  bill,  an  injunction  issued  restraining 


sheriff  from  paying  over  the  monSy  to  the  execution  cre(Ezz»d- 
itors.  The  defendants,  having  answered,  now  move  to  di<=&  s- 
solve  the  injunction,  on  the  ground  that  the  equity  of  the 
is  denied  by  the  answer. 


Mr.  G.  W.  Cummingy  for  defendants,  in  support  of 
motion, 

,  ♦When  the  equities  of  the  bill  are  fully  answered 
denied,  the  injunction  will  be  dissolved.  Vliet  v.  iot^  -^' 
mdsorif  1  Green's  Ch.  B,  404 ;  Edgar  v.  Clevenger,  2  Ihiu^^^ 
464 ;  Johnson  v.  Darcy,  Saxton  194  ;  Qudckenbiish  v.  Va^^^ 
Riper,  Ibid,  476. 

When  the  defendant,  upon  whom  the  gravamen  of  tl 
charge  rests,  has  fully  answered,  the  injunction  will  be 
solved,  although  there  are  other  defendants  who  have  n< 
answered.    Vliet  v.  Lowmason,  1  Cheen's  Ch,  JR.  404 ; 
wyn  v.  State  Bank,  4  Desaus.  289. 

If  the  bill  charge  fraud  in  a  judgment,  and  the  answ< 
denies  the  fraud,  and  shows  a  fair  consideration  for  the  judj 
ment,  the  injunction  will  be  dissolved.     Clapp  v.  Ely, 
Stockt,  178 ;  Edgar  v.  Clevenger,  2  Greens  Ch,  JR.  258. 

And  this  is  so,  even  where  the  judgment  is  so  irregularly/" 
entered  that  it  would  be  set  aside  for  error.     Johnson  V- 
Darcy,  Saxton  194 ;  2  StoekL  178. 

A  debtor  has  a  right  to  prefer  creditors,  if  not  done  by 
assignment,  or  to  defraud  others.  Tillou  v.  B7ntton,  4  MaUt 
B,  136, 138;  Hendricks  v.  Mount,  2  South.  743. 

A  creditor  has  a  right  to  acquire  a  preference  by  coo- 
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feaeion  of  judgment.  Cammackv.  Johnson,  1  Grtena  Ch.  JR, 
172 ;  Edgar  v.  Cleve7iger,  Ibid.  261 ;  Qarreiaon  v.  BrowUy 
2  -DttfeA«r425. 

A  judgmeDt  confessed  for  an  existing  debt,  and  for  future 
^vances,  is  a  valid  judgment.     Clapp  v.^Zy,  2  Stockt.  178. 

Jtfr.  Stone,  for  complainant,  contra. 

The  Chancellor.    The  equity  of  the  complainant's  bill 
^^^ts  on  the  well  settled  principle,  that  joint  creditors  have 
Priority  of  right  to  payment  out  of  the  joint  estate  over  the 
^^editors  of  the  individual  partners,  and  that  a  separate  debt 
^t"  one  partner  shall  not  be  paid  out  of  the  partnership 
I^^operty,  till  all  the  partnership  debts  are  paid.     The  alle- 
Srations  of  the  bill,  that  the  complainant  is  a  creditor  of  the 
^rm  of  Smith  &  Reutzel,  that  the  partnership  property  has 
Oeen  seized  and  taken  by  virtue  of  an  execution  issued  upoti 
^  judgment  at  the  suit  of  Walters  against  Smith,  one  of  the 
Jmrtners,  and  that  there  is  no  other  partnership  property 
Sufficient  to  satisfy  the  demand  of  the  complainant,  are  facts 
not  denied  by  the  defendants  in  such  mode  as  to  entitle  them 
to  a  dissolution  of  the  injunction.     In  fact,  no  answer  has 
l)een  filed  by  Keutzel,  one  of  the  partners.     But,  conceding 
these  facts,  the  execution  creditors  who  are  defendants,  rely 
for  a  dissolution  of  the  injunction,  on  the  allegation  of  their 
answer,  that,  although  their  judgment  is  confessed  by  one  of 
the  partners,  and  is  therefore  ostensibly  the  individual  debt 
of  such  partner,  it  was  nevertheless,  in  reality,  a  debt  of  the 
partnership,  which  Smith,  who  had  taken  the  partnershi[) 
property,  assumed  to  pay.     Admitting  that  this  fact  would, 
if  duly  established  upon  the  final  hearing,  constitute  a  valid 
defense  to  the  bill,  it  cannot,  I   think,  avail  the  defendant 
upon  the  present  application.     It  is  the  averment  of  a  new 
Bubstantive  fact,  not  a  denial  of  any  of  the  material  allega- 
tions of  the  bill.     But  it  is  unnecessary  to  express  any  de- 
cisive opinion  upon  this  point,  inasmuch  as  the  injunction 
must  be  dissolved  upon  another  ground. 
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ui!  i'.ioi;"  :*  railioailviletivtive.     The  complainant  b^- 
i!i>-;  in  ■V''.ivt,  .iiiil  no  riglit  to  call   in  (jueslion  tB* 


;'.-:Vi.ii;i!it',--  i.-l;iim  to  the  [>artnor¥hi[>  propor^)'' 
:!!'.<'iu  or  os'vwtioii  afruinst  thu  lirm  of  Snii''^ 


liLor  only. 

iwi-jiiic/tt,  h  not  eiitillel 

.■  injunction,  to  prevent  1-^" 


-.V 


IH. 


,.;:-..      II-  ;i  a  <:-ii.-r.l  . 

,!  ,.;.:.i-  ;i:  hiri;.:',  or  '"./oy 

:i;.';'!.iv:;.-..'  of  thi;-  t-oiirt, 

■i  ;iv:.i  .ii,-]"X-'iii,i:  of  his  piop'-'rty  in  fraud  of  thi'cr* 

ill  oriii-r  lo  (-niilik'  him  to  contt-^t  iho  validity  of  ts**'"''' 
lr;iii..vs  of  iln>  ilclnor's  propi-rty,  Lo  must  havosoX"^*^' 
nil-  oaim  or  lii'ii  -on  sii'h  [-rop^.-rty.  As  to  real  i-fiia.  "^  *"' 
ii'ist  have  a  jiii[j;r:ii'i)t ;  as  to  [■■.-r^onal  projiertv,  **' 
I  l:.uvi..-i-f.-.'t,..lhis  li.-M  Kv  .-x.vu-.iin.  Ed-jarv/CIt^^^ 
■:  I  ■i.r.;.:^  Ch.  I!.  L'.'.S.  „ii.l  i-aj=..-s  citT-d  in  note  ;  J/^"  '^ 

V.  i:,:;r„,  1    //.„■,■.  ;;i; I;  /),>„/..,>,■<  v.  t«v,  2  iihe^^'''- 

\  liiJI  lili'il  l<y  ii  cri'ililnr  of  a  tir;:i.  to  r.-strain  an  ec^  ^-^^ 

■II  i-n-ililor  of  an  iinlivi.liial  partner  from  enforcing  \-:»-  '* 

ii[iiu  till-  jiarlii.'i'ship  |iiM|.,Tty,  forms  no  exoepti'-:^*' 
\\K-  ■iviu'iai  riili^.  A  |iarlii.'rshi|i  LT'-iiiior,  beloro  jml^^gir' 
1,  ha.i  no  sui'li  ijinisi  Urn  on  iha  partnership  pro^wrty,  tf^^" 
LiLih-  liiio  lo  till-  aid  of  tint  ixiuft  in  protecting  and  e^c-'' 
ui;  ills  ulaim,  (-iilii-r  ai^ainst  the  individual  partnora,  c^^^^ 
n.ii  a  1,-reditor  of  a  iiarlniT,      You/kj  v.  frier,  1  Stock      -  ' 


't'liii  iloctrine,  that  a  wejiaratn  dclit  of  one  partner  shall  nc^^-^ 
I'l'  paid  out  of  the  partiioixhip  property  till  all  the  piir*" 
ii.T.-iliip  lioljts  are  paid,  doi's  not  apply  until  the  partner"-:^ 

lu-iisi-  lo  liave  a  legal  I'ight  to  di.-^jiOHO  of  their  property  as  the '■ 

pl.-aw.     It  is  applicable  only  where  the  principles  of  equii;;;^,^ 
iiiM  liri'Ught  to  interfere  in  the  distribution  of  the  partner" 
utiip  property  among  tlio  aeditora.     MaDotujJdy.  Beaeh,:^^ 
Mu'tfo}-d'g  £.  55. 

id  complainant  has  no  Rucli  title  to,  or  lien  upon,  th^^ 

|wrty  in  question,  as  entilloH  him  to  call  upon  tbe  cour  £ 

lerfere  in   its   distribution.     The   case  Jklla   directly 

lUilu  tli6  authority  of  Young  v.  Frier,  and  most  be  con- 

by  it.    That  case  was  decided  after  full  argument  and 
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tleliberation ;  and  an  extended  examination  of  the  adjudi- 
ciit<^  cases,  leaves  no  room  to  doubt  that  it  is  in  accordance 
l>otli  with  principle  and  authority. 

The  injunction  must  be  dissolved  and  the  bill  dismissed. 


Zephaniah  Huffman  vs,  John  W.  Hummer. 

^-  In  a  bill  by  a  purchaser  of  real  estate,  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  sale  and  conveyance  thereof,  an  averment  of 
WDdcr  of  the  purchase  money,  on  the  day  designated  for  the  execution  of 
the  contract,  is  not  necessary. 

— -   As  a  general  rulej  in  equity,  time  is  not  deemed  to  be  of  ^he  essence  of 

l"^  contract,  unless  the  parties  have  expressly  so  treated  it,  or  it  necessarily 

follows  from  the  nature  and  circumstances  of  the  contract.     Equity  holds 

^^'^e  to  be  prima  facie  non-essential,  and  will  enforce  the  specific  per- 

ivitmance  of  agreements,  after  the  time  for  their  performance  has  been 

suffered  to  pass  by  the  party  asking  for  the  intervention  of  the  court. 

3  Equity  regard:*  a  contract  for  land,  of  which  a  specific  execution  will 
"6  decreed,  for  most  purposes,  as  if  it  had  been  specifically  executed.  The 
purchaser  is  regarded  as  the  equitable  owner  of  the  land,  and  the  vendor 
<iflhe  money. 

4.  Where,  upon  a  bill  filed  to  compel  the  performance  of  a  contract  for 
ihe  conveyance  nf  real  estate,  an  injunction  issued  to  prevent  the  defend- 
ant from  dealing  with  the  property   during  the  pendency  of  the  suit,  an 
f'Kjection  that  time  is  of  the  essence  of  the  contract,  will  not  avail  the  de- 
ftjndant  upon  a  motion  to  dissolve  the  injunction. 

5.  Upon  a  motion  to  dissolve  an  injunction,  the  court  will  not  undertake 
to  determine  points  of  doubt  or  difiiculty  upon  which  the  merits  of  the  ca.oe 
may  depend,  but  will  leave  them  to  he  determined  at  the  final  hearing, 
when  the  evidence  is  fully  before  the  court. 

6.  When  the  answer  admits  the  material  allegations  upon  which  the 
equity  of  the  complainant's  bill  rests,  but  sets  up  new  matter  in  avoidance, 
the  injunction  will  not  be  dissolved. 

7.  In  many  cases,  the  court  will  interfere  and  preserve  property  imtaiu 
quo  during  the  pendency  of  a  suit  in  which  the  rights  to  it  are  to  be  de- 
lided,  and  that  without  expressing,  and  often  without  having  the  means  of 
torniing  an  opinion  as  to  such  rights. 

8.  It  is  not  necessary  to  the  continuance  of  an  injunction,  that  it  should 
be  clear  that  the  complainant  will  succeed  at  the  hearing.  It  is  sufficient 
if  there  is  ground  for  supposing  that  relief  may  be  given. 
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V*    1;  IF  the  duty  of  a  comjdainant  holding  an  injanctioo,  to  proi«<^ 

hit  claiuj  with  all  diligence. 

Mr.  J.  T.  Bird  and  Mr,   G.  A.  Alk?},  for  defendant, i 
Mr.  Van  Fleet  and  Mr.  TTi/rf*,  for  complainant,  con. ^ 


Cases  cited  by  defendant's  counsel.     1  Story's  Eq,  iX^t 
5  742,  709 :  JTtw  v.  Morford.  Saxton  281 ;  Stoutenbur^^^' 
Tompkins.  1  Stod-f.  332-5-« ;  King  v.  Hamilton,  4  P"^^^ 
311 ;  Si.  John  v.  BcmdiH,  6  /o^n^.  Ch.  B.  Ill;  Om«ro<dv. 
Hardman,  5  IWy  733  ;  Gonw  v.  Ta*A,  3-4^%  186 ;  Jir*/^ 
V.  Statliam.  Ihid.  388;  /o^«*07i  v.  ^w66««,  2  5tocit.  2^-' 
/ac/;*o/f  V.'  -4*//to>» >  11  PeUr»  229 :  1  C^^ory**  Eq.  Jur.,  §  74&-^' 
*S>y77io(/r  V.  Iklancev,  6  Jo^i^w.  CA.  i2.  222;  5.  C,  3  Cfc^^^^ 
445 ;  1  Story  ^  B^.  Jur.,  §  771 ;  MUJ^r  v.  Chetwood,  1  ffr^^«' 
C7t.  B.  199 ;  Bodnian  v.  ZiZ/<y,  &u:to?i  320,  322  ;  Oadvut  ^]^' 
Horner,  18  I'e^ry  11 ;  Creaih's  admr  v.  Sims,  5  Howard  L  ^-'' 
WiJUI/xrd^  Eq.  Jur.  289;  Baldwin  v.  &i/^^r,  8  Pai^e  4=  "^3; 
yyooy?e  V.  Mi^^ouri  Iron  Co.,  17  Hoxmrd  340;  Ztoyfe  v.  T^^' 
4  .S'c^m.  2n2 ;  Benedict  v.  Zy/i^^,  1  Johns.  Ch.  JR.  375;  ii^  ^^'^ 
V.  /ry^^/^  3  1  V>^fy  C90 ;  Guest  v.  Homfray,  5  TV^jy  818;  ^  ^^' 
Mhlr.r  V.  ^'/-a/r,  G  irAea^  528 ;  Taylor  v.Longicorth,  14  Pc  ^^^^ 
1 7'J  ;  Urphurn  v.  yluW,  5  tVancA  2(52,  276 ;  Po/^er  v.  1u^  ^'^' 
2i^  ^o/./t.  512 ;  CoUon  v.  Thom-pson,  2  irAmf.  336;  1  P(?''^'^- 
AV/.,  A/:.  1 ,  rh.  6,  §  3  ;  Pieketi  v.  Xo^r^/on,  14  Vesey  215 ;  iT^^' 
rintjtuii  V.  \\'he,der,  4  P\'*ey  686  ;  J^y  v.  Deschavips,  13  ^^^^^. 
2:i5 ;  J/////7-a//  v.  7^a/mer,  2  aScA.  e5-  Lef.  474;  6Y.  J/ary'«  CAu  ^  '^^ 
V.  StorUm,  4  7/a^^  67i.  ii.  520 ;  Hoivdl  v.  i?ofe6,  3  iTa  ^J 
C7t.  7j;.  21 ;  7i;oW/A<  v.  Beri-y,  17  ^^w/.  Xat^  4*  ^9-  ^00;    ^ 
Story  s  Eij.  Jur.,  §  751. 

Cases  cited  by  complainant's  counsel.  1  Story's  Eq,  Ju  ^'' 
§  784-8-9;  Morris  Ccmal  v.  Jersey  City,  1  Beas.  227;  Gr«?^'*' 
V.  Pallas,  Ibid.  267  ;  ^^elv  Barbadoes  Toll  Bridge  Co.  v.  VrC^' 
land,  3  Grce?i'fi  Ch.  B.  J  57;  aSco«  v.  Ames,  3  5toctt.  26 1  ' 
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etwood  V.  Brittan,  1  Greens  Ch.  R.  439 ;  Fry  on  Spe/^. 
rf,  §  709-10-11;  Batten  on  Spec.  Perf,  135-6;  Ihylor 
Xongtcorth,  14  Peters  174 ;  Scarlett  v.  Hunter ^  3  Jones 
:  C)  84. 

The  Chancellor.  The  defendant  asks  to  dissolve  the 
HDction  issued  in  this  cause,  upon  the  ground  that  the 
Uity  of  the  bill  is  fully  denied  by  the  answer.  It  is  urged, 
long  other  grounds  of  objection  to  the  continuance  of  the 
,  auction,  that  time  is  of  the  essence  of  the  contract,  and 
at  the  coeaplainant  having  failed  to  make  any  tender  of 
B  purchase  money  on  the  day  designated  for  the  execu- 
n  of  the  contract,  or  at  any  other  time  before  the  filing 
the  bill,  cannot  call  upon  the  defendant  for  the  specific 
"formance  of  the  contract,  and  that  the  injunction  should, 
^refore,  be  dissolved.  If  this  be  so,  the  bill  itself  is  radi- 
ly  defective  and  should  be  dismissed,  for  it  contains  no 
jrment  of  performance,  or  of  an  ofier  to  perform  the  con- 
ct  on  the  day  designated  for  the  execution  of  the  contract, 
•  any  excuse  for  the  omission. 

The  bill  is  filed  by  the  purchaser  to  enforce  the  specific 
•formance  of  a  written  contract  for  the  sale  and  convey- 
;e  of  real  estate.  By  the  agreement,  which  bears  date  on 
>  6th  of  October,  1864,  the  vendor  agreed  to  convey  to  the 
rchaser,  for  the  consideration  of  $100  per  acre,  on  or 
fore  the  first  of  April  then  next,  two  lots  of  land  in  the 
vnship  of  Lebanon  :  the  one  lot  being  a  part  of  the  Stout 
•m,  bounded  by  a  designated  line,  to  be  run  for  that  pur- 
je,  supposed  to  contain  about  eighteen  acres;  the  other  lot 
ng  a  woodlot,  containing  about  three  acres.  The  purchase 
►ney  was  to  be  paid  on  the  execution  of  the  conveyance, 
ere  are  other  clauses  in  the  contract  not  material  to  the 
jsent  inquiry. 

The  complainant,  by  his  bill,  alleges,  that  on  the  execution 
the  contract  he  paid  $300  on  account  of  the  purchase 
mej;  that  he  has  always  been  ready  and  willing  to  per- 
Vois.  XL  z 
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form  the  agreement  on  his  paft,  and  upon  having  a  aafficient 
conveyance  of  the  land  made  to  him  in  fee  simple,  clear  of 
encumbrances,  to  p:\y, the  bilance  of  the  purchjise  money; 
that  the  defendant  refuses  to  perform  the  agreement  on  his 
part,  and  pretends  that  he  is  unable  to  make  a  good  title  for 
the  land,  and  that  he  is  willing  to  cancel  the  agreement,  but 
not  to  refund  the  $300  advanced  by  the  complainant;  and 
that  the  defendant  refuses  to  execute  a  conveyance  for  the 
land,  although  the  complainant  has  requested  him  to  do80, 
and  offered  to  pay  him  the  residue  of  the  purchase  money, 
upon  the  execution  of  a  conveyance  according  to  the  terms 
and  effect  of  the  agreement.  The  bill  contains  no  averment 
of  the  tender  of  the  purchase  money  on  or  before  the  first 
day  of  April,  the  time  designated  for  the  execution  of  the 
contract.  It  is  not  necessary  that  it  should  do  so.  In  this 
respect  the  bill  is  drawn  in  conformity  with  approved  prece- 
dents. Curtis'  Equity  Prec,  9,  12;  Equity  Draftsman  12. 
Upon  well  settled  principles  of  equity,  the  averment  of  per- 
formance, or  of  an  offer  to  perform  by  the  complainant  ac- 
cording to  the  terms  of  the  contract,  is  not  necessary. 

As  a  general  rule  in  equity,  time  is  not  deemed  to  be  of 
the  essence  of  the  contra'ct,  unless  the  parties  have  expressly 
so  treated  it,  or  it  necessarily  follows  from  the  nature  and 
circumstances  of  the  contract.  And  one  of  the  moat  frequent 
occasions  on  which  courts  of  equity  are  asked  to  decree  the 
specific  performance  of  contracts  is,  where  the  terms  for  the 
ptjrformance  and  completion  of  the  contract  have  not,  in 
])oint  of  time,  been  strictly  complied  with.  1  Story  8  JEq- 
Jar,,  §  776. 

At  law,  time  is  of  the  essence  of  the  contract.  But,  in 
equity,  the  question  of  time  is  diflferently  regarded.  Equity 
holds  time  to  be,  prima  faciCy  non  essential,  and  will  enforce 
the  specific  performance  of  agreements,  after  the  time  for 
their  performance  has  been  suffered  to  pass  by  the  party 
a^iking  for  the  intervention  of  the  court.  Fry  on  Spec.  J?erf., 
§  708,  709. 

Equity,  moreover,  regards  a  contract  for  land,  of  which  a 
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specific  ezecatioa  will  be  decreed,  for  most  purposes,  as  if  it 
had  been  specifically  executed.  The  purchaser  is  regarded 
as  the  equitable  owner  of  the  land.  The  vendor  is  treated 
as  the  owner  of  the  money.  And  a  sale  by  the  vendor  to  a 
third  party,  where  a  part  of  the  purchase  money  has  been 
paid,  is  regarded  as  a  fraud  upon  the  first  purchaser.  1 
Story  B  Eq.  Jut.,  §  784,  789. 

The  objection  indirectly  made  to  the  equity  of  the  bill  is 
not  sustained.  Nor  can  the  objection,  that  time  is  of  the 
essence  of  the  contract,  avail  the  defendant,  at  the  present 
stage  of  the  controversy.  It  may  be  presented  in  a  diflFerent 
aspect  when  the  evidence  is  fully  before  the  court.  The 
court  will  not,  at  this  stage  of  the  cause,  undertake  to  deter- 
mine points  of  doubt  or  difficulty,  upon  which  the  merits  of 
the  case  may  depend,  nor  questions  which  may  be  more  fully 
and  satisfactorily  heard  and  determined  at  the  final  hearing, 
vhen  the  evidence  is  fully  before  the  court. 

When  the  answer  admits  the  material  allegations  upon 
vrhicb  the  equity  of  the  complainant's  bill  rests,  but  sets  up 
new  matter  in  avoidance,  the  injunction  will  not  be  dissolved. 
AVLen  v.  Oraberoft,  Bam,  Ch.  R.  373 ;  Salmon  v.  Clagettj  3 
Bland 8  Ch.  R,  162;  Minium  v.  Seymour ^  4  Johns,  Ch,  R, 
499;  Morris  Canal  Co,  v.  Jersey  City,  1  Beas,  228;  Green 
V.  Folios,  Ibid.  269;  Butler  v.  Tfie  Society,  Ibid.  266,  506; 
The  Society  v.  Low,  ante,  p.  19. 

This  rule  is  so  familiar,  and  rests  upon  such  clear  and  un- 
questioned principles  of  equity  regulating  the  exercise  of  the 
extraordinary  power  of  the  court,  that  the  citation  of  authori- 
ties would  seem  to  be  uncalled  for.  And  yet  the  principle 
is  so  frequently  overlooked  or  disregarded  in  the  discussion 
of  motions  to  dissol^inj  unctions,  that  a  reference  to  authority 
seems  to  be  demanded. 

The  answer  contains  no  denial  of  any  of  the  material  alle- 
gations of  the  bill  of  complaint.  It  admits  the  making  of 
the  contract,  the  payment  of  a  part  of  the  purchase  money 
by  the  complainant,  and  the  refusal  of  the  defendant  to  exe- 
cute the  conveyance,  pursuant  to  the  terms  of  the  agreement. 
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It  bases  its  denial   of  the  complainant's  equity  upon  two 
grounds.     1.  That  the  complainant  had,  by  his  acts  and  de- 
clarations, waived  •the  performance  of  the  contract  by  the 
defendant.     2.  Upon  the  laches  of  the  complainant,  in  not 
tendering  the  purchase  money,  and  demanding  the  deed 
upon  the  first  day  of  April.     Admitting  that  both,  or  either 
of  these  facts,  established  by  evidence,  may,  upon  the  final 
hearing,  constitute  a  valid  defense  to  the  complainant's  biHi 
the  averments  of  the  answer  form  no  ground  for  the  disso- 
lution of  the  injunction. 

The  use  of  the  injunction,  in  the  present  case,  is  merelz 
ancillary  to  the  main  design  of  the  bill,  to  enforce  a  specifi- 
}>erformanco  of  a  contract.  Its  purpose  is  to  prevent 
defendant  from  embarrassing  the  complainant,  or  defeati 
the  object  of  the  bill,  by  dealing  with  the  property  duri 
the  pendency  of  a  suit.  In  many  cases,  the  court  w  i 
interfere  and  preserve  property  in  statu  qtio,  during  tt 
pendency  of  the  suit  in  which  the  rights  to  it  are  to  ^ 
decided,  and  that  without  expressing,  and  often  witho"*- 
having  the  means  of  forming  any  opinion  as  to  such  righfc- 
Great  Western  B,  Co,  v.  Birm,  4"  Oxford  Junction  B,  CSc^ 

2  Phillips  602. 

It  is  not  necessary,  therefore,  in  order  to  continue  the  i  * 
junction,  that  it  should  be  clear  that  the  complainant  \ir  ^ 
succeed  at  the  hearing.  It  is  suflScient  if  there  is  ground  C^ 
supposing  that  relief  may  be  given.     Hudson  v.  Bartra^ 

3  Madd.  448;  Atwood  v.  Barham,  2  Buss.  186. 

The  only  point  upon  which  I  have  entertained  any  dout- 
as  to  the  propriety  of  continuing  the  injunction,  is  the  wa-- 
of  due  diligence  on  the  part  of  the  complainant  in  prosecuti:^ 
his  claim.     The  bill,  in  this  case,  was  filed  on  the  21st 
April.     The  answer  was  filed  on  the  12th  of  May.     No 
l>lication  has  been  filed,  or  other  step  taken  on  the  part 
the  complainant,  to  speed  the  cause.     Some  excuse  for  t 
delay  is  found  in  the  fact,  that  the  parties  have  repea 
attempted  to  have  a  hearing  of  the  motion  to  dissolve 
injunction.    It  is,  nevertheless,  the  doty  of  the  oomplai 
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Wdiag  an  inj unction,  to  prosecute  the  c«a8e  with  all  diligence. 

Delay  is  always  injurious,  and  often  oppressive  to  the  de- 

fea«knt.    Browa  v.  Fuller^  2  Beaa.  273. 

The  evidence  must  be  closed,  aud  the  cause  brought  to 
])earing  at  the  ne^^t  term,  or  the  complainant  must  show 
cause,  on  the  first  day  of  the  term,  why  the  injunction  should 
not  be  dissolved. 


Zephaniah  Huffman  vs.  John  W.  Hummer. 

1.  A  motion  to  amend  a  sworn  answer  in  a  material  matter,  must  be  made 
apon  notice,  and  be  supported  by  affidavits. 

2.  A  sworn  answer  wiU  not  be  permitted  to  be  amended  in  a  material 
particular,  by  an  ainendpient  inserted  therein.  The  amendment  must  be 
made  by  leaving  the  original  in  its  present  shape,  and  filing  a  supplemental 
answer  containing  the  proposed  apiendment. 

3.  An  application  to  augend  an  answer  is  addressed  to  the  discretion  of 
the  court.  In  niere  niatters  of  form,  clerical  mistakes  or  verbal  inaccura- 
cies, great  indulgence  is  shown  in  allowing  amendments,  even  in  sworn 
a  lowers.  But  applications  to  amend  in  material  facts,  or  to  change  es- 
sentially the  grounds  taken  in  the  original  answer,  are  granted  with  great 
caution,  and  only  where  it  is  manifest  that  the  purposes  of  substantial  ju:  • 
tice  require  it. 

4.  A  written  agreement  cannot  be  al^red  by  cotemporaneous  parol. 
In  such  case,  the  instrument  itoelf  is  the  repository  of  the  intention  of  the 
parties,  and  the  only  competent  evidence  of  what  their  intention  was. 


This  oase  came  before  the  court  on  a  motion  to  amend  the 
answer. 

Mr,  J.  T.  Bird,  for  defendant,  ex  parte,  in  support  of  the 
motion. 

The  Chancellor.  To  a  bill  by  a  vendee  for  the  specific 
performance  of  a  contract  for  the  sale  and  conveyance  ol  real 
estate,  thef  vendor  answered,  admitting  the  contract  and 
setting  up  matters  in  avoidance  of  the  obligation  to  perform. 

2  * 
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The  defendant  now  moves  to  amend  his  answer  on  file,  by 
inserting  therein  the  following  averments,  viz.  that  the 
written  agreement  does  not  contain  the  whole  agreement 
entered  into  between  the  parties  respecting  the  sale  and  con- 
veyance of  the  land;  that  it  was  a  part  of  the  contract, 
though  not  contained  in  their  written  agreement,  ("it  being 
deemed  unnecessary  by  them  to  insert  it  therein,")  that  the 
defendant  reserved  to  himself  the  crops  of  grain  upon  the 
premises,  and  the  right  to  enter  at  all  times  to  gather  aai 
remove  the  same. 

There  are  two  fatal  objections  to  the  application  in  i^ 
present  form. 

1.  A  motion  to  amend  a  sworn  answer  in  a  materi^^ 
matter,  must  be  made  upon  notice,  and  be  supported  by  ^^' 
davits.      V^andervere  v.  Beading,  1  Stockt,  446;  Smith      ^' 
Babcock,  3  Sumner  584 ;  Liggon  v.  Smith,  4  Hen,  (J-  Mt^^'^ 
407 ;  3  DanieU'8  Ch.  Pr.  915 ;  1  SmiiKa  Ch.  Pr.  270. 

The  necessity  of  conforming  to  the  practice  in  this  p^^^^' 
ticular,  is  sought  to  be  avoided  by  an  averment  in  the  orc^^^ 
for  leave  to  amend,  that  the  complainant's  solicitor  admittr::^^^' 
the  same  to  be  true,  and  that  the  defendant  s  solicitor  ^^^' 
leged  that  the  averment  was  omitted  in  the  answer  by  t—    |^^ 
mistake  of  the  solicitor  and  counsel  of  the  defendant, 
complainant's   counsel  was   understood   to  admit  that 
client  did  not  claim  the  growing  crops,  and  that  the  defei 
ant  had  been,  or  would  be  permitted  to  gather  them  with< 
objection.     If  this  be  the  extent  of  the  admission,  it  aflFor 
no  sufficient  ground  for  the  order  asked  for.    And  whether 
is,  or  is  not,  a  correct  view  of  the  admission  made  by  counsc^^i 
it  is  obvious  that  it  would  be  unsafe,  in  practice,  to  ba-^^ 
upon  the  admission  of  counsel  not  made  expressly  in  r*?' 
ference  to  the  order  sought  to  be  founded  upon  it,  any  ord*?/* 
materially  affecting  the  rights  of  his  client.     The  admis- 
sion should  be  in  writing,  or  the  attention  of  counsel  should 
be  called,  and  his  assent  obtained,  to  the  extent  and  limita- 
tions of  the  admission  alleged  to  have  been  made.* 

The  mere  statement  of  the  defendant's  counsel  that  the 
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mission  of  the  defendant's  answer  was  by  his  mistake,  cannot 
ipply  the  defendant's  affidavits.     The  question  is  not,  how 

happened  that  the  answer  was  drawn  in  its  present  form, 
ut  how  it  occurred  that  the  defendant  swore  to  a  state  of 
Lets,  as  it  is  now  alleged,  materially  variant  from  the  truth, 

2.  A  sworn  answer  will  not  be  permitted  to  be  amended 
I  a  material  particular,  by  an  amendment  inserted  therein, 
he  amendment  must  be  made  by  leaving  the  original  in  its 
resent  shape,  and  filing  a  supplemental  answer  containing 
:xe  proposed  amendment.  Bolder  v.  Bank  of  England^  10 
'^esey  284  ;  WeUa  v.  Wood^  Ibid.  401 ;  Edioards  v.  McLeay, 

Vesey  6f  B.  256 ;  Bowen  v.  CrosSy  4  Johns,  Ch.  It,  375 ; 
'^andervere  v.  Reading y  1  Stockt.  449 ;  2  DanieWs  Ch,  Fr. 
13 ;  1  Smith's  Ch.  Fr,  270. 

These  objections  are  technical  in  their  character,  and  as 
be  application  may  be  renewed  in  a  more  formal  manner,  it 
lay  save  delay  and  expense,  to  express  an  o{)inion  upon  the 
lerits  of  the  application. 

An  application  to  amend  an  answer,  is  addressed  to  the 
iscretion  of  the  court.  In  mere  matters  of  form,  clerical 
mistakes,  or  verbal  inaccuracies,  great  indulgence  is  shown 
Q  allowing  amendments  even  in  sworn  answers.  But  ap- 
plications to  amend  in  material  facts,  or  to  change  essentially 
lie  groands  taken  in  the  original  answer  are  granted,,  with 
;reat  caution,  and  only  where  it  is  manifest  that  the  purposes 
►f  substantial  justice  require  it.  Wells  v.  Wood^  10  Vesey  401 ; 
Uvesey  v.  Wt&OH,  1  Vesey  (J-  B,  149 ;  Smith  v.  Babcock,  3 
kmner  585 ;  Vandervere  v.  Beading ^  1  Stockt,  446. 

In  Sinith  v.  Babcock,  Mr.  Justice  Story  said :  "  It  seems  to 
le  that  before  any  court  of  equity  should  allow  such  amended 
nswers,  it  should  be  perfectly  satisfied  that  the  reasons  as- 
gned  for  the  application  are  cogent  and  satisfactory  ;  that 
le  mistakes  to  be  corrected,  or  the  facts  to  be  added,,  are 
lade  highly  probable,  if  not  certain ;  that  they  are  material 
)  the  merits  of  the  case  in  controversy ;  that  the  party  has 
ot  been  guilty  of  gross  negligence ;  and  that  the  mistakes 
ave  been  ascertained,  and  the  new  facts  have  come  to  the 
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knowledge  of  the  party  since  the  original  answer  was  pat  in 
and  sworn  to."  And  this  language  is  quoted  with  approba- 
tion by  the  Chancellor  in  1  Stockt  451.  Does  the  defendaDt 
bring  his  application  within  the  operation  of  the  rule  as  thus 
stated  ? 

It  is  clear  that  the  mistake  in  the  case  now  under  consid- 
eration, has  not  been  ascertained,  and  that  no  new  fact  has 
come^to  the  knowledge  of  the  defendant,  since  the  answer 
was  sworn  to.  Every  fact  now  within  the  knowledge  of 
the  defendant,  was  known  to  him  at  the  time  of  putting 
in  the  answer,  and  it  would  tend  to  the  encouragement  of 
gross  negligence,  to  permit  a  defendant  to  remould  an  answer, 
to  the  truth  of  which  he  had  sworn,  with  a  full  knowledge 
of  all  the  facts. 

But  it  is  suggested  that  the  frame  of  the  answer  was  ''a 
mistake  of  the  solicitor  and  counsel  of  the  defendant"  It  is 
not  pretended  that  the  omission  to  state  the  fact  now  sougbt 
to  be  engrafted  on  the  contract  was  a  mere  clerical  error. 
Nor  that  counsel  were  ignorant  of  the  fact  alleged.  If  it  wai 
a  mere  mistake  of  law,  it  jjs  clear  that  the  answer  cannot  be 
amended  on  that  ground. 

But  is  there,  in  reality,  any  mistake  whatever?    The  bill 
is  filed  to  compel  the  specific  performance  of  a  written  con- 
tract for  the  sale  of  land.     The  answer  admits  that  such 
written  contract  was  made,  and  sets  up  new  matter  in  excuse 
of  performance.     The  issue  tendered  is  not  upon  the  terms 
of  the  contract,  but  whether  the  defendant  is  relieved  from 
the  obligation  to  perform  it.     If  he  is,  it  is  quite  immaterial 
what  its  precise  terms  were.     But  the  defendant  now  seeks 
to  raise  a  new  issue  touching  the  terms  of  the  contract,  viz, 
that  by  virtue  of  a  parol  agreement  between  the  parties,  tbo 
vendor  was  to  have  the  right  ^o  the  growing  grain.    It  is  not 
alleged  that  the  parol  agreement  formed,  or  was  intended  to 
form,  any  part  of  the  written  contract.    On  the  contrary,  it 
is  alleged  that  it  was,  by  design,  omitted  from  the  written 
contract,  the  parties  deeming   it  unnecessjg-y  to  insert  it 
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« 

■  ■  11        ■    ^^^m^^     ■  I     »  ■  ■  ■  I  ■  II      ■       ■■■     .  1^1  , 

"ein.  The  written  contract  which  the  complainant  seeks 
nforce,  is  precisely  what  the  parties  intended  it  should  be. 
iut  it  is  urged  that  the  written  agreement  may  be  altered 
Darol.  True,  if  made  subsequently,  it  may  be.  But  if 
•mporaneous  with  the  written  agreement,  the  instrument 
If  is  the  repository  of  the  intention  of  the  parties,  and 
only  competent  evidence  of  what  their  intention  was. 
^ut  why  amend  ?  It  may  cause  delay,  raise  a  new  issue, 
ipel  the  complainant  to  amend  his  bill,  and  involve  the 
ties  in  needless  costs.  But  what  practical  end  can  it 
serve?  The  defendant  is  already  in  possession  of  the 
ps.    The  complainant  does  not  claim  them ;  he  only  asks 

execution  of  the  written  contract  by  the  delivery  of  a 
d  for  the  premises.     A  deed  executed  now  will  not  carry 

title  to  a  crop  which  has  already  been  gathered  and  re- 
ved  from  the  premises. 

Che  answer  appears  to  me  to  have  been  drawn  with  un- 
lal  care  and  precision,  to  present  fairly  and  distinctly  the 
y  issue  which  the  defendant  designed  to  raise,  and  to 
it  nothing  essential  to  the  defendant's  case.  The  amend- 
nt  is  uncalled  for,  and  in  no  wise  essential  to  protect  the 
endant's  rights. 

[f,  however,  the  defendant's  counsel  thinks  otherwise,  he 
at  liberty  to.  renew  his  motion,  upon  proper  notice  and 
davits. 
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In  the  matter  oy  T^?  alleged  lunacy  of  Curti^ 

White. 

A  party  proFecuting  an  inquisition  of  lunacy,  in  good  fitith,  will  no^ 
condemned  in  the  costs  of  resisting  the  commission. 


This  case  came  before  the  court,  upon  a  motion  to  dec5^^ 
the  coats  of  resisting  a  commission  of  lunacy  against  the 
plicant;  the  jury  having  found  the  alleged  lunatic  to  b^ 
sound  mind. 


4Df 


Mr.  W.  H,  Vredenburgh,  in  support  of  the  motion. 

The  inquisition  returned  in  this  case,  shows  that  the  j 
of  inquest  summoned,  charged,  and  sworn,  to  inquire  whet 
Curtis  White,  above  named,  was  a  lunatic^  found  that 
said  Curtis  White,  at  the  time  of  taking  said  inqaisiti 
was  not  a  lunatic^  hut  waa  of  sound  mind.    And  now, 
fore  a  final  decree  is  made  by  the  court  in  said  matter, 
application  is  made  by  the  said  Curtis  White,  upon 


^ 
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ice  given,  (and  acknowledged  by  the  solicitor  of  the  ap- 
3ant,  as  appears  by  notice  on  file,)  for  an  order  of  this 
irt,  decreeing  costs  against  said  applicant,  (both  parties 
ng  now  alive,)  on  the  following  grounds : 
L  Costs  are  entirely  in  the  discretion  of  the  court,  and 
granted  by  the  Chancellor^  as  the  justice  of  the  case  raay 
aire.  Blake's  Ch.  Pr.  199 ;  2  Madd.  Ch.  Pr.  415 ;  Jo)ies 
hxeter,  2  Atk.  400 ;  Bennett  ColUge  v.  Carey,  3  Bro.  Ch, 
390. 

'.  Costs  follow  the  justice  of  the  demand  in  equity,  as 
I  as  at  law.  Boherta  v.  Kufin,  2  Atk.  112;  Blackburn 
^regaon,  1  Bro.  Ch.  R.  425. 

•  If  not  allowed  costs,  said  White  suffers  a  loss  and  in- 
^  at  the  hands,  and  by  ihe  process,  of  the  court,  without 

fault  on  his  part.  The  jury  of  inquest  having  found  that 
.  White  was  of  sound  mind  at  the  time  of  inquest,  it  is 
mmed  that  he  was  always  of  sound  mind,  and  was  so,  of 
r^e,  at  the  time  of  application  for  inquisition. 
.  A  rule  not  subjecting  applicants  to  costs  in  such  cases, 
lH  tend  to  encourage  litigation,  and  lead  to  oppression 

injustice. 

VIr.  C  A.  Bennett,  contra,  contended  that  costs  should  not 
decreed  against  the  applicant,  for  the  following  reasons : 

.  Though  the  said  inquisition  did  not  find  the  said 
Ttis  White  to  be  a  lunatic  at  the  time  of  the  inquisition, 

applicant  showed  by  several  witnesses  that  said  Curtis 
lite  had  not  been  of  sound  mind  for  over  two  years  then 
it,  and  up  to  the  time  of  his  making  the  application,  ex- 
iting a  few  lucid  intervals;  that  the  said  Curtis  White 
«  called  before  the  inquisition  and  examined,  and  from  the 
'diligent  manner  in  which  he  answered  the  questions  (he 
inga  man  formerly  of  good  and  steady  business  habfts,  and 

more  than  ordinary  intelligence,)  he  was  considered  by 
em  at  that  time  to  be  of  sound  mind,  at  which  time  the 
plicant  charges  he  was  enjoying  one  of  his  lucid  intervals^ 
^  aaid  applicaat  charges  that  he  made  the  application  in 


278  CASES  IN  CHANCERY. 

In  the  matter  of  Curtis  White. 

good  faith,  and  for  the  best  interests  of  Curtis  White  and 
his  family,  and  by  the  repeated  requests  and  consent  of  the 
wife  of  said  Curtis  White,  and  of  all  his  children  of  suffi- 
cient age  to  know  his  situation  j  said  applicant  being  one  of 
his  children. 

2.  The  applicant  has  paid  the  whole  of  the  costs  taxed  on 
his  part,  and  other  necessary  expenses  of  the  inquisition, 
which  amounted  to  a  large  sum,  and  that  the  justice  of  the 
case  does  not  require  the  court  to  make  him  pay  the  costs  of 
the  defendant. 

3.  The  defendant,  Curtis  White,  as  shown  on  the  inquisi- 
tion, is  a  man  of  wealth,  and  is  able  to  pay  all  costs  which, 
in  justice,  he  ought  to  pay. 

4.  In  equity,  the  applicant  has  paid  all  the  costs  which)  in 
justice,  he  ought  to  pay. 

5.  As  to  the  third  reason  given  by  the  solicitor  of  Curtie 
White,  it  is  denied  that  he,  Curtis  White,  'Mf  not  allowed 
costs,  suffers  loss  and  injury  at  the  hands  of  the  court,  wiih- 
out  any  fault  of  his,''  because  on  the  trial  of  the  inquisition 
it  was  shown  beyond  doubt  that  he  had  acted  in  a  very 
strange  manner,  and  neglected  his  business,  and  neglected 
to  take  proper  care  of  his  family.     And  it  is  further  deni^ 
"  that  because  Curtis  White  was  of  sound  mind  at  the  ti^^ 
of  the  inquest,  that  he  was  always  of  sound  mind,  and  '^^^ 
so,  of  course,  at  the  titne  of  making  the  application  for     ^^' 
quisition."    And  it  is  charged  that,  at  the  time  of  making    ^"* 
application,  the  applicant  verily  believed,  and  proved  by      ^^ 
affidavits   of  two   respectable   witnesses,    that   said  Civ  ^ 
White  was  not  of  sound  mind,  or  capable  of  taking  ch 
of  his  estate. 

6.  This  was  not  a  case  of  oppression,  or  intended  as  si 
and  the  large  amount  of  costs  of  the  applicant  in  such 
is  suflScient  to  deter  parties  from  vexatious  litigation. 

7.  The  finding  of  the  inquisition  in  the  above  cause 
filed  on  or  about  February  eighth,  eighteen  hundred 
sixty-five.     The  solicitor  of  Curtis  White  should  have 
his  application  for  costs  at  the  time  of  the  filing  with 
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court  tke  finding  of  the  inquisition,  or  within  a  reasonable 
time  after.  If  costs  are  to  be  allowed  him  at  so  late  a 
day,  it  will  te&d  to  prolong  and  delay  the  settlement  of  suits, 
and  will  lead  to  vexatious  and  annoying  questions  between 
solicitors  and  clients,  and  opposing  counsel,  as  to  costs. 

The  Chancellor.  The  inquisition  returned  in  this  case, 
shows  that  the  jury  fo\ind  that  the  said  Curtis  White,  at  the 
time  of  taking  said  inquisition,  was  not  a  lunatic,  but  was  of 
sound  mind.  He  now  aske  that  the  party  at  whose  instance 
the  inquisition  issued,  should  be  decreed  to  pay  his  costs  in 
resisting  the  commission. 

The  commission  issued  on  the  application  of  a  son  of  the 
alleged  lunatic.  It  is  not  suggested  that  it  was  not  made 
from  proper  motives,  and  prosecuted  in  good  faith.  The  ap- 
plication for  costs  rests,  exclusively,  on  the  ground  that  the 
petitioner  was  unsuccessful  in  establishing  the  existence  of 
lunacy  at  the  time  of  taking  the  inquisition. 

A  person  petitioning  for,  and  prosecuting  a  commission  of 
lunacy,  is  entitled  to  be  repaid  the  costs  he  shall  have  prop- 
erly  so  incurred.  But  if  the  party  be  found  of  sound  mind, 
or  the  commission  be  superseded  before  a  guardian  is  ap- 
pointed, the  prosecutor  cannot  be  allowed  his  costs,  however 
meritorious  his  conduct  may  have  been,  there  being  no  fund 
out  of  which  the  Chancellor  can  direct  them  to  be  paid»  1 
(hUinson  on  Luywtics  461. 

The  proceeding  being  instituted  for  the  benefit  of  the  "al- 
ieged  lunatic,  or  his  estate,  the  petitioner  is,  in  justice,  en- 
titled to  be  repaid  his  costs  reasonably  incurred,  whether  the 
unacy  be  established,  or  not.  It  is  true  that  where  the  party 
8  found  of  sound  mind,  the  prosecutor  cannot  be  allowed 
ilia  costs,  because  there  is  no  fund  out  of  which  they  can  be 
paid.  But  there  is  no  reason  for  condemning  him  in  costs, 
whatever  may  be  the  result  of  the  proceeding,  provided  it 
was  prosecated  in  good  faith. 

So  where  the  petition  for  a  commission  of  lunacy  is  op- 
|K386d,  costs  are  allowed)  in  the  discretion  of  the  court,  ac- 

VoL.li.  2a 
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cording  as  the  fairness  of  intention,  and  the  reaaonableoess 
of  either  party  s  proceedings  may  appear.  The  court  has 
gone  so  far  as  to  order  the  nearest  relations  of  a  lanatic  to 
pay  the  costs  of  an  opposition  to  the  petition  of  a  mere 
stranger,  where  it  appeared  from  their  own  statements,  that 
a  commission  ought  to  issue.  In  re  Sinith,  1  Huss,  348; 
Stock  on  Non  Camp,  97. 

Where  the  commission  is  sued  out  maliciously,  or  with- 
out probable  cause,  the  person  prosecuting  the  commission 
may  be  ordered  to  pay  costs.  Shelford  on  Lunatics  105. 
But  I  find  no  instance  in  which  costs  have  been  given  against 
a  party  prosecuting  an  inquisition  in  good  faith,  whatever 
may  have  been  the  result  of  the  inquiry,  nor  am  I  aware  of 
any  principle  upon  which  such  an  order  could  be  baaed. 
The  motion  must  be  denied. 


TnE  Executors  of  Asa  Whitehead,  deceased,  who  was 
the  executor  of  Abigail  Moore,  deceased,  V8.  Thomas  J. 
Stryker. 

Under  a  declaration  of  trust :  "1.  To  pay  to  A.  M.,  or  to  her  order,  sticb 
dividends  as  may  be  declared  by  said  bank  during  her  natural  life.  2.  ^^ 
her  decease,  to  pay  the  same  to  S.  V.,  or  to  her  order.    3.  After  the  dece** 
of  said  S.  v.,  tlien  to  transfer  the  said  stock  to  A.  M.  V.,  for  her  sole  use  *"* 
honotit,"  held,  that  the  interest  of  A.  M.  V.  vested  at  the  creation  oi  ^® 
trust. 


Mr.  W.  S.  Whitehead,  for  the  executors. 

This  bill  is  filed  for  a  construction  of  the  trust. 

Asa  Whitehead  was  sole  executor  of  Abigail  Moore^  "^ 
ceased.  The  complainants  are  executors  of  Asa  Whiteb^^ 
deceased.  Abigail  Moore,  by  her  will,  gave  the  residue  of  ^ 
estate,  to  certain  persons  in  the  will  named. 

On  the  26th  of  March,  1864,  Abigail  Moore  transferr^^ 
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homas  J.  Stryker,  the  defendant,  eleven  shares  of  the  capital 
ock  of  the  Trenton  Banking  Company,  in  trust  to  pay — 

1.  To  Abigail  Moore,  dividends  during  her  natural  life. 

2.  To  Sarah  Vandegrift,  dividends  at  decease  of  A.  M. 

3.  After  the  decease  of  Sarah  Vandegrift,  then  to  transfer 
16  said  stock  to  Anna  Maria  Vandegrift,  for  her  sole  use 
id  benefit. 

Anna  Maria  Vandegrift  died  during  tiie  lifetime  of  Sarah 
""andegrift. 

The  question  in  the  case  is,  whether  the  trust  fund  vested 
I  Anna  Maria  Vandegrift,  and  belongs  to  her  personal  re- 
resentatives,  or  whether  it  returned  to  the  estate  of  Abigail 
[oore,  and  is  to  be  administered  by  her  executor,  as  portion 
f  her  residuary  estate. 

Parol  cotemporaneous  evidence  is  inadmissible  to  con- 
radict  or  vary  the  terms  of  a  valid  written  instrument.  1 
rreenl.  on  Ev,,  §  275. 

There  is  no  material  difference  of  principle,  in  the  rules  of 
iterpretation,  between  wills  and  contracts.  1  Greeril,  on  Ev.^ 

287 ;  Joma'  ExWa  v.  Jones,  2  Beaa.  236. 

The  rules  of  law  as  to  vested  and  lapsed  legacies,  applica- 
>le  to  this  case : 

1.  Where  there  is  no  gift  but  by  a  direction  to  pay,  or  to 
ivide  and  pay,  at  a  future  time,  or  on  a  given  event,  or  to 
ransfer  "  from  and  after  "  a  given  event,  the  vesting  will  be 
^stponed  till  after  that  time  has  arrived,  or  event  happened. 

WiUvams  on  ExWs  1058,  and  cases  there  cited. 

2.  "  Where  the  interest  only,  or  income,  is  given  to  a  person 
r  lifS,  and  at  the  decease  of  the  first  taker,  or  the  end  of 
16  period,  the  capital  is  bequeathed  to  another,  and  where 

appears  from  the  contnict,  that  no  interest  in  the  (xvpital 
as  intended  to  pass  till  the  determination  of  the  life  estate," 
eating  is  postponed  until  the  happening  of  the  event.  2  Wil- 
[ama  on  Ex'rs  1066;  Billinjgsley  v.  TTiifo,  there  cited;  Gif- 
\niv.  Thorn,  1  Stockt.  702;  Patterson  v.  Ellis,  11  Wend.  259; 
Andrews  v.  Bible  Society ,  4  Sandf.  S.  C.  It,  156. 
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The  Chancellor.  On  the  26th  of  March,  1844,  the  tes- 
tatrix transferred  to  Thomas  J.  Stryker,  the  defendant, 
eleven  shares  of  the  capital  stock  of  the  Trenton  Banking 
Company.  The  defendant  thereupon  executed  the  following 
declaration  of  trust : 

"  I,  Thomas  J.  Stryker,  have  had  this  day  assigned  to  me 
by  Mrs.  Abigail  Moore,  eleven  shares  of  the  capital  stock  of 
the  Trenton  Banking  Company,  to  be  held  in  trust,  for  the 
purposes  following,  viz. 

First,  To  pay  to  the  said  Abigail  Moore,  or  to  her  order, 
such  dividends  as  may  be  declared  by  said  bank  during  ber 
natural  life.  Secondly,  and  at  her  decease,  to  pay  the  same  to 
Sarah  Vandegrift,  of  Trenton,  or  to  her  order.  Thirdly,  ^^^ 
a4'tor  the  decease  of  said  Sarah  Vandegrift,  then  to  transfer 
the  said  stock  to  Anna  Marja  Vandegrift,  for  her  sole  use 
and  benefit."  (Signed)  "Thomas  J.  Stryker." 

Anna  Maria  Vandegrift,  died  in  the  lifetime  of  Sari^^ 
Vandegrift. 

The  l)ill  claims,  that  by  reason  of  the  death  of  Anna  Ma^^* 
Vandegrift  in  the  lifetime  of  Sarah  Vandegrift,  the  trusts 
failed  in  part,  and  that  there  was  a  resulting  trust  for  "tu^ 
estate  of  the  donor. 

It  appears  by  the  defendant's  answer,  and  by  the  ^^^' 
dence  in  the  cause,  that  Sarah  Vandegrift,  named  in    'the 
declaration  of  trust,  was  a  niece  of  the  deceased  husband  ^^ 
the  donor ;  that  she  had  received  a  large  sum  of  money    ^^ 
account  of  a  pension  due  her  late  husband  for  his  servi*-''^ 
during  the  war  of  the  Revolution ;  and  that  she  was  de8ir<^"' 
of  securing  a  part  of  that  amount  to  the  family  of  her  1^^^ 
husband,  and  for  that  purpose  assigned  the  stock,  in  trust,   ^*^^ 
the  benefit  of  the  said  Sarah  Vandegrift,  and  her  daught.-^'^' 
Anna  Maria  ;  and  that  it  was  the  intention  of  the  donor  tt*^^ 
the  beneficial  interest  in  said  stock,  should  be  vested  absolut^^^ 
in  tlie  cestuis  que  trust,  in  the  manner  specified  in  the  decla-^^^ 
tion  of  trust.     The  evidence,  so  far  as  it  relates  to  the  inl 
tion  of  the  grantor,  is  clearly  incompetent.    The  iiitent>' 
must  be  derived  from  the  language  of  the  instrumeut  itself. 
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ia  oompetenty  however,  by  parol,  tx)  show  the  relation  of  the 
cestuia  que  truBt  to  the  donor,  and  to  each  other,  and  the  cir- 
cumstanoes  under  which  the  trust  was  created. 

The  real  question  raised  by  the  answer  is,  whether  by 

the  death  of  Anna  Maria  Vandegrift,  before  her  mother,  the 

trust,  as  to  her,  lapsed,  or  whether  her  interest  was  vested  at 

the  oreatioQ  of  the  trust.    As  applied  to  the  construction  of 

^illfl,  the  rule  is  settled,  that  where  an  absolute  property 

ia  a  fund  is  bequeathed  in  fractional  interests,  in  succession, 

at  periods  which  must  arrive,  the  interests  of  the  first  and 

Bubsequent  takers  will  vest  together.     1  Jioper  on  Leg.  684. 

Thug  if  a  fund  is  bequeathed  in  trust  for  A  for  life,  and 

then  over  to  her  daughter,  the  entire  interest  of  the  fund 

'will  be  vested  in  the  legatee.     The  gift  to  the  daughter 

i»  postponed  to  let  in  the  mother's  interest,  and  for  her 

benefit.     In  such  case  the  future  gift  is  vested.     Packham 

v.  Gregory,  4  Hare  398  ;  1  Jioper  on  Leg,  587. 

Irrespective  of  the  parol  evidence,  looking  solely  to  the 
terms  of  the  instrument,  I  think  it  clear  that  the  interest  of 
^e  daughter  was  vested  at  the  creation  of  the  trust.    There 
was  ao  appropriation  of  the  stock  for   the  benefit  of  the 
mother  and  daughter.    There  was  a  conveyance  of  the  entire 
interest  of  the  donor.     No  condition  or  qualification  is  ex- 
pressed in  the  gift,  or  in  the  creation  of  the  trust     No  con- 
tingeacy  is  expressed  upon  which   the  gift  should  be  de- 
feated, nor  any  contingency  alluded  to,  indicating  an  intention 
to  reaerve  any  reversionary  interest  in  the  grantor,  nor  is 
there   any  disposition  of  such   reversionary  estate.     It  is 
dimply  W  absolute  gift  of  the  whole  subject  matter  in  frac- 
tiional  interests,  in  succession,  at  periods  which  must  arrive. 
tthe  enjoyment  of  the  daughter's  interest  was  postponed, 
^:*bviou8ly,  for  the  benefit  of  the  mother  during  her  life.    The 
C^ae  fialls  directly  within  the  rule  recognized  by  the  Supreme 
d!ourt  and  Court  of  Appeals  of  this  state,  in  the  case  of 
^JIowdTa  JESrV  v.  Greens  Admr,  2  Vroom  570. 
The  bill  should  be  dismissed  without  costs. 

2a* 


282  CASES  rsrCHAyCERY. 


Marahman  w.  Geaklin  tc  wL 


Be^Im'JlMIX  VvHSffrvfAy  and  wife  to.  Abel  M.  Cotklei  a^.'^ 

ockers. 

1.  Tie  nit*  u'  dvi-ifnc*.  :ii:u  aa^baoiis  an«i  wives  «mQaot  b*  w.tii'?'^^'^ 
:or.  '?r  itiainsr  fAcii  Kiit?r.  .s  iiidep»*n«IeQt  n  :he  <|<i»i9aoa  of  ij*&T«j<.  A  t-'^-=' 
hfind  ;aanot  be  Ji  T!ta»?«  rbr  his  wife.  ^v«ii  in  a  '^oestxan  coaching  ozly  c*^ 

2.  Waere  uie  mswer  fuilr  i«mes  the  eqaity  of  uie  bill,  aziti  ii  sappor""  '^ 
bv  :iie  :e;»t:nioaT  :*iti  Lniancuoa  will  b«  'iiaolved. 


Tliis  .::iuse  •.'ame  on  for  h»?ax!ng:,  npon  a  motion  to  'iise-:^!  '^- 
uhe  :z.:^i:ioti«:E.  iron  :iie  bill,  answer,  and  proDts.  The  C"i*=^ 
WW  Lir^iieii  before  J.  Wil!*iDa.  es<i..  'Mie  of  the  masters  of  t.— ^^ 
oo'ir:,  who  wkr  calle«l  bj  che  Chancellor  to  advice  with  ix^^ 
ur?o-c  tiie  heanr::^  of  die  :?ame. 

J/;\  /.  W.  ^viA-iicT.  for  defen«Luics.  in  sapport  of  the  mo^i-O^- 
I-  y  3  Jennire  a:u:*t  id  sec  out:  in  the  bill,  or  established   ^'j 

t*iSti!I10ElV. 

Tae  iuuemD:  in  t;he  bill.  :.-?  to  ohan^  Abel  M.  Conki*^ 
Tf'Tii  I  :r.L=t;.  and  a  violation  of  die  trust. 

il.^r^iinian  and  wii'e,  cot  by  deed,  but  by  release,  da^*^ 
&'Q  iljirih,  ISoo.  released  their  interest— one  ondivivi*^ 
Li.: — '-o  X'\.^l  il.  Conkiin.     The  release  is  unconditionaL 

Xo  tmjL^t  w  %et  out  in  the  bilL     What  was  the  trost? 

iLira'aman  .^  mortgage,  bearing  date  December  1st,  1?'^>^  * 
w  k*  under  pro«:reeii.n5?  to  foreclose.     Marshman  did  not  p^^' 
Hi*  boQ.l  was  oata:and:n2.     He  released  his^  and  his  wiX^  * 
li^.^inte^eat  in  the  bi^nd  to  Conklin,  and  Conklin  mortga^^=^ 
:o  'looper  for  >4'»j. 

W^re  Marahman  and  wife  to  have  half-interest  in   x^^^ 
Ltn-'i  /     TtiAt  ooald  not  be :  because  thev  released  to  Conl^  ^-^^ 
rh^-:r  Laif-in:er-ist,  with  a  knowledge  that  Conklin  was      ^ 
mortL'age  to  Cooper. 

Were  Marahman  and  his  wife  to  have  an  intereBt  in 
•qaitf  of  redemption,  after  the  payment  of  the  $4000  mo^ 
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k  ?  If  SO,  what  interest?  What  estate?  The  bill  no  where 
OSes. 

^9s  Conklin  to  pay  off  the  $4000  mortgage  to  Cooper,  and 
>n vey  to  Mrs.  Marshman  half  of  the  property  ?  That  would 
browing  away  $4000. 

^as  Conklin  to  pay  off  Marshman  s  bond  and  mortgage 
^3157.94,  with  accumulated  interest,  and  then  hold  the 
>erty  for  the  benefit  of  Mrs.  Marshman  ?  That  would 
bbsurd.  There  was  to  have  been  "  a  deed  or  declaration 
rust,  for  the  interest  in  said  land."  ^ 

ake  all  that  is  said  about  the  trust  in  the  bill  to  be  true, 
Lty  could  not  administer  the  trust,  beoause  it  is  not 
nite. 

f  the  court  were  asked  to  decree  that  this  trust  should 
liarried  into  effect,  what  would  the  court  decree  ? 
n  the  part  of  the  bill  setting  out  the  pretences,  it  is 
:ed,  "that  the  interest  so  conveyed  was  at  once  to  be  re- 
veyed  to  your  oratrix,  Rachel  L.  Marshman."  The  previous 
arest  was  the  ownership  of  one-half  of  the  lands,  subject 
Marshman  8  bond  and  mortgage.  If  Marshman's  bond 
I  mortgage  were  discharged  and  Conkiin's  given  in  lieu  of 
the  case  is  changed.  Was  Conklin  to  re-oonvey,  and  Mrs. 
rahman  to  covenant  to*  pay  half  of  Conklin's  bond  and 
rtgage  ?  If  so,  such  trust  is  no  where  set  forth.  If  so, 
Id  Mrs.  Marshman  so  covenant  ? 

farshmau's  testimony  leaver  the  whole  matter  in  doubt, 
says  at  one  time,  she  was  to  have  one  half  of  the  property, 
ect  to  the  mortgage  to  Cooper;  at  another  time,  one 
of  the  proceeds  of  the  sale.  HiU  on  Truateea  59,  60,  61. 
t.  To  make  a  trust  in  lands  valid,  it  must  be  evidenced 
K)me  instrument  in  writing.  Nix,  Dig,  330,  §  11. 
.11  declarations,  or  creations,  of  trusts  or  confidences  of 
lands,  tenements,  or  hereditaments,  aJwJl  he  manifested 
proved  by  %ome  wrUing  signed  by  the  party,  who  is,  or 
I  be,  by  law,  enabled  to  declare  such  trust,  or  by  his,  or 
last  will  in  writing,  or  else  they  shaU  be  utterly  void,  and 
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of  no  efftcL  Bandali  v.  Morgan,  12  Veny  74;  fitfion 
Trustees  56 ;  Brawn  v.  Lant,  37  Maine  434 ;  ^Serw  v.  Sdr 
son,  1  McCarter  100. 

A  grantee  cannot  set  up  for  his  own  protection,  nnder  an. 
absolute  deed,  the  existence  of  a  parol  trust.  Statuie  ofFroxds^ 
mix.  Dig.  330,  §  11 ;  Hutchinson  v.  Tindall,  2  Green's  Ch.^ 
i2.  357. 

This  last  case  carefully  established  the  doctrine,  that  ther*^ 
can  be  no  trust,  unless  it  be  evidenced  in  writing,  where tka.^ 
deed  i«  absolute.    Hill  on  Trustees  60,  61, 

III.  There  can  be  no  resulting  trust  in  this  case. 

The  complainant,  Marshman,  swears  that  the  deed  "Mdh 
was  drafted,  Conklin  refused  to  sign ;  that  Oonklin  said  "ti* 
would  have  a  paper  drawn  up  himself."  Conklin  was  to 
"give  a  satisfactory  paper  to  show  our  interest  in  tbfi 
property." 

The  testimony  of  Marshman  proceeds  on  the  idea  of  a^ 
express  trust.  Such  express  trust  was  never  executed. 
There  can  then  he  no  implied  trust. 

The  express  trust  cannot  be  shown  by  parol,  because  oi 
the  statute  of  frauds.    This  land  was  not  conveyed  by  Mars^' 
man  and  wife  to  Conklin.    Conklin  owned  the  undivid^ 
half  of  the  property,  and  the  equity  of  redemption  in  ^^^ 
other  half  was  owned  by  Mra.  Marshman.     Marshman  a^ 
wife  only  released  her  undivided  half,  when  Marshman  vf^ 
unable  to  pay  the  mortgage.     2  Story's  Equity  Jur.^  §  11^^ » 
Cook  V.  Fountain,  3  Swanston  585 ;  Lernan  v.  Whitlet/w 
Russell  423;  Squier  v.  Harder,  1  Paige  494;  HiUon  Tr"^^ 
tees  106,  and  following. 

This  was  not  a  voluntary  conveyance  by  Marshman  ^^^ 
wife  to  Conklin.     The  property   was  about  to  be  sol 


Marshman 's  bond  and  mortgage  were  outstanding, 
sheriff  had  adjourned  the  sale.     Marshman  could  not  .- 
the  money.     Marshman  and  wife  release  what  they  ca«^ 
not  retain,  and  then  they  have  their  bond  and  mortgage  b^ 
cancelled.    Conklin  could  have  waited  till  the  property 
sold  by  the  sheriff,  and  bid  in. 
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The  testimony  of  Abel  M.  Conklin  and  John  Webber,  is 
ooiiclufliye  in  the  denial  of  the  whole  equity  of  the  bill. 

The  testimony  of  Benjamin  Marshman,  jun.,  is  not  to  be 
relied  on.  There  is  testimony  as  to  his  deraugement.  He 
was  not  a  competent  witness. 

If  sworn  at  all,  he  should  have  been  sworn  within  twenty 
days  after  issue  joined.     Bird  v,  Davisj  1  McCarter  477. 

IV.  They  are  not  entitled  to  an  injunction,  because  they 
were  to  have  one-half  interest  in  the  sale  of  the  property, 
"when  Conklin  should  sell  it.  This  is  shown  by  the  answer 
to  question  14 :  "  He  would  give  me  a  document  or  paper  to 
show  we  were  half  interested  in  the  sale  of  property,  when 
be  should  sell." 

He  should  file  a  bill  to  account. 

J/r.  A.  0.  Zahriskiey  for  complainants,  contra,  submitted 
tlie  case  without  argument,  upon  depositions. 

The  Master.  In  the  year  1855,  as  stated  in  the  bill, 
itarshman  and  wife  purchased  a  tract  of  land  of  about 
fourteen  acres,  situate  in  Acquackanonk  township,  Passaic 
^unty,  and  in  the  same  year  conveyed  one  undivided  half 
^  Morris  J.  Earle.  Of  the  remaining  half,  Mrs.  Marshman 
•ubsequently  became  the  sole  owner,  but  at  what  time,  the 
till  does  not  state. 

In  1858,  Marshman  and  wife  mortgaged  their  half  to 
^Dklin,  who  assigned  the  mortgage  to  William  Mackey, 
^ho  subsequently  foreclosed ;  and  under  the  decree  of  this 
^urt,  and  an  execution  issued  thereon,  the  sheriff  adver- 
^^^  this  undivided  half  for  sale,  in  order  to  raise  and  pay 
^  amount  due  on  the  mortgage. 

In  this  state  of  things,  an  effort  was  made  to  raise  money 
r^  pay  the  amount  .due,  and  an  application  was  made  to 
^^rge  Cooper  for  a  loan  of  $4000,  for  that  purpose,  to  be 
^^red  by  a  mortgage  upon  the  whole  tract,  to  be  given  by 
^^^idiman  and.wife^  and  Conklin.  But  Cooper  objecting  to 
*^e  hia  secority  in  that  way,  and  preferring  to  have  a  mort- 
S^  fix>m  a  person  having  title  to  the  whole  property,  it 
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was  at  length  agreed  that  Marshman  and  wife  should  release 
their  share  and  interest  in  one  half  to  Gonklin,  and  that  be 
should  then  execute  the  mortgage  to  Cooper.    The  release 
was  acicordingly  executed  to  Gonklin,  who  gave  the  mort- 
gage to  Cooper,  and  received  the  $4000,  with  which  he  paid 
off  the  amount  called  for  by  the  decree  and  executioa. 
Gonklin  afterwards  laid  out  the  land  in  lots,  and  sold  a  por- 
tion of  them  at  public  auction  on  November  7th,  1863.  Some 
of  the  purchasers  subsequently  re-conveyed  to  him,  the  lot3 
they  had  so  l)Ought.     Afterwards  Gonklin  was  about  to  make 
another  sale,  on  June  21st,  1865,  but  just  before  that  day,  the 
complainants  filed  their  bill,  and  obtained  this  injunction  re- 
straining the  sale. 

The  bill   charges  that  the  release  and  conveyance  by 
Marshman  and  wife,  of  her  undivided  half  of  the  property 
to  Gonklin,  was  made   in  order  to  obtain  the  loan  from 
Cooper,  and  to  enable  Gonklin  to  execute  a  mortgage  to  hini 
upon  the  whole  property,   as  Cooper  wished   to  have  hi^ 
security  in  that  way.    That  Marshman  and  wife  made  said  re- 
lease and  conveyance  to  Gonklin  for  that  purpose  only,  and 
without  any  consideration  received  from  him,  and  upon  his 
promise  and  assurance  to  them,  that  he  would  make  and  exe- 
cute to  Mrs.  Marshman  a  deed  or  writing,  in  the  nature  of  ^ 
declaration  of  trust,  so  as  to  make  her  secure  for  her  interest 
in  the  property.    That  Gonklin  never  did  execute  such  deed  or 
writing,  and  on  being  applied  to  for  that  purpose,  refused  to 
execute  it,  and  now  claims  to  be  the  absolute  owner  of  tte 
whole  tract  to  his  own  use,  and  to  be  entitled  to  all  the  p^^^ 
ceeds  of  the  lots  already  sold>  or  which  may  be  sold  b^^^ 
9,fter. 

The  prayer  of  the  bill  is,  that  he  may  be  decreed  to  ^ 
convey  to  Mrs.  Marshman,  one  half  of  the  property  remaiu^^j 
unsold  to  bona  fide  purchasers,  (subject,  however,  to  B^^ 
liens  as  it  is  just  she  should  bear,)  and  may  be  compelled 
account  to  the  complainants  for  their  interest  in  the  p^ 
ceeds  of  the  auction  sales,  and  that,  in  the  meantimei  he  P^^' 
be  enjoined  from  making  further  sales. 
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The  answer  of  Conklin  denies  some  of  the  most  material 
allegations  of  the  bill.  It  denies  that  the  release  and  con- 
veyance by  Marshman  and  wife  to  him,  was  without  consid- 
eratioQ.  It  states  that  the  complainant's  undivided  half  was 
not  worth,  and  would  not  have  brought,  the  amount  due  on 
the  bond  and  mortgage,  to  satisfy  which  it  was  about  to  be 
«Jd  by  the  sheriff.  That  the  consideration  for  which  the 
oompiaioants  released  and  conveyed  their  undivided  half  to 
him,  was  the  agreement  on  his  part  to  take  up  and  Ciincel 
that  bond  and  mortgage,  and  thus  relieve  Marshman  from 
his  liability  on  the  bond,  which  if  not  satisfied  by  the  sale, 
would  still  stand  against  him  for  the  balance  unpaid.  That 
he,  Conklin,  performed  his  agreement,  assisted  in  getting  the 
loan  from  Cooper,  and  with  the  money  so  obtained,  paid  off 
the  claim,  and  took  up  and  cancelled  the  bond  and  mortgage. 
And  they  have  been  made  exhibits  in  the  cause,  and  are  pro- 
dnoed  to  show  that  he  has  done  so. 

The  answer  further  denies>  directly  and  fully,  the  allega- 
tions of  the  bill,  that  Conklin  promised  or  assured  the  com- 
plainants, that  he  would  execute  a  deed  or  writing  to  Mrs. 
^Bhman,  in  the  nature  of  a  declaration  of  trust,  for  the 
undivided  half  so  conveyed  to  him,  and  says  that  the  con- 
veyance by  them  to  him  was  unconditional  and  absolute,  and 
^pon  the  consideration  before  stated,  which,  as  he  insists,  he 
™  fully  performed.  Both  parties  have  taken  depositions, 
^hich  have  been  read  upon  this  argument,  and  the  state- 
ments of  the  answer  in  regard  to  what  was  the  considera- 
"QD  of  the  release  and  conveyance  to  Conklin  by  Marshman 
^  wife,  are  supported  by  the  testimony  of  Hay  S.  Mackay, 
who  drew  the  release  and  conveyance,  under  instructions 
from  Marshman. 

It  is  not  alleged  that  Conklin  gave  any  promise,  in  writing, 
w  re-convey,  or  to  execute  a  deed  or  declaration  of  trust  to 
^^  Marshman.  His  parol  declarations  are  relied  on  to 
^*^»tain  the  complainant  s  case  in  this  respect.  And  for  this 
Purpose,  the  deposition  of  Mr.  Marshman,  one  of  ^the  com- 
plainants, is  offered.    The  defendants  object  to  it  on  this 
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ground,  (among  others,)  that  he  cannot  be  a  witness  in  favor 
of  his  wife,  who  is  a  party  in  the  cause. 

It  is  a  well  established  rule  of  evidence,  that  husbands  and 
wives  cannot  be  witnesses  for,  or  against  each  other*    And 
this  is  so,  independently  of  the  question  of  interest    It  rests 
on  other  grounds.     And  a  husband  cannot  be  a  witness  for 
his  wife,  even  in  a  question  touching  only  her  separate  estate. 
Davis  V.  Dinwoochjy  4  Term  R,  679;  Wyndham  v.  Chetwynd, 
1  Burrow  424 ;  Stewart  v.  Steivart,  7  Johns.  Ch,  R  229 ; 
Trenton  Banking  Co.  v.  Woodruffs  1  Oreens  Ch.  JR.  117. 

Our  statute  of  March  18th,  1859,  {Mx.  Dig.  928,)  does  not 
alter  this  rule.  Bird  v.  Davis,  1  McCarter  477.  The  depo- 
sition of  Marshman  is,  therefore,  inadmissible. 

The  equity  of  the  bill  is,  I  think,  fully  met  and  denied  by 
the  answer,  which  is  supported  by  the  testimony  takeu,  aa<l 
the  defendant  is  entitled  to  the  full  benefit  of  the  denial.  I 
sec  nothing  in  the  case,  which  should  induce  the  court  to  con- 
tinue the  injunction  till  the  hearing. 

I  do,  therefore,  respectfully  recommend  to  the  Chancellor, 
to  order  that  the  injunction  be  dissolved  with  costs. 


Isaac  Cross,  one  of  the  executors  of  George  Cross,  decea?^*^' 

vs.  GifiOROE  W.  Cross  and  others. 

1.  The  award  which  is  the  subject  of  controversy  in  this  cause,  tb^^* 
omitting  to  decide  a  matter  expressly  submitted  to  arbitration,  yet  h*^'*   * 
been  accepted  by  the  parties,  and  acts  having  been  done  to  give  it  e^^ 
must  stand  and  be  performed  in  all  things  which  are  decided  by  it. 

2.  Tlie  meaning  and  effect  of  the  award  construed,  and  the  powers  o* 
arbitrators  under  the  reference  settled ;  matters  not  within  the  scop^ 
thoir  authoritv  referred  to  a  master. 


This  case  was  argued  before  Mr.  J.  Wilson,  called  by  ^ 
Chancellor  to  advise  with  him.  The  facts  of  the  case  -^^*" 
ciently  appear  in  the  opinion  of  the  master. 
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fr.  Hansom,  for  complainant. 

Cr.  McDoncdd  and  Mr.  Ranneifj  for  defendants. 

HE  Master.  This  bill  was  filed  to  obtain  a  settlement 
he  estate  of  George  Cross,  late  of  the  county  of  Essex, 
iased.  He  died  in  the  year  1856,  leaving  a  will  and 
cil  thereto,  which  were  proved  before  the  surrogate  of 
i  county,  who  granted  letters  testamentary  thereon  to 
LC  Cross  and  James  Hewson,  the  executors  therein 
led,  who  entered  upon  the  discharge  of  the  duties  of  their 
«.  Isaac  Cross,  the  complainant,  is  one  of  the  executors, 
also  a  son  and  devisee  of  the  testator. 
he  testator  devised  to  his  children,  Isaac,  George  W.,  and 
•aham  Cross,  and  Mary  J.  Swaim,  severally,  diflferent 
tions  of  his  real  estate,  upon  condition,  however,  that  the 
ises  shall  not  take  eflFect  until  the  devisees,  respectively, 
U  have  paid  certain  sums  of  money,  and  delivered  up 
^in  notes  and  mortgages,  to  his  executors,  as  particularly 
xtioned  in  the  will.  Upon  the  real  estate  devised  to 
>rge  W.  Cross,  there  were  two  mortgages  existing  at  the 
e  of  the  making  of  the  will,  and  the  executors  are  directed 
pay  them  oflF,  so  that  George  might  take  the  property  so 
ised  to  him,  free  and  clear  of  those  enoumbrances. 
^he  executors  are  authorized  and  directed  by  the  will,  to 
9  the  control  of  all  the  real  estate  so  devised  to  the  tes- 
>r'8  children,  and  collect  the  rents,  until  the  conditions  on 
ch  the  devises  were  made,  are  fully  complied  with  by  the 
ment  of  the  money,  and  the  taking  up  of  the  notes  and 
rtgages  mentioned  in  the  will. 

?or  a  time  after  the  decease  of  the  testator,  George  W. 
•88,  as  agent  of  the  executors,  collected  the  rents  of  the 
perty  so  devised ;  after  which  his  agency  was  revoked. 
d  as  he  had  collected  a  considerable  amount  of  rents,  and 
med  that  be  was  entitled  to  retain  out  of  them  the 
Dont  of  certain  notes  and  accounts,  which  he  alleged  were 
\  to  him  from  the  estate,  but  which  the  executors  were 
Ioih  u.  2  b 
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not  willing  to  allow  to  the  full  amount  claimed,  they  brou^^fafc 
a  suit  against  him  to  recover  the  rents  so  collected.     -A  n 
agreement  was  afterwards  entered  into  between  them  in  ro- 
lation  to  the  matters  so  in  dispute,  and  the  suit  was  not 
brought  to  trial.     By  that  agreement^  George  was  to    l>« 
allowed  the  full  amount  of  those  notes  and  accounts.    Hut 
the  executors  afterwards  becoming  dissatisfied  with  tbi>, 
further  negotiations  were  had,  and  George  agreed,  by  way 
of  compromise,  to  take  one  half  the  amount. 

One  of  the  mortgages  on  the  real  estate  devised  to  George  $ 
and  which  the  executors  were  to  pay  off,  was  given  to  secur© 
the  sum  of  1*^503,  and  it  was  afterwards  agreed  betweei^ 
George  and  the  executors,  that  he  should  take  it  up  with 
part  of  the  moneys  which  he  admitted  he  owed  the  estate- 
He  did  ti\ke  it  up  in  pursuance  of  that  arrangement.    Tb^ 
other  mortgage  was  given  to  secure  a  bond  for  the  sum  c>f 
$1000,  and  in  the  proceedings  in  this  case,  they  are  known  n.3 
*•  the  Nelson  bond  and  mortgage."   On  the  16th  of  FebruarV* 
1860,  the  executors  agreed,  in  writing,  with  George,  that    i* 
he  would  take  up  this  encumbrance,  the  same  should  beri-1- 
lowed  him,  principal  and  interest,  in  settlement,  on  his  deli  v- 
ering  to  the  executors,  thesiiid  bond  and  mortgage  cancelK^*^- 
And  George  did  afterwards,  on  the  20th  of  the  same  month, 
take  up  said  bond  and  mortgage,  and  cancelled  them,  ***'-* 
afterwards  delivered  them  to  the  arbitrators  chosen  by  ^^^"^ 
parties,  as  hereafter  mentioned. 

The  personal  })roperty  of  the  testator  was  considered  to  *  '^ 
insutiicicnt  to  pay  the  debts  and  claims  against  the  esi^^^^ 
and  all  parties  seem  to  have  acted  under  the  belief  that  a  <^^^' 
tribution  from  the  devisees  pro  rata,  according  to  the  vd^" 
of  the  estate  devised  to  them  respectively,  would  eventu^^'y 
be  necessary  for  that  purpose. 

The  executors  filed  an  account  for  settlement  in  the  ^^' 
phans  Court,  which  was  excepted  to,  and  after  having  b^'^ 
altered  in  some  particulars,  was  allowed  and  passed  by   ^^ 
court,  at  April  Term,  1861,  showing  a  balance  of  $1231- ' '' 
due  to  the  executors  from  the  estate.     In  this  account  ^'^ 
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»t.os  and  accounts  which  George  claimed  to  be  due  to 
m  from  the  estate,  and  which  had  been  the  subject  of  con- 
oversy  between  him  and  the  executors,  as  before  mentioned, 
•o  stated  to  have  been  paid  at  half  their  amount.  The 
Lm  of  $1129  is  further  stated  to  be  due  from  the  estate  to 
a.£ic,  on  a  certain  agreement  between  him  and  his  father, 
i^  testator. 

-After  this  account  had  been  so  passed  and  allowed  by  the 
mrt,  the  parties  were  still  dissatisfied,  (the  two  items  just 
.exitioned  being  more  particularly  objected  to,)  and  further 
tigation  seemed  likely  to  ensue. 

It  was  at  length  agreed  to  refer  the  matters  in  dispute  to 
Villiara  G.  Lord,  William  K.  McDonald,  and  Joseph  P. 
S'ichols,  arbitrators  chosen  by  the  parties,  and  written  ar- 
ticles of  submission  were  executed  for  that  purpose  by  all 
0^  the  said  devisees.  It  was  thereby  agreed  that  all  mat- 
ters not  already  acted  upon  by  the  court,  should  be  sub- 
^^^ted  to  the  arbitrament  and  final  award  of  said  arbitrators, 
but  that,  nevertheless,  the  arbitrators  might,  if  in  their 
i^%tnent  they  deemed  it  right,  examine  into  the  said  notes 
and  accounts  which  George  claimed  to  be  due  to  him  from 
^^  estate,  and  on  which  he  had,  as  before  stated,  been 
iia^ej  one  half,  and  decide  how  much  was  due  to  him  on 
^^  Bame.  And  also  that  they  might  take  into  consideration 
'^  agreement  under  which  the  Orphans  Court  had  allowed 
^"*-  29  to  Isaac  Cross,  as  before  mentioned,  and  decide  how 
^^l  was  due  to  him  thereon. 

-^t  is  also  expressed  and  agreed  in  the  articles  of  submis- 
^^ ,  that  the  arbitrators  "shall  find  what  is  due  the  estate  by 
^Vi  heir,  including  the  pro  rata  for  each,  which  we  promise 

X>ay  to  present  date."  By  the  word  "heir"  here  used, 
^^visee"  is  no  doubt  meant,  and  by  **pro  rata"  the  pro- 
^^tion,  which  each  devisee  ought  to  contribute  to  pay  the 
^i  ms  against  the  estate. 

It  is  also  expressed  in  the  articles  of  submission,  that 
^c>rge  W.  Cross  "agrees  to  deliver  to  the  said  arbitrators 
^Q  Nelson  bond  and  mortgage,  given  by  George  Cross,  to  Le 
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held  by  them  for  settlement  on  his  jito  rata,  per  the  cona- 
tions of  the  will."    And  after  the  arbitrators  entered  upon 
the  duties  of  their  appointment,  he  did  deliver  said  bond 
and  mortgage  to  them,  in  performance  of  that  part  of  the 
agreement. 

It  is  further  agreed  in  the  articles  of  submission,  that  i^ 
order  to  secure  the  faithful  performance  of  the  award,  wh^^ 
made,  the  said  devisees  (except  Abraham,  for  whose  per- 
formance George  agreed  to  go  security,)  should  severally 
execute  to  Joseph  P.  Nichols,  one  of  the  arbitrators,  lea»^ 
upon  the  property  so  devised  to  them,  respectively,  for  a  terxxi 
mentioned  in  the  said  articles,  and  that  the  rents  of  the  sara* 
should  be  collected  by  an  agent,  to  be  appointed  by  the  axr- 
bitrators,  and  be  by  him  paid  out  "to  the  parties  to  who«^ 
they  might  be  due,  as  certified  by  the  arbitrators,  according 
to  the  award."  And  this  arrangement  was  to  include  »*^ 
creditors  of  the  estate  not  otherwise  provided  for.  And  tb* 
manner  in  which  such  payments  are  to  be  made  is  partictx- 
larly  specified. 

The  arbitrators  made  their  award  in  writing,  dated  20tl^ 
February,  1863.     Among  other  things,  it  was  thereby   <i^* 
cided  by  them  that  the  sum  of  $659.60  was  due  to  GeaX'S® 
W.  Cross,  being  the  full  amount  of  the  notes  and  clai^f^^^ 
theretofore  compromised  at  half  that  sum,  as  before  stat>^*^* 
Also,  that  $1430.37  was  due  to  Isaac  Cross,  the  oomplainsi-">^^' 
from  the  estate  of  the  testator,  for  house  and  lot  No-     -^^ 
New  street,  Newark,  conveyed  by  him  to  Mary  Cross,    ^^^ 
mother,  and  wife  of  the  testator. 

The  award  also  states  that  no  evidence  had  been  r"""^ 


mitted  to  the  arbitrators  "  in  regard  to  the  amount  due  fiC""^-^ 
said  devisees,  or  any  of  them,  to  the  estate  of  said  Geo^^-^ 
Cross,  deceased,  other  than  the  will  of  the  said  testator.  ^ 

After  deciding  various  matters  submitted  to  the  arbi**^*  ' 
tors  by  the  articles  of  submission,  the  award  declares  t>fc^ 
the  debts  and  costs  therein  mentionexl  as  chargeable  to    ^  ^ 
estate,  shall  be  paid  by  the  said  parties,  as  follows,  to  ^^^  ^ 
by  Isaao  one-fourth,  and  the  remaining  three-fourtha  by  '^' 
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of  Baid  devisees  pro  rata,  in  proportioD  to  the  value  of 
3t  estate  devised  to  eaoh  of  them,  and  such  value  is 
and  decided  by  the  award. 

;  the  award  does  uot  decide  what  is  due  to  the  estate 
:h  devisee,  although  that  is  one  of  the  matters  ex- 
y  submitted  to  the  decision  of  the  arbitrators  by  the 
38  of  submission.  They  have  entirely  omitted  to  make 
ecision  or  award  upon  it.  The  state  of  the  accounts 
en  the  devisees,  respectively,  and  the  estate,  yet  re- 
I,  therefore,  to  be  ascertained  and  settled, 
lether  this  omission  would  have  been  a  good  ground  of 
;ion  to  the  whole  award,  it  is  not  necessary  now  to  in- 
,  for  the  parties  to  the  submission  accepted  the  award, 
•roceeded  to  carry  it  into  eflFect. 
e  leases  contemplated  and  provided  for  in  the  articles 
bmission,  were  executed  to  Joseph  P.  Nichols,  and  he, 
the  advice  and  consent  of  the  other  arbitrators,  ap- 
ed an  agent  to  collect  the  rents,  who  has  done  so  ever 
except  the  rents  of  the  property  devised  to  George, 
i  have  been  collected  by  George  himself,  and  retained 
B  own  hands,  by  the  permission  of  the  arbitrators, 
s  complained  of  in  the  bill  as  a  breach  of  trust  on  their 

But  as  they  appear  to  have  acted  with  commendable 
es,  and  this  point  waa  not  insisted  on  in  the  argument, 
lot  necessary  to  remark  further  upon  it. 
e  award  having  been  accepted,  and  these  acts  done  to 
.t  effect,  it  should  stand  and  be  performed  in  all  things 
i  are  decided  by  it. 

t  the  meaning  and  effect  of  the  award  are  disputed, 
he  court  is  called  on  to  construe  it,  and  declare  its  true 
ing  in  two  particulars,  to  wit,  that  part  which  declarer 

is  due  to  George  upon  the  promissory  notes  and 
s  before  mentioned,  and  its  operation  in  regard  to  the 
m  bond  and  mortgage. 

is  insisted  on  the  one  hand,  that  though  the  sum  of 
.60  is  declared  by  the  award  to  be  due  to  George  on 
ciOteBi  yet  that  it  has  been  paid  to  him,  and  that  it  was 

2b* 
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not  meant  by  the  award  to  decide  that  that  sum  yet  remains 
to  be  paid.  On  the  other  hand,  George  insists  that  amoont 
must  be  paid  to  him,  as  a  settled  and  final  balance  due  tohizn 
by  the  estate. 

I  am  of  opinion  that  the  award  is  to  be  taken  as  deciding 
that  the  true  amount  which  George  was  entitled  to,  originally  t 
on  those  notes  and  claims,  was  that  sum,  and  that  the  award 
did  not  mean  to  decide,  and  does  not  decide,  whether  it  hsis 
been  paid  or  not.     And,  therefore,  in  taking  and  stating  the 
account  between  him  and  the  estate,  be  is,  on  the  one  aide 
of  the  account,  to  be  credited  with  that  amount,  as  well  as 
with  all  other  snms  justly  due  him  from  the  estate,  and  that 
on  the  other  side,  he  is  to  be  charged  with  all  sums  justly 
due  to  the  estate  from  him,  and  in  this  way  the  balance  be- 
tween him  and  the  estate,  and  whether  due  from  him  to  tlie 
estate,  or  from  the  estate  to  him,  is  to  be  ascertained  and 
stated. 

The  other  point  in  dispute,  in  relation  to  the  eflfect  and 
meaning  of  the  award,  is  whether  the  Nelson  bond  aad 
mortgage  are  to  be  considered  as  paid  by  the  estate  to 
George,  or  not.    It  is  insisted,  that  as  the  award  says  nothing 
about  them,  and  does  not  decide  that  there  is  anything  due 
to  George  thereon,  that  therefore  he  can  claim  nothing  upo^ 
them.     But  they  were  paid  off  and  taken  up  by  him,  und®^ 
the  written  promise  of  the  executors,  (who  by  the  will  w^^* 
directed,  themselves,  to  pay  them  with  the  moneys  of  ^^^ 
estate,)  that  on  delivering  to  them  the  bond  and  mortg^S^ 
cancelled,  he  should  be  allowed  for  them  on  settlement.      ^ 
delivered  them  to  the  arbitrators,  in  order  that  he  might- 
allowed  for  them  on  his  pro  rata.    There  was  no  questiot*   ^ 
dispute  before  the  arbitrators,  that  he  was  entitled  to 
so  allowed.     The  submission  does  not  say  that  the  arbi  t^^ 
tors  are  to  decide  whether  anything,  and  how  much,  was  ^ 
to  George  upon  them.     It  merely  says  that  George  shall 
liver  them  to  the  arbitrators,  "to  be  held  by  them  for  8et>ti*_ 
ment  on  his  pro  rata."    He  did  so  deliver  them,  and  tb- 
are  now  in  the  arbitrators'  hands  for  that  purpose. 
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3rg:e  is  entitled  to  credit  or  allowance  for  them  in  the  ac- 
nt  which  yet  remains  to  be  taken  and  stated  between  him 
1  the  estate,  in  which  his  pro  rata  contribution  to  pay  the 
IDS  against  the  estate  will  be  ascertained. 
t  is  farther  claimed  on  the  part  of  the  complainant,  that 
hould  be  referred  to  a  master  to  state  the  accounts  be- 
i^n  the  estate  and  said  devisees,  respectively,  so  as  to  show 

pro  rata  contribution  to  be  made  by  each  devisee,  and 
3ther  anything,  and  how  much,  is  due  from  them  to  the 
^te,  or  from  the  estate  to  them.  On  the  part  of  the  de- 
dant,  it  is  insisted  that  this  should  be  done  by  the  arbi- 
ters, and  that  the  whole  matter  should  be  left  in  their 
ids,  under  the  authority  given  to  them  in  the  articles  of 
amission. 

[  am  of  opinion  that  the  arbitrators  have  no  such  power, 
3  that  there  should  be  a  reference  to  a  master  to  take  and 
te  said  accounts,  and  also  an  account  between  the  execu- 
's  and  the  estate. 

The  articles  of  submission  have  a  two:fold  character.  In 
3  first  place,  certain  matters  therein  mentioned,  are  thereby 
bmitted  to  the  judgment  and  arbitrament  of  the  arbitra- 
"8,  who  are  to  make  their  award  thereon.  And  in  the 
5ond  place,  it  is  agreed,  that  in  order  to  secure  the  per- 
ttiance  of  the  award,  the  persons  named  as  arbitrators 
)uld  have  the  power  under  the  leases,  before  mentioned,  to 
lect  and  dispose  of  the  rents  as  therein  specified.     Under 

first  part  of  these  articles,  the  persons  appointed  us  ar- 
'ators,  acted  in  that  capacity,  and  made  their  award,  and 
U*  powers  as  arbitrators  were  thereby  performed,  and 
■©  at  an  end.  Under  the  second  part,  they  are  to  act,  not 
irbitrators,  but  in  the  character  of  trustees,  in  collecting 
L  paying  out  the  rents ;  and  the  articles  by  which  they 

appointed,  and  from  which  they  derive  all  their  powers, 
Hot  give  them  the  power  to  settle  the  accounts  in  the 
Oner  before  mentioned.    That  must  now  be  done  under 

direction  of  this  court,  and  for  that  purpose  a  reference 
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to  a  master  is  necessary.     And  the  master,  in  taking  the  ac- 
counts, should  be  guided  by  the  views  herein  expressed. 

The  account  allowed  in  the  Orphans  Court  was  not  a  final 
account,  nor  was  it  meant  to  be  so.  It  must  stand  and  be 
observed,  in  regard  to  all  matters  decided  by  it,  except  as  to 
the  two  items  which,  by  agreement  of  parties,  were  submitted 
to  the  arbitrators,  and  on  which  they  have  decided  in  their 
award,  to  wit,  the  amount  due  to  George  on  the  disputed 
notes  and  accounts,  and  the  sum  due  to  Isaac  from  the 
estate,  for  the  house  and  lot  conveyed  by  him  to  his  mother. 

All  proper  it^ms  of  debt  or  credit,  for  or  against  any  of 
the  said  devisees  or  the  estate,  whether  before  or  since  the 
passing  of  that  account,  may  be  considered  by  the  master, 
and  rejected  or  allowed,  according  to  his  judgment,  under 
the  evidence  which  may  be  produced  before  him.     It  is  al^ 
leged  that  while  George  acted  as  agent  for  the  executors  \t^ 
collecting  rents,  before  the  articles  of  submission  were  en-^ 
tered  into,  he  collected,  or  was  chargeable  with,  the  rent^ 
accruing  from  the  property  devised  to  him,  and  that  he  has^ 
never  accounted  for,  or  paid  them  to  the  executors.     If  ther 
master  finds  this  to  be  so,  he  should  charge  George  ac- 
cordingly. 

He  should  also  be  charged  with  all  rents  of  the  property  de- 
vised to  him,  accruing  since  he  leased  the  same  to  Nichols,  but 
should,  on  the  other  hand,  be  allowed  for  all  taxes,  insurance, 
repairs,  or  other  proper  expenses  paid  by  him.  And  here- 
after George  should  not  collect  or  receive  any  rents  of  that 
property.  They  should  be  paid  to  the  said  trustees,  or  to 
their  agent,  the  same  as  the  rents  of  the  property  of  the 
other  devisees,  and  as  provided  for  in  the  articles  of  sub- 
mission. And  an  order  should  be  made,  if  necessary,  that 
George  should  in  no  wise  hinder  or  interfere  with  them  in 
collecting  the  same. 

I  respectfully  recommend  to  the  Chancellor  to  make  an 
order  of  reference  to  a  master  to  take  said  accounts,  as  before 
mentioned,  and  to  carry  out  the  views  herein  expressed. 
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James  B.  Staats  and  Aletta  Ann,  his  wife,  vs.  Zaccheus 

Bergen  and  James  L.  Bergen. 


f  ].  A  judgment  rendered  against  a  plaintifif  in  a  strict  legal  proceeding, 

I  i  i!no  bar  to  a  suit  in  equity  upon  the  same  subject  matter,  where  tlie  com- 

piainant  presents  equitable  grounds  of  relief,  which  were  not,  and  could 
.  not  be,  considered  or  decided  by  the  former  tribunal. 

"-    A  husband  is  not  a  competent  witness  in  a  cause  in  which  his  wife  is 

I  ^-    It  is  Uie  recognized  law  of  this  state,  that  a  trustee,  in  the  exercise  of 

^  <ii]ty  as  trustee,  cannot  become  the  purchaser  of  the  property  of  his 
^txtx  que  trutt.  Tlie  rule  applies,  as  well  wliere  the  sale  is  made  by  a 
•oeritf  or  master,  as  by  the  trustee  himself;  and  in  the  latter  case,  whethe.' 
"^^  s&le  was  made  by  the  trustee,  of  his  own  authority,  or  under  a  judicial 
o^ier  or  decree. 

^.  A  trustee  is  not  relieved  from  his  incapacity  to  become  a  purchaser 
^*  t-lie  sale  of  the  real  estate  of  his  cestui  que  truit,  by  the  fact  that  the 
^^^^  aiate  therein  is  not  in  him. 


This  cause  was  argued  before  J.  Wilson,  esq.,  one  of  the 
^^-^ters  of  the  cx)urt,  who  was  called  by  the  Chancellor  to 
^'^     and  advise  with  him.    The  facts  of  the  case  are  fully 

m 

^^^^  ted  in  the  opinion  of  the  master. 

r.  liamom,  for  complainant, 

^Jlfr,  DiUs,  for  Z.  Bergen,  one  of  the  defendants. 

^^  Oases  dted  by  complainants'  counsel.     Page  v.  Fage,  8 
— ^-  Samp.  JR,  187 ;  Hill  on  Trustees  92,  and  cases  in  the 


tes ;  Ibid.  94,  96 ;  Peebles  v.  Beading,  8  Serg.  ^  JR.  484 ; 

"^jLnneU  v.  Jackson,  1  How.  {Miss,)  358 ;  Orr  v.  Pickett,  3 

'^    /.  Marshall  269 ;  Perry  v.  Head,  1  A.  K.  Marshall  46 ; 

^  f^wiok  V.  Fdt,  35  Penn.  State  R.  305 ;  Gilmore  v.  John- 

•^>^,29  Georgia  67;  JBelcJier  v.  Saunders,  34  Ala,  9;  Fer- 

9'^^€4on  V.  WilUamson,  20  Arkansas  272;  Wilkinson  v.  Wil- 

^^Tnion,  1  Head  305;  Bryant  v.  Hendricks,  5  Clarke  {Iowa) 

^56;  HaU  V.  Young,  37  Hew  Hamp.  R.  137;  NorVicraft  v. 


298  CASES  IN  CHANCERY. 

Staats  V.  Bergen. 

Martin,  28  Missouri  R,  469 ;  Walraven  v.  Lock,  2  Fatten^ 
Heath  547  ;  Soggins  v.  Heard,  31  Miss.  426 ;  Bnux  v.  i?^ 
nf?/,  18  ///inow  137  ;  Neill  v.  ^c(»e,  13  Texa^  137;  ifiSo/i 
Trustees  368,  and  note;  Cumberland  Coal  (J-  /rou  G). v. 
Shervian,  30  i?ar6.  553,  567 ;  Michoud  v.  Girod,  4  ^inrard 
503,  555-9. 

The  Master.     In  the  year  1840,  Abraham  I.  Staats. 
father  of  the  complainant,  James  B.  Staats,  died  intestate, 
leaving,  surviving  him,  his  widow,  Mary  Staats,  and'thr^ 
sons,  to  wit,  the  said  James  B.  Starts,  and  John  A.,  au^ 
Evert  B.  Staats.     By  agreement  between  said  widow  at»^ 
heirs-at-hiw,  they  phiced  one  thousand  doUars  in  the  hand-^ 
of  her  brother,  Zacchcus  Bergen,  the  defendant,  as  trust^^' 
the  interest  of  which  was  to  be  paid  to  her  during  herlit'^ 
in  lieu  of  dower,  and  after  her  decease,  the  principal  was  "t^ 
be  paid  equally  to  her  said  three  sons.     Mr.  Bergen  iher«^ 
upon  executed  a  declaration  of  trust  in  writing,  under  sefa--' 
dated  3d  May,  1845,  which  is  as  follows, to  wit:  "Wherea^— 
I,  Zaccheus  Bergen,  of  the  county  of  Somerset,  and  state  ^^ 
New  Jersey,  have  this  day  received  of  George  H.  Brow 
attorney  of  Mary  Staats,  widow,  and  John  A.  Stoats,  Jam* 
B.  Staats,  and  Evert  B.  Staats,  heirs-at-law  of  Abraham 
Staats,  deceased,  of  the  same  place,  the  sum  of  one  thousa; 
dollars,  of  which  the  said  widow  is  to  receive  the  intere-^ 
during  her  life,  in  lieu  of  her  dower  in  the  real  estate  of  h^^ 
late  husband,  by  agreement  between  her  and  the  said  heir  - 
at-law.     Now,  therefore,  know  all  men  by  these  present--  - 
that  I,  the  said  Zaccheus  Bergen,  have  received  the  saidsu^ 
of  money,  as  trustee  of  the  said  widow  and  heirs-at-law,  an^ 
I  do  hereby  agree  to  place  and  keep  the  same  at  interest 
upon  good  security,  during  the  natural  life  of  the  said  widow- 
and  to  pay  her  the  interest  arising  from  the  said  sum,  a^ 
nually,  so  long  as  she  may  live.     And  J  do  further  agree ' 
and  with  the  said  heirs-at-law,  to  pay  over,  within  one  ye^ 
after  the  death  of  the  said  widow,  the  said  sum  of  one  the     ' 
sand  dollars,  with  the  interest  that  may  have  accrued  there^ 
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after  her  death,  to  thesaidJohn  A.  Staata,  James  B.  Staats, 
and  Evert  B.  Staats,  their  heirs  or  assigns." 

Annexed  to  said  instrument  is  a  written  confirmation 
thereof,  of  the  same  date,  signed  by  the  said  heirs,  which  is 
^  follows:  "The  above  trust  is  pursuant  to  agreement 
between  us  and  the  said  Mary  Staats,  widow,  as  above  said, 
Sfld  we  do  ratify  and  confirm  the  same." 

A.fterward8,  and  about  May  1st,  1846,  Mr.  Bergen,  the 

^nistee,  lent  to  said  James  B.  Staats  the  sum  of  $333.33,  one- 

tiiir-d  of  said  trust  money,  being  the  portion  thereof  w^hich, 

^^  t-he  decease  of  said  widow,  would  be  due  to  him.     To 

s^oure  this  loan,  the  said  James  B.  Staats  executed  to  Mr. 

B^r-gen  a  mortgage  upon  his  farm  of  about  ninety-two  acres, 

^^    Somerset  county,  and  upon  which  there  Wiis  then  existing 

*  5>Tior  mortgage  for  $1100,  given  to  P.  P.  Quick,  to  secure 

^^»:*tain  trust  moneys,  which  he  held  for  said  Alletta  Ann 

St-5^ls,  and  which  he  had  lent  to  said  James  B.  Staats,  her 

^  ^xsband. 

In  a  foreclosure  suit)  afterwards  brought  in  this  court  by 

^     ^r.  Van  Nest,  upon  a  mortgage  subsequently  given  on 

id  farm,  and  in  which  suit  Mr.  Borgen  and  others  holding 

ortgages  thereon,  were  defendants,  a  decree  for  the  foro- 

<^^08ureand  sale  of  the  mortgaged  premises  was  made,  and 

"^^tideran  execution  issued  thereon,  the  sheriiF,  in  March, 

X859,  sold  the  farm  to  John  A.  Staats  for  $3910,  and  con- 

'^^Jyed  it  to  him.     This  sum  so  raised  by  the  sale,  was  more 

^l^n  enough  to  pay  the  amount  duo  to  Mr.  Bergen,  on  the 

**^id  mortgage  held  by  him  as  trustee,  after  paying  the  prior 

**^ortgHge,  and  the  costs  and  expenses  of  sale. 

The  purchaser,  John  A.  Staats,  executed  four  mortgages 
^^  the  farm  as  follows,  to  wit :  one  to  Wm.  S.  Cook,  for 
^1200;  one  to  said  Z.  Bergen,  for  $333.33;  one  to  P.  P. 
^Uick,  for  $1000;  and  one  to  J.  M.  Mann,  for  $800.  The 
^^5t  three  were  dated  4th  April,  1859 ;  the  other  was  dated 
^•^6  day  later.  And  these  four  mortgages  were  so  recorde<l, 
^*^at  in  regard  to  their  priority  as  liens,  they  stood  in  the 
^^tier  in  which  they  are  hero  mentioned.     The  mortgages  to 
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Quick  and  Mann  were  given  to  secure  moneys,  which  they 
respectively  held  in  trust  for  said  Aletta  Ann  Staats.  The 
mortgage  so  given  by  John  A.  Staats  to  Zaccheus  Bergen, 
does  not,  on  its  face,  show  that  it  was  given  to  him,  as  trustee, 
to  secure  one-third  of  the  trust  moneys  so  placed  in  his  hands. 
But,  in  his  answer,  Mr.  Bergen  admits  that  it  was.  He  ap- 
pcjars  simply  to  have  continued  the  investment  of  that  por- 
tion of  the  trust  moneys,  by  taking  a  new  mortgage  for  it 
upon  the  same  farm,  from  the  purchaser  at  the  sheriff's  sale. 

On  the  31st  of  October,  1861,  Mr.  Bergen,  still  holding  said 
last  mentioned  mortgage,  executed  in  writing,  under  his  haad 
and  seal,  a  second  declaration  of  trust,  which  is  as  follows, 
to  wit:  *'This  writing  witnesseth  that  I,  Zaccheus  Bergen, 
of  the  township  of  Hillsborough,  and  county  of  Somerset, 
hold  a  bond  and  mortgage  given  by  John  A.  Staats  and  his 
wife  on  a  farm  in  Bridgewater  township,  in  said  county,  to 
secure  the  surn  of  $333.33,  with  interest  thereon,  as  trustee, 
to  be  appropriated  by  me  to  the  support  of  Mary  Staats,  as 
far  as  it  may  be  necessary,  during  her  natural  life,  and  to 
the  payment  of  her  funeral  expenses ;  and  within  one  yeat 
after  her  decease,  I  promise,  and  bind  myself,  my  heirs,  ex- 
ecutors, and  administrators,  to  pay  the  residue  that  mi^J 
remain  in  my  hands,  to  James  B.  Staats,  of  Newark,  in  tu^ 
county  of  Essex,  his  heirs  or  assigns." 

The  James  B.  Staats  here  mentioned,  is  the  same  who  '^^ 
mentioned  in  the  first  declaration  of  trust.     On  the  nintU   ^ 
February,  1861,  by  writing,  under  his  hand  and  seal,  he    ^ 
signed  all  his  interest  in  said  bond  and  mortgage  and   ^^ 
moneys  secured  thereby,  to  his  son  Abraham  I.  Staats,  >y*^ 
in  his  testimony  in  this  case,  states  that  it  was  so  assign 
to  him  in  trust  for  his  mother,  the  said  Aletta  Ann  Stai** 
though  it  is  not  so  expressed  in  the  instrument  itself. 
10th  September,  1863,  and  before  the  commencement  of  t- 
suit,  he  assigned  directly  to  her  all  his  interest  in  said 
and  mortgage  and  the  moneys  thereby  secured. 

On  the  thirty-first  of  May,  1860,  J.  M.  Mann  filed  in 
court,  a  bill  to  foreclose  the  mortgage  for  $800,  upon 
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1,  execafed  to  him  as  trustee  of  Mrs*  Staats,  as  before 
ttioned,  making  Zaccheus  Bergen  and  the  other  persons 
ling  mortgages  thereon,  defendants  in  said  suit.  A  decree 

made  for  the  sale  of  said  farm,  to  raise  and  pay  the 
leys  due  on  said  four  mortgages  given  by  John  A.  Staats, 
he  following  order,  and  to  the  following  amounts,  to  wit, 

Wm.  S.  Cook,  $1363.06 ;  2d,  Zaccheus  Bergen,  $372.82 ; 

P.  P.  Quick,  $1203.34 ;  4th,  J.  M.  Mann,  trustee  Ac, 
9.39)  with  interest  on  said  sums  from  28th  March,  1861. 
ier  execution  issued  on  this  decree,  the  said  farm  was  ex- 
ed  to  sale  by  the  sheriflF,  on  the  twenty-seventh  of  May, 
»1,  and  was  struck  off  to  said  Zaccheus  Bergen  for  $1850, 
being  the  highest  bidder  therefor,  and  the  sheriff  executed 
lim  a  deed  for  the  property. 

^fter  the  sale,  Aletta  Ann  Staats  requested  Mr.  Bergen 
convey  the  farm  to  her,  because,  as  she  alleged,  he  had 
'eed  to  buy  it  for  her  at  the  sheriff's  sale,  and  also  be- 
i8e  at  such  sale  he  was  acting  as  trustee,  and  she  was  en- 
ed  to  the  moneys  secured  by  the  mortgages©  held  by  him 
trust,  and  to  satisfy  which,  with  other  encumbrances,  the 
11  was  80  sold ;  she  offering,  if  Mr.  Bergen  would  convey 

0  her,  to  re-pay  him  what  he  had  paid  for  it,  and  some- 
ig  in  addition  for  his  trouble.  Mr.  Bergen  at  first  seemed 
Kised  to  accede  to  her  request,  but  finally  refused,  and 
5xed  to  hold  the  farm  as  his  own.  Afterwards  he  con- 
^  an  undivided  half  of  the  farm  to  his  son  James  L. 
gen,  one  of  the  defendants  in  this  case.  The  bill  charges 
•  James  took  that  conveyance  with  full  knowledge  of  all 
facts  of  the  case,  and  of  the  equitable  right  and  claim  of 
.  Staats  to  have  the  farm  conveyed  to  her.  He  has 
d  to  answer  the  bill,  and  it  has,  by  order  of  the  court, 

1  taken  as  confessed  against  him. 

he  prayer  of  the  bill  is,  that  the  defendants  may  be  de- 
td  to  convey  the  farm  to  said  Aletta  Ann  Staats,  upon 
paying  to  Zaccheus  Bergen  the  amount  he  had  paid  for  it, 
Ise  that  he  may  be  compelled  to  pay  her  the  said  $333.33, 
1  intercfit. 
^OL.  n.  2  c 
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The  answer  of  Zaccheus  Bergen  admits  the  Sxecution  of 
the  above  mentioned  declarations  of  trust,  the  execution  of 
said  mortgages  to  him  for  part  of  the  trust  moneys,  and 
his  purchase  of  the  fi\rm  at  said  sheriff's  sale  for  $1850, 
and  insists  that  he  had  a  right  to  buy  it  for  his  own  use.  It 
also  states  that  an  action  of  debt  was  brought  in  the  Supreme 
Court  of  this  state  by  Abraham  I.  Staats,  against  said  he- 
cheus  Bergen,  by  process,  returnable  24th  March,  1862,  upoo 
said  second  declaration  of  trust,  (which  was  before  Abrabam 
had  assigned  the  same  to  his  mother,)  and  that  in  saidsuitp, 
upon  a  demurrer  filed  by  the  plaintiff  to  one  of  the  pleas 
of  the  defendant,  judgment  was  given  for  the  defendant  »t 
the  Term  of  November,  1862)  and  that  said  judgment  still 
stands  in  full  force,  and  the  plaintiff  therein  has  paid  the  de- 
fendant's taxed  costs,  and  abandoned  the  suit.    And  that, 
therefore,  he  cannot  be  further  called  upon  in  this  suit,  tx) 
answer  upon  said  matters.    A  copy  of  the  record  in  that  suit 
in  the  Supreme  Court,  is  in  evidence  here. 

The  answer  also  denies  that  Mr.  Bergen  agreed  to  buy  tbe 
farm  for  Mrs.  Staats  at  the, sheriff's  sale,  as  charged  in  the 
bill.  It  also  insists  that  under  and  by  virtue  of  the  B^ia 
second  declaration  of  trust,  Mr.  Bergen  was  trustee  only  f^*" 
the  widow,  Mary  Staats,  of  the  bond  and  mortgage  there. n 
mentioned,  and  that  his  trust  ended  at  her  decease,  and  tUJ^^ 
he  was  not,  under  the  same,  trustee  for  said  James  B.  Staat**r 
or  his  assigns,  but  was  only  bound  to  pay  over  such  resi*i^^^ 
of  the  moneys  secured  by  said  bond  and  mortgage  as  he  rnig" 
receive  thereon,  as  might  remain  in  his  hands  unexpei*^*^* 
for  the  support  of  said  widow,  or  for  her  funeral  expei^^^' 
and  that  no  such  residue  of  said  moneys  remain  in  his  b**^ . 
to  be  paid  over,  and  that  he  has  in  all  things  performtjd  *^^ 
duties  under  said  instrument. 

The  judgment  in  the  suit  in   the  Supreme  Court,  t^^^ 
tioned  in  the  answer,  is  not,  in  my  opinion,  a  bar  to    ^ 
present  proceeding.     That  was  an  action  of  debt,  hro^B 
upon  the  second  declaration  of  trust,  which  was  declare<J   ^ 
as  a  bond.     That  puit  was  a  strict  legal  proceeding,  aa^ 
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unds  of  relief  now  presented  tx)  this  court,  on  the 
omplainants,  were  not  brought  into  view,  and 

could  not,  in  that  suit,  be  considered  or  decided 
,  coqrt.  They  are  now  before  this  court,  and 
isidered  and  decided  here. 
Jtaats,  one  of  the  complainants,  was  examined 
in  this  case,  on  the  part  of  the  complainants, 
5ted  to  as  an  incompetent  witness  at  the  time, 
8  examination  was  commenced.  This  objection 
m,  and  his  testimony  cannot  be  received.  He 
)etent  witness  in  a  cause  in  which  his  wife  is  a 

point  Wiis  settled  in  this  diurt,  in  Bird  v.  Davis, 
167. 

tion  in  the  bill,  that  Mr.  Bergen  agreed  to  buy 
.he  sherifl's  sale  for  Mrs.  Staats,  is  denied  by 
ind  is  not  sustained  by  the  evidence, 
'ation  of  trust,  executed  by  Mr.  Bergen  on  the 
•,  1845,  shows  clearly  that  the  $1000  then  placed 

was  held  by  him  as  trustee  for  the  widow,  Mary 
ler  three  sons,  of  whom  the  complainant,  James 
one,  and  that  Mr.  Bergen  was  to  keep  the  same 
pon  good  security  during  her  life,  and  pay  the 
er,  and  after  her  decease,  was  to  pay  the  princi- 
aid  sons,  their  heirs  or  assigns.  One-third  of 
l1  sum  he  lent  to  said  James  B.  Staats,  and  the 
ecuted  by  him  to  Mr,  Bergen  as  security  there- 
.  by  him  as  such  trustee. 

farm  was  sold,  under  the  foreclosure  of  Van 
ch,  1859,  at  the  sheriff's  sale  first  above  men- 
rought  enough  to  pay  the  amount  due  on  the 
held  by  Mr.  Bergen,  after  satisfying  all  prior 
:he  corfts  and  expenses  of  sale.  Mr.  Bergen  then 
was  entitled  to  receive,  as  trustee,  that  amount, 
is  duty  as  such  trustee,  to  invest  the  principal 
3.33  for  the  benefit  of  the  ccsttiis  que  trust,  to 
ow  and  her  said  three  sons.  He  did  so  invest 
i;  a  mortgage  for  that  amount  on  the  same  farm, 
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• 

from  John  A.  Staats,  who  bought  it  at  that  sale.  That 
mortgage,  as  already  stated,  was  dated  the  fourth  of  April, 
1859. 

It  was  Mr.  Bergen's  duty,  as  trustee  under  the  declara- 
tion of  trust  just  mentioned,  to  take  care  of  that  invest- 
ment and  collect  the  moneys  secured  thereby,  and  apply  them 
in  pursuance  of  the  trust.  That  mortgage  always  after- 
wards remained  in  his  hands.  On  the  31st  of  October,  1860, 
he  executed  the  second  declaration  of  trust.  I  consider  that 
under  this  instrument,  Mr.  Bergen  became  trustee  of  said 
mortgage  and  of  the  moneys  thereby  secured  for  the  pur- 
poses therein  mentidfced,  and  that,  as  such  trustee,  it  was 
his  duty  to  guard  and  take  care  of  that  investment,  and  ap- 
ply those  moneys  to  the  purposes  of  the  trust,  that  is,  for 
the  support  of  the  widow  during  her  life,  and,  if  necessary, 
for  her  funeral  expenses  after  decease,  and  then,  within  one 
year,  to  pay  the  residue  to  said  James  B.  Staats,  his  heirs  or 
assigns. 

The  widow,  Mary  Staats,  died  on  February  14th,  1861- 
I  do  not  think  that  the  position  taken  by  the  defendants 
counsel,   that  the  trust  of  Mr.  Bergen,  under  this  seco^^ 
declaration,  ended  at  the  decease  of  the  widow,  is  correct 
I  am  of  opinion  that  the  trust,  and  the  obligations  which  ^ 
trustee  he  had  assumed,  still  continued,  and  that  as  sucu 
trustee,  he  had  duties  still  to  perform  towards  James  ^' 
Staats,  or  his  assigns,  to  whom  as  cestui  que  trusty  the  '^^^^' 
due  of  said  moneys,  not  expended  for  the  widow,  was   ^^ 
aft^r  her  decease.     The  right  of  James  B.  Staats  passed 
assignment,  first  to  Abraham  I.  Staats,  in  trust  for  Al^ 
Ann  Staats,  and  then  directly  to  said  Aletta  Ann  St^**^* 
herself.      The  duties  of  Mr.  Bergen,  as  trustee,  wero    ^ 
thereby  in  any  wise  altered  or  aflfected,  except  as  ta 
person  towards  whom  they  were  to  be  performed. 

I  do  not  understand  Mr.  Bergen  as  claiming  that  anytb^ 
is  to  be  deducted  from  the  principal  sum  secured  by  tl^ 
mortgage,  on  account  of  any  money  paid  for  the  iuppoT^ 
the  widow,  or  for  her  funeral  expenses.     He  says,  in  bis 
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timony,  that  he  spent  about  $200  '*  at  the  time  of  the 
funeral,  and  it  has  been  paid  in  suoh  a  way,  that  no  part  of  it 
is  chargeable  to  the  claim  of  the  complainant."  He  claims, 
however,  that  the  mortgaged  premises  did  not  sell  for 
enough  to  pay  that  mortgage,  after  satisfying  prior  encum- 
brances, and  that  no  part  of  the  moneys  secured  by  it,  came 
to  or  remained  in  his  hands  after  the  widow's  death,  and  that 
he  is,  therefore,  not  responsible  for  the  said  moneys,  or  any 
part  thereof. 

When  the  mortgaged  premises  were  sold  by  the  sheriflF,  on 
the  twenty-seventh  of  May,   1861,  Mr.   Bergen   was  still 
trrfstee  as  aforesaid,  under  the  second  declaration  of  trust, 
and    as  such,  held  the  said  mortgage  to  secure  the  said 
$333.33,  trust  moneys.    He  wa«,  as  the  holder  of  that  mort- 
gage, one  of  the  defendants  in  that  suit,  and  the  sale  was  to 
raise  money  to  pay  that  mortgage,  as  well  as  other  encum- 
Krances.     He  bid  for  the  larm  at  that  sale,  and  became  the 
purchaser,  and  now  claims  to  be  entitled  to  hold  it  as  his 
:>wn.     Is  he  entitled  to  do  so  ? 

The  farm  did  not  sell  for  enough  to  satisfy  the  first  two 
mortgages.     Mr.  Bergen  says,  in  his  testimony,  that  the 
residue  of  the  sum  which  he  bid  for  the  property,  remaining 
after  satisfying  Cook's  mortgage,  which  was  the  first  encum- 
fcrance,  was  $294,  or  $*297 ;  and  that  he  paid  it  over  to  Quick, 
^hose  mortgage  he  believed  to  be  the  second  lien.     The  evi- 
dence shows  that  Mr.  Bergen  was  mistaken  in  this.     The 
mortgage  held  by  Mr.  Bergen,  as  trustee,  was  the  second 
lien.     It  is  so  stated  in  the  decree  and  execution  under  which 
the  sale  took  place,  and  Mr.  Bergen,  as  before  stated,  was  a 
party  to  that  suit,  as  well  as  purchaser  at  the  sale.     The 
i-esidue  should  have  been  applied  to  that  mortgage  lield  by 
him,  and  not  to  Quick's  mortgage.     But  if  so  applied,  it 
vould  not  have  satisfied  it,  and  the  mortgages  held  by  Quick 
and  Mann,  both  of  which  were  given  to  secure  moneys  held 
W  them  in   trust  for  Mrs.  Bbiats,  would  have  remained 
wbollj  unpaid.    So  that,  in  either  case,  whether  that  residue 

2  c* 
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were  applied  to  the  mortgage  held  by  Mr.  Bergen,  or  to  that 
held  by  Quick,  Mrs.  Staats  would  be  a  loser  to  a  large 
amount. 

The  complainants  insist,  that  at  the  time  of  the  sheriff's 
sale  to  Mr.  Bergen,  the  farm  was  worth  $4000  and  upwards, 
and  would  have  brought  that  sum  at  a  fair  and  open  sale, 
and  that  persons  who  might  otherwise  have  bid,  may  reason- 
ably be  supposed  to  have  been  prevented  from  doing  soby  seeiag 
that  Mr.  Bergen  was  bidding,  whom  they  knew  to  be  trustee, 
and  might  suppose  to  be  acting  for  the  benefit  of  his  cetit^'^ 
que  tTust     This  is  denied  by  the  defendant,  who  says  that 
the  farm  was  not  worth  more  than  $100  to  $160 above  What 
he  bid  for  it,  and  that  the  sale  was  a  fair  and  open  one. 

I  do  not  think  it  necessary  to  examine  and  weigh  the  evi- 
dence in  regard  to  the  value  of  the  farm.  The  case  must,  I 
think,  be  decided  on  other  grounds.  The  doctrines  and  pri  n- 
ciples  which  apply  to,  and  regulate  the  respective  rights  and 
duties  of  trustee  and  cestui  que  trust,  must,  in  my  opinion, 
govern  this  case. 

The  farm  which  Mr.  Bergen  bought  at  the  sheriff's  sale, 
was  property  upon  which  he,  at  the  time,  held  a  mortgage* 
which  he  had  taken  as  security  for  moneys  held  as  trust^^- 

The  sale  was  by  virtue  of  a  decree  and  execution  in  a  fore- 
closure suit,  brought  by  the  holder  of  another  mortgage   on 
the  same  farm,  in  which  suit  Mr.  Bergen  was  a  defendADt, 
and  the  sale  was  to  raise  and  pay  the  moneys  due  on    ^"*^ 
mortgages  upon  the  property,  one  of  which  was  the    ^^^ 
mortgage  held  by  Mr.  Bergen,  as  trustee. 

In  4  Kent's  Com.,  {3d  ed.)  438,  it  is  said,  that  "  it  is  a  g^^^' 
ral  rule,  applicable  to  sales,  that  when  a  trustee,  or  any  pd"^^ 
acting  as  agent  for  others,  sells  a  trust  estate,  and  beco'^  ' 
himself  interested,  either  directly  or  indirectly,  in  the  f^^. 
chase,  the  cestui  que  trust  is  entitled,  as  of  course,  ia         ' 
election,  to  acquiesce  in  the  sale,  or  to  have  the  property 
exposed  to  sale,  under  the  direction  of  the  court,  and  tX> 
put  up  at  the  price  bid  by  the  trustee;  and  it  makes  no  ^^ 
ference,  in  the  application  of  the  rule,  that  the  sale  wa^ 
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.action,  bona  fide,  or  for  a  fair  price.    The  rale  is 

on  the  danger  of  imposition,  and  the  presumption  of 

tence  of  fraud,  inaccessible  to  the  eye  of  the  court. 

cv  is  to  shut  the  door  against  temptation,  and  which, 

ases  in  which  such  relationship  exists,  is  deemed  to 

elf  sufficient  to  create  the  disqualification." 

ame  doctrine  is  laid  down  in  3  Sug.  on  Ven.  Sf  Pur. 

Story* s  Eq,  Jur.,  §  322;  Michoud  v.  Girod,  4  How- 

7.  a.  603;  DavQue  v.  Fanning y  2  Johns.  Ch.  R.  252 ; 

1  last  case.  Chancellor  Kent  reviews,  at  length,  the 

decisions,  and  approves  and  sustains  them. 

the  rule,  as  there  recognized  by  Kent,  has  been 

in  its  broadest  extent  in  this  state,  in  Scott  v.  Gamble, 

.  218,  237.    The  rule  is  also  held  to  be  applicable, 

•  the  sale  was  made  by  a  trustee,  of  her  own  authority, 

ra  judicial  order  or  decree.     See  above  cases,  and 

%way  et  al.  v.  Greens  admr,  1  Harris  if  Johns,  151. 

t  may  be  said  that  where  a  sale  (as  in  the  present 

as  not  made  by  the  trustee  himself,  but  by  a  sheriff, 

er,  or  other  officer,  under  a  judgment,  decree,  or  exe- 

the  rule  docs  not  apply,  and  that  the  trustee  may,  in 

se,  purchase  and  hold  the  property  for  his  own  bene- 

.t  it  is  h(;ld  that  the  rule  applies  to  such  sales,  as 

to  those  made  by  the  trustee  himself,  as  will  be  seen 

allowing  cases.    Tlie  York  Building  Oo,  v.  Mackenzie, 

I  Davo^ie  v.  Fanning,  2  Johns.  Ch.  H.  262;  Bell 

i  Mong,  2  GiU  163.;   Callis  v.  Ridout,  7  GiU  (^ 

I;  Spindler  v.  Atkinson,  3  Maryland  R.  409;  Bar- 

w  V.  Leech,  7  Watts  472;  Conger  v.  Ring,  11  Barb. 

».  jB.  356. 

itrary  doctrine  was  held  in  the  case  of  Fisk  v.  Sar- 
Vatts  4*  Serg.  18,  by  a  majority  of  the  court,  but  Jus- 
jers  dissented  from  the  decision,  and  in  his  opinion, 
5  marked  by  much  learning  and  force  of  reasoning, 
he  shows  that  the  true  rule  is  as  laid  down  in  the 
i8t  cited. 
y  be  further  urged  that  the  legal  estate  in  the  farm 


308  CASES  IN  CHANCERY. 


Staats  V.  Bergen. 


sold,  was  not  in  Mr.  Bergen,  and  that,  therefore,  his  situa- 
tion in  regard  to  the  property,  was  not  such  as  to  prevent 
liis  becoming  a  purchaser.     But  the  c-ases  last  cited  show 
that  the  rule  is  applicable,  in  all  its  force  and  strictness,  in 
such  cases  also.     And  the  reiison  and  policy  of  the  rule,  as 
above  stated,  upon  the  authority  of  the  cases  cited,  sho^ 
that  it  ought  so  to  apply. 

It  was  for  the  interest  of  the  cestui  que  trust  that  tU^ 
farm  should,  if  possible,  sell  for  as  much  as  would,  after  pay- 
ing prior  liens,  satisfy,  not  only  the  mortgage  held  by  l£r- 
Bcrgen  as  trustee,  but  also  the  mortgages  held  by  Qunckand 
Mann,  which  were  given  to  secure  moneys  held  in  trust  for 
her.     But  if  Mr.  Bergen  could  come  forward  as  a  bidder  At 
the  sale,  and  buy  the  farm  for  himself,  it  would  be  for  his  in- 
terest that  it  should  sell  for  as  low  a  price  as  possible.    Aad 
so  his  interest  as  an  individual  would  come  in  conflict  witb 
the  interest  of  his  cestui  que  trust.     It  is  not  necessary  tX) 
show  that  he  acted  unfairly  in  the  purchase,  or  that  tl>^ 
farm  did  not  bring  its  full  value ;  it  is  enough,  according  '^^ 
the  foregoing  authorities,  that  he  was  in  a  position  which  e  re- 
posed him  to  temptation,  and  which  might  induce  him    ^^ 
act  for  his  own  benefit,  and  against  the  interests  of  t'L^*^ 
cestui  que  trust. 

In  the  case  of  Van  JSppfi  v.  Van  Epps,  9  Paiges  R.  25-  • 
the  defendant  held  a  second  mortgage  upon  ceruin  laiJd,  ^ 
trust  for  the  complainant.  The  holder  of  the  first  moi 
gage  foreclosed,  and  at  the  sheriff's  sale  the  defendant  boug 
the  land  and  claimed  to  hold  it  for  his  own  benefit.  But  (. 
court  decided  that  he  could  not  do  so,  and  that  he  could  on 
hold  it  as  trustee  for  the  benefit  of  the  cestui  que  trust. 

Chancellor  Walworth,  in  his  opinion  in  that  case,  say 
"The  rule  of  equity  which  prohibits  purchjises  by  parti- 
placed  in  a  situation  of  trustor  confidence,  with  reference 
the  subject  of  purchase,  is  not,  as  the  defendant  suppos€^^ 
confined  to  trustees  or  others  who  hold  the  legal  title  to  tl 
property  to  be  sold;  nor  is  it  confined  to  a  particular 
of  persons^  such  as  guardians,  trustees;  or  aolioitors.    But 
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18  a  rule  which  applies  universally  to  aU  who  come  within 
its  principle,  which  principle  is,  that  no  party  can  be  per* 
mitted  to  purchase  an  interest  in  property,  and  hold  it  for  his 
own  benefit,  whore  he  has  a  duty  to  perform  in  relation  to 
such  property,  which  is  inconsistent  with  the  character  of  a 
purchaser  on  his  own  account." 

That  case,  in  its  principal  features,  bears  a  strong  resem- 
blance to  the  present  one,  and  the  doctrines  there  laid  down, 
and  the  reasoning  on  which  they  are  founded,  are,  I  think, 
sound  and  just,  and  applicable  to  the  case  now  under  con- 
ttderation. 

I  im  of  opinion  that  Mrs.  Staats,  the  complainant,  is 
entitled  to  relief,  and  that  upon  her  paying  to  Zaccheus 
Bergen,  the  amount  he  gave  for  the  farm,  and  such  further 
sums  as  he  lias  expended  in  discharge  of  liens  upon  the  same, 
or  for  repairs,  or  proper  and  permanent  improvements,  the 
defendants  should  be  decreed  to  convey  the  farm  to  her,  and 
^t  there  should  be  a  reference  to  a  master  to  ascertain  the 
Miount  80  paid,  unless  the  parties  can  agree  upon  it  between 
themselves. 

I  respectfully  recommend  to  the  Chancellor  to  make  an 
order  and  decree  accordingly. 


William  Firmstone  vs,  Edward  De  Camp. 

1.  Equity  will  protect  a  party  against  a  plain  mistake  in  a  written 
Agreement. 

2.  An  injunction  will  not  be  dissolved  as  of  course,  even  thongh  the 
^Qity  of  the  bill  is  denied  by  the  answer.  The  court  may,  in  its  discre- 
tion, retain  the  in/unction  until  the  bearing,  if  the  circumstances  of  the 
ca«e,  and  jostice  between  the  parties,  require  it. 


This  cause  was  argued  before  J.  Wilson,  esq.,  one  of  the 
masters  of  the  court,  upon  a  motion  to  dissolve  the  injunc- 
tion, which  issued  pursuant  to  the  prayer  of  the  bill. 
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Mr.  Vaaatta,  far  defendant,  in   support  of  the  motion, 
c'lUtd  1  Bouviers  Die. ''  Accident ; "  1  Story's  Eq.  Jur.,  §  149, 
152;  Ibid.,  §  78,  93,  99  6,  101,  105,  109;  Farsons  wHe^- 
toil  J  3  Stockt.   155;  McKdtcm/  v.  Cook,  3  Greats  Ch.  B- 
102;  l)eare  v.  Carr,  2  Greens  Ch.  R.  513;  Head's  admrv. 
Cramer,  1  Greens  Ch.  R.  277. 

Mr.  Dalrymple,  for  complainant,  contra,  cited  1  Story  ^ 
Eq.  Jar.,  §  152,  155;  Green  v.  Moi-ris  6f  Essex  R.  E.  Oo-t 
1  Jkas.  165 ;  S.  C,  on  appeal,  2  McCartcr  469;  StoteshuTy  v. 
Vail,  2  Reas.  390,  394. 

t 

The  Master.  Upon  the  filing  of  the  complainant's  bill* 
and  tlie  affidavits  annexed  thereto,  an  injunction  w^s 
granted  according  to  the  prayer  of  the  bill.  The  defend- 
ant, having  filed  his  answer,  now  moves  to  dissolve  the  in' 
junction,  upon  two  grounds.  1.  That  no  suflBcient  grouO^' 
lor  injunction  is  made  by  the  bill.  2.  That  the  equity  ^^ 
the  bill,  if  any,  is  met  and  denied  by  the  answer. 

Let  us  examine  the  first  ground.     The  bill  states,  that  cy'^ 
or  about  the  twenty-seventh  of  November,  1863,  the  co 
plainant  made  an  agreement  with  the  defendant,  to  sell 
deliver  to  him  twentv-five   hundred  tons  of  iron  ore,  at 
mine,  then  and  still  owned  by  the  complainant,  situate  upcr:^ 
a  certain  lot  in  the  township  of  Sparta,  in  the  county     '^ 
Sussex,  in  this  state,  containing  thirty- two  acres  or  ther'  ' 
abouts.     That  immediately  after  the  terms  of  sale  had  be^ 
agreed  upon  betwen  the  parties,  the  complainant  wrote 
memorandum  of  the  same,  and  read  it  to  the  defendant,  wb:^ 
ass<.'nted  and  agreed  thereto,  but  that  this  memorandum  w^ 
not  signed  by  either  of  the  parties,  it  being  supposed  by  tl 
complainant  that  the  agreement  was  to  be  a  verbal  one,  ar^ 
the  memorandum  being  made  by  him,  po  that  there  mig 
not,  thereafter,  be  any  dispute  about  the  terms  of  the  agre 
ment.     That  a  few  days  thereafter,  the  complainant,  wt^ 
resided  at  Easton,  Pennsylvania,  received,  by  mail,  from  ti 
defendant,  w*ho  resides  in  Morris  county,  in  this  state^  t 
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copies  of  a  written  agreement,  under  seal,  and  executed  by 
the  defendant,  purporting  to  contain  the  said  agreement  for 
the  sale  and  delivery  of  the  ore.  That  the  complainant,  con- 
ceiving that  the  said  agreement  was  not  truly  set  forth  in 
!^id  written  articles,  declined  to  execute  them,  and  returned 
them  to  the  defendant.  That  the  complainant  then  drew 
out,  at  length,  two  copies  of  the  agreement,  ixa  he  understood 
it  to  have  been  made,  and  having  signed  one  of  them,  for- 
warded them  to  George  Richards,  with  directions  to  procure 
tiie  signature  of  the  defendant  to  the  other,  and  then  deliver 
to  him  the  copy  which  the  complainant  had  signed.  That 
Richards  did  so,  and  returned  to  the  complainant  the  copy  so 
executed  by  the  defendant. 

The  agreement,  as  so  executed,  is  set  forth  in  the  bill,  and 
the  complainant  thereby  agrees  to  sell  to  the  defendant,  "at 
the  Ogden  mine,  Sussex  county,  New  Jersey,  twenty-five 
hundred  tons  of  good,  merchantable  iron  ore,  at  the  rate  of 
one  hundred  tons  per  week,  commencing  first  December, 
1863."  And  the  defendant  agreed  to  pay  for  the  same,  two 
dollars  and  fifty  cents  per  ton  at  the  mine,  and  to  take  away 
^hfe  same  at  the  rate  of.  one  hundred  tons  per  week,  and  to 
P^y  for  the  same  weekly,  at  the  mine. 

The  bill  further  states^  that  the  complainant  meant  and 

^^tended  by  "the  Ogden  mine,"  in  the  agreement  mentioned, 

^6  mine  on  the  said  thirty-two  acre  lot,  and  no  other,  and 

that  it  was  expressly  agreed  upon  and  understood,  prior  to 

^"^  uiakiug  of  said  memorandum,  and  prior  to  drawing  and 

executing  the  written  agreement,  set  forth  in  the  bill,  that 

the  twenty-five  hundred  tons  of  ore  were  to  be  mined  and 

^ken  from  the  mine  on  the  said  thirty-two  acre  lot,  and 

^^  other,  and  that   the  defendant  so  understood  the  con- 

^^act  and  agreement,  and  could  not  have  understood  other- 

^*^.   That  the  vein  of  ore  upon  which  said  mine  is  situated, 

^^tendg  jn  length,  at  least  one  and  a  quarter  miles,  and 

.  P^n  it  are  several  mines,  pits,  or  excavations,  from  which 

*^n  ore  had  been  taken  at  the  date  of  said  agreement, 

^though  the  only  mine  ever  owned  by  the  complainant  in 
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Sussex  county,  is  that  upon  the  said  thirty-two  acre  lot 
That  there  is  a  mine  upon  the  same  vein,  upon  a  seventy- 
five  acre  lot,  which,  at  the  date  of  said  agreement,  belonged 
and  still  belongs^  to  Joseph  G.  Fell,  but  which,  for  about  ai: 
months,  then  last  past,  had  been,  as  a  matter  of  convenienc 
lo  said  Fell,  worked  in  the  name  of  complainant,  althougl 
he  had  no  interest  in  it.  That  said  seventy-five  acre  lot  ac 
joins  said  thirty- two  acre  lot,  and  was  formerly  owned  b 
defendant.  That  complainant  has  never  resided  in  Ne' 
Jersey,  and  at  the  date  of  said  agreement  was  not  acquainte 
with  the  particular  names  by  which  the  different  mines  i 
the  said  vein  of  ore  were  designated,  but  he  bad  alwaj 
called,  and  heard  called,  the  mine  on  said  thitty-two  aci 
lot,  "the  Ogden  mine,"  and  by  no  other  name,  and  hesuj 
]:>osed  that  the  use  of  that  name  in  the  agreement  woul 
refer  to  the  mine  on  said  thirty-two  a<^re  lot,  inasmuch  ask 
neither  owned,  nor  controlled,  any  other  mine  on  said  vein  * 
ore,  or  elsewhere  in  that  vicinity.  Tliat  before  and  at  tk 
time  of  making  said  agreement,  the  defendant  Wiis  well  a- 
quainted  with  all  the  different  mines  on  that  veinof  ore,  an 
with  their  condition,  value,  ownership,  and  particular  nam* 
and  designations.  That  the  defendant  knew  that  the  contra, 
between  them  referred  to  the  mine  on  the  thirty-two  acre  \c 
yet  he  did  not  intimate  or  suggest,  at  any  time  prior  to  the  ex- 
cution  of  the  said  written  agreement,  that  said  mine  was  n 
correctly  designated  as  "  the  Ogden  mine."  That  durii 
the  negotiations  which  led  to  the  making  of  said  contract, 
being  known  that  the  mine  on  said  thirty- two  acre  lot  w 
then  filled  with  water,  and  could  not  be  worked  immediatel 
and  the  defendant  desiring  to  have  ore  to  use  at  his  forge, 
was  further  agreed  between  them,  that  the  complaina 
would  make  an  arrangement  with  Mr.  Fell,  the  owner  of  tl 
mine  on  the  seventy-five  acre  lot,  by  means  of  which  the  d 
lendant  could  be  supplied  with  ore,  at  the  rate  of  one  hu. 
dred  tons  per  week,  until  the  complainant  could  put  tl 
mine  on  the  thirty-two  acre  lot  in  working  order,  and  I 
ready  to  deliver  the  ore  there,  after  which  the  oomplaina. 
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was  to  deliver  the  ore  at  the  mine  on  the  thirty-two  acre 
lok     That  the  complainant   did   make  such  arrangement 
with  Mr.  Fell,  and  by  means  thereof,  the  defendant  was  sup- 
plied with  ore  at  the  mine  on  the  seventy -five  acre  lot,  at 
tlie  rate  of  one  hundred  tons  per  week,  from  the  first  of  .De- 
cember, 1863,  until  about  the  twenty-third  day  of  January 
following,  when  the  complainant,  having  put  his  mine  on 
^id  thirty-two  acre  lot  in  order,  was  prepared  to  deliver, 
and  ofiered  to  the  defendant  to  deliver  to  him  there,  the 
residue  of  said  ore.     That  the  defendant,  after  his  workmen 
and  carters  had  taken  away  about  thirty-six  tons  from  the 
^itxe  on  the  thirty-two  acre  lot,  refused  to  take  any  more  at 
that  mine,  and  insisted  that  he  was  entitled  to  have  the  resi- 
^^^  of  said  twenty-five  hundred  tons  of  ore  delivered  to  him 
*^  t,he  mine  on  the  seventy-five  acre  lot,  alleging  that  the 
^gdenmine  is  the  one  on  the  seventy-five  acre  lot,  and  that 

^"^   mine  on  the  thirty-two  acre  lot  is  called  the  **  Sharp 
mine," 

■But  the  complainant  insists  to  the  contrary,  and  alleges 
*^*'^t  the  contract  made  between  them  was  for  the  delivery  of 

th 

^^  Ore  at  the  mine  on  the  thirty-two  acre  lot,  and  no  other, 
'iii  that  in  drawing  and  executing  the  written  agreement 
^  believed  that  the  name,  "Ogden  mine,"  designated  the 
^^^^  on  the  thirty-two  acre  lot,  and  that  if  that  name  does, 
J^  defendant  insists,  apply  only  to  the  mine  on  the  seventy- 
^^  acre  lot,  that  there  was  a  mistake  made  in  drawing  said 
^^tten  agreement,  and  that  the  mistake  ought  to  be  cor- 

^he  defendant  has  brought  an  action  at  law  upon  the 

^^tten  agreement  against  the  complainant,  for  non-delivery 

tihe  ore  at  the  mine  on  the  seventy-five  acre  lot,  and  in- 

■^^ds  to  insist  and  prove  that  "  the  Ogden  mine  "  is  on  this 

^^t  named  lot,  and  the  prayer  of  the  bill  is  that  the  agreement 

*^y  be  delivered  up  to  be  cancelled,  or  that  it  may  be  cor- 

^^ted,  by  striking  out  the  name  **  Ogden  mine,"  and  inserting 

^   lieu  thereof  "the  mine  of  said  Firmstone  in,"  or  words  to 

*^^t  effect,  and  that  in  the  meantime  the  defendant  may  be  en- 

ToL.  II.  2  D 
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joined  from  setting  up  or  attempting  to  prove,  in  said  salt 
at  law,  that  said  agreement  is,  or  ever  was,  an  agreement 
landing  tlie  complainant  to  deliver  said  ore  at  any  other  mine 
than  tliat  on  said  thirty-two  acre  lot. 

Annexed  to  the  bill  is  an  affidavit  of  said  George  Richard^* 
in  which,  among  other  things,  he  states  that  he  was  present 
at  the  making  of  the  agreement  between  the  parties,  and 
that  the  agreement  was  to  deliver  the  ore  at  the  mine  on  tb.^ 
thirty-two  acre  lot. 

Taking  the  facts  as  stated  by  the  bill,  it  is  a  case  of  ^ 
mistake,  made  in  reducing  to  writing  an  agreement  pre^i' 
ously  entered  into  by  the  parties,  so  that  in  consequence  o^ 
such  mistake,  the  complainant  on  the  face  of  the  writt^''^ 
articles  appears  to  be  bound  to  do,  what  in  truth  and  in  facr^ 
he  never  contracted  or  agreed  to  do.  And  the  defendant  i- 
seeking,  by  a  suit  at  law,  to  take  advantage  of  such  mistat^j 
and  to  recover  damages  against  the  complainant  for  not  peX*- 
torming  that  which  he  did  not  agree  to  perform. 

In  Smith  v.  Allen^  Saxton'a  R,  53,  in  which  it  was  alleg^^ 
in  the  complainant's  bill,  that  in  a  bond  on  which  a  suit  h^^ 
been  brought  at  law,  there  was  a  mistake,  which  was  an  o 
staclo  to  recovery  by  the  plaintiff,  and  therefore  praying 
have  it  corrected,  to  enable  him  to  recover  in  that  suit,  t 
Chancellor  said :  '*  That  a  defendant  may  set  up  and  avail  hi 
self  of  a  plain  mistake  in  a  written  agreement,  and  there 
relieve  himj^elf  from  the  operation  of  the  agreement,  is 
principle  too  well  settled  in  courts  of  equity  to  be  shak 
at  this  day.  It  would  be  a  waste  of  time  to  enumerate  t 
authorities."  The  Chancellor  then  proceeds  to  show  th 
not  only  is  the  defendant  entitled  to  this  relief  in  equity,  b 
that  the  plaintiff  is  entitled  to  the  same  assistance,  to  enal. 
him  to  recover,  when  he  is  prevented  by  reason  of  a  mis 
in  a  written  agreement. 

So  in  Henkle  v.  Royal  Exchange  Assurance  Co,,  1  Vesey, 
317,  where  the  bill  was  filed  to  have  a  policy  of  insuran 
rectified,  which  by  mistake  had  been  so  drawn  that  the  w 
ranty  was  from  London,  whereas,  as  it  was  insisted,  it  shoiM  ' 
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'e  been  from  Oatend,  the  court  said:  ''No  doubt,  but  this 

irt  has  jurisdiction  to  relieve  in  respect  of  a  plain  mistake 

contracts  in  writing,  as  well  as  against/rai^  in  contracts, 

that  if  reduced  into  writing,  contrary  to  the  intent  of  the 

LriieSf  on  proper  proof  that  would  be  rectified."     The  same 

xjtrine  is  laid  down  in  the  following  cases.     Skillman  v. 

'^eepUy  Saxtons  R,  232 ;  Hendrickson  v.  Ivins,  Ibid.  562 ; 

(rillespie  v.  Moon,  2  Johns.  Ch.  H.  585 ;  Lyman  v.  United 

Ins.  0).,  17  Johns.  R.  377 ;  1  Story's  Eq.,  §  115. 

The  case,  therefore,  as  stated  by  the  complainant  in  his 
bill,  is  one  which  entitles  him  to  relief  in  this  court,  and  the 
injunction  was  rightly  issued  to  restrain  the  defendant  until 
the  matter  could  be  fully  heard  and  investigated. 

But  the  defendant  insists  further,  that  even  if  the  case 
made  by  the  bill  shows  suflBcient  grounds  for  an  injunction, 
yet  that  the  equity  of  the  bill  is  fully  met  and  denied  by  the 
answer,  and  that  therefore  the  injunction  should  be  now  dis- 
solved. 

The  answer  states  fully  and  distinctly  that  the  agreement 
was  Dot  for  ore  from  the  mine  on  the  thirty-two  acre  lot,  but 
tliat  it  was  for  ore  from  the  mine  on  the  seventy-five  acre 
lot,  and  no  other,  and  that  the  mine  on  the  seventy-five  acre 
lot  is  the  "  Ogden  mine,"  and  that  the  mine  on  the  thirty- 
two  acre  lot  is  called  the  "Sharp  mine."  And  it  denies  that 
there  was  any  mistake  made  in  reducing  the  agreement  to 
^*ting.  It  also  states  that  the  taking  of  a  portion  of  the 
®^  from  the  mine  on  the  thirty-two  acre  lot  by  the  carters 
^^  Workmen  of  the  defendant  was  without  his  knowledge, 
*°d  that  as  soon  as  he  knew  of  it,  he  forbid  it,  and  insisted 
^t  he  was  entitled  to  have  all  the  ore  from  the  mine  on 
^®  ^venty-five  acre  lot,  which  is  richer  and  more  valuable 
^^^  that  from  the  other  mine.  A  considerable  portion  of 
^^  answer  contains  matter  not  responsive  to  the  bill,  and 
^«ich  cannot,  therefore,  be  considered  on  the  present  motion. 

That  part  of  the  bill  which  states  that  the  agreement  was 
**  ote  at  the  mine  on  the  thirty- two  acre  lot,  and  no  other, 
^'^  that  there  was  a  mistake  made  in  reducing  the  agreement 
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to  writing,  is  met  and  fully  denied  by  the  answer.     It  is  a  ma- 
terial part  of  the  bill,  and  without  which,  an  injunction  could 
not  have  been  granted.     Yet  it  miist  be  observed  that  the 
aflBdavit  of  George  Richards,  annexed  to  the  bill,  states  that 
ho  was  present  when  the  agreement  was  made  between  the 
parties  in  regard  to  the  ore,  and  that  it  was  for  ore  froin 
the  mine  on  the  thirty-two  acre  lot,  and  not  from  the  min^ 
on  the  seventy-five  acre  lot.     This  testimony  and  the  cofl^- 
plainant's  statements  in  the  bill  agree  on  this  important 
point,  and  there  is  nothing  to  weigh  against  them,  but  tb^ 
answer  of  the  defendant,  which  is  not  supported  by  any  tes- 
timony, nor  does  the  answer  state  that  there  were  no  otht?^^ 
persons  but  the  complainant,  and  Richards,  and  the  defend- 
ant, present  at  the   making  of  the  agreement,  or  that    i^ 
present,  the  defendant  could  not  procure  their  affidavits 
to  what  really  took  place  at  that  time. 

But  granting  that  on  this  part  of  the  case  the  equity 
the  bill  is  met  and  denied  by  the  answer,  it  does  not  folio 
that  this  court  will,  of  course,  dissolve  the  injunction.    Tl 
court  may,  in  its  discretion,  retain  the  injunction  until  t 
hearing,  if  the  circumstances  of  the  case,  and  justice 
tween  the  parties,  require  it.      Menvin  v.  Smithy  1  Green^ 
Ch.  R,  182 ;   Cheiwood  v.  Brittany  Ibid.  438 ;  Fleischm 
V.  Young,  1  Stockt  620;  Stotesburyw,  Vail,  2  Beas,  390. 

If  the  injunction  should  be  now  dissolved,  and  De  Ca 
should  proceed  in  his  suit  at  law,  and  recover  damages  again 
the  complainant,  and  it  should  in  the  end  appear  that  then:^ 
was  a  mistake  in  reducing  the  agreement  to  writing,  ^^ 
alleged  by  the  complainant,  and  that  the  complainant  ougb:^ 
to  be  repaid  the  damages  so  recovered  of  him,  no  goo^ 
would  arise  to  either  party,  and  the  trouble  and  expense 
of  the  litigation  at  law  would  have  been  worse  than  uaeles^- 
If  the  injunction,  on  the  other  hand,  is  retained  until  th^ 
hearing,  and  it  should  then  be  decided  that  there  was 
mistake,  and  that  the  complainant  is  not  entitled  to  relie 
he  would  remain  liable  upon  his  contract,  and  it  could  then 
enforced  against  him.     It  was  not  suggested  upon  the 
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gument,  nor  does  it  ia  any  way  appear,  that  if  the  injunc- 
tion be  continued,  the  rights  or  interests  of  De  Camp  would 
be  endangered  by  the  delay  necessary  for  the  investigation 
of  the  case  in  this  court,  nor  that  there  is  any  reason  to 
apprehend  that  Firmstone  is  insolvent,  or  irresponsible,  or 
likely  to  become  so.  He,  nevertheless,  by  his  counsel  in 
open  court,  upon  this  argument,  tendered  himself  ready  to 
give  security,  if  required,  for  such  damages  as  De  Camp 
may  eventually  recover  against  him  (if  any)  for  breach  of 
the  agreement,  and  for  all  loss  and  damage  which  De  Camp 
may  suffer  from  any  delay  arising  from  the  proceedings  in 
this  court. 

Upon  consideration  of  the  whole  case  as  it  is  now  pre- . 
Mnted  to  the  court,  I  am  of  opinion  that  the  present  motion 
should  be  denied,  and  the  injunction  retained  until  the  hear- 
ing, (the  costs  to  abide  the  event  of  the  suit,)  and  I  respect- 
fully advise  the  Chancellor  to  make  an  order  accordingly. 


William  Firmstone  vs.  Edward  De  Camp.* 

!•  Equity  will  correct  a  clear  miptake  in  a  written  agreement,  bo  as  to 
conform  to  the  understanding  of  the  parties  at  the  time  of  its  execution. 

^  'The  injunction  which  issued  upon  the  filing  of  the  hill,  so  far  modified 
**  ^  permit  the  defendant  to  proceed  with  his  suit  at  law,  but  restraining 
^^  from  setting  up  at  the  trial,  any  other  construction  of  the  contract  than 
"**i  «4opted  by  this  court. 


Tliia  cause  was  argued  on  final  hearing,  upon  the  pleadings 
proofs,  before  Beaaley,  Chief  Justice,  sitting  for  the 
^■tancellor. 


^This  opinion  was  delivered  at  May  Term,  1867.  Though  out  of  its  chio 
^^Iogi(»4^order,  it  has  been  thought  advisable  to  publish  it  immediately 
*^Uoving  the  opinion  upon  the  motion  to  dissolve. 

2d* 
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Mr.  Pitney^  for  complainant. 

Mr.  Vanatta,  for  defendant. 

Beasley,  C.  J.,  sitting  as  Master. 

This  bill  is  brought  to  reform  an  agreement,  on  the  grouO<^ 
of  mistake.    The  agreement  in  question  is  in  writing,  dat^^ 
the  27th  of  November,  1863,  and  signed  by  the  complainati*' 
and  defendant.     Its  substance  is  a  stipulation  on  the  part  O^ 
the  complainant  to  sell  to  the  defendant,  who  agrees  tobay 
twenty-five  hundred  tons  of  good  merchantable  iron  ore,  fo"^ 
a  certain  price,  "at  the  Ogden  mine,  Sussex  county,  Ne'^' 
Jersey."     The  alleged  mistake  consists  in  the  use  of  tt»-^ 
designation  '*  the  Ogden  mine." 

It  appears  from  the  pleadings  and  proofs  that,  at  the  tiir»-^ 
of  the  inception  of  the  agreement,  the  circumstances  wer*"^ 
these :  the  complainant  was  the  owner  of  a  mine  and  tra^=^ 
of  land  containing  thirty-two  acres,  this  mine  was  then  fiU^  * 
with  water,  not  having  been  worked  for  some  years.  It  wj 
in  strictness  known  as  "  the  Sharp  mine,"  though  it  appea 
the  complainant  had  never  known  it,  or  heard  it,  called 
that  name.  Within  about  one  hundred  and  fifty  yards 
this  mine  of  the  complainant,  was  another  mine  called  "tl 
Ogden  mine,"  on  a  lot  known  as  the  seventy-five  acre  trac 
which  Wiis  the  property  of  a  Mr.  Fell,  but  the  mining  opei 
tions  upon  which,  were  carried  on  in  the  name  of  the  coi 
j^lainant.  Both  these  mines  were  on  the  same  vein  of  oj 
and  there  was  some  evidence  to  show  that  each,  by  soi 
persons,  was  called  "  the  Ogden  mine." 

The  insistment  of  the  complainant  is,  that  in  the  contne===''^ 
in  question,  by  the  expression  "  at  the  Ogden  mine," 
meant  to  refer  to  his  own  mine  on  the  thirty-two  acre  tra< 
whereas,  the  defendant  contends,  that  the  designation  appli^^ 
and  was  so  understood  by  him,  to  the  '* Ogden  mine"  pro] 
on  the  seventy -five  acre  tract.  H 

A  careful  collation  of  the  evidence  has  led  me  to  the  bel- 
that  the  complainant  has  fully  established  his  case.    Thi 
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are  many  minute  facts  and  indications  in  the  evidence  upon 
which  I  shall  not  touch^as  it  would  be  tedious  and  unprofita- 
ble to  do  so,  but  which,  nevertheless,  have  conduced  to  the 
formation  of  my  opinion.  A  few  of  the  more  important 
^^•rticula^s,  which  have  had  great  weight  with  me,  are  these : 

1.  The  draft  of  the  agreement,  in  the  hand  writing  of  the 
defendant,  I  regard  as  entirely  inconsistent  with  his  present 
pretensions.  This  paper  bears  date  on  the  18th  of  November, 
1863,  and  a  few  days  after  that  date  it  was  presented,  by  the 
defendant,  to  the  complainant  for  his  approval.  This  draft, 
yke  the  agreement  which  was  afterwards  executed,  and  which 
IS  now  in  controversy,  calls  for  the  delivery  of  twenty-five 
hundred  tons  of  merchantable  ore  **at  the  Ogden  mine." 

Now  the  question  arises,  how  did  the  defendant  come  to 
'^raw  a  contract  with  that  provision  in  it?  for,  on  the  hypo- 
thesis which  the  defendant  has  endeavored  to  support  in  the 
F^^oofs,  I  confess  that  to  my  mind,  this  point  presents  an  in- 
f^'^u table  mystery.    The  incongruity  is  here.    The  defendant, 
^'*  His  deposition,  in  the  most  explicit  terms,  alleges  that  the 
^<itual  agreement  between  himself  and  the  complainant,  was 
^*ia.t  ho  should  have  the  ore  taken  from  the  mine  on  the 
^hix»ty-two  acre  tract,  or  from  that  on  the  seventy-five  acre 
^^^ot.    On  this  head  he  is  too  clear  to  be  mistaken.     Speak- 
^'^K  of  the  interview  between  himself  and  the  complainant, 
^^  Bays:  "I  insisted  upon  having  the  'Ogden  mine'  ore,  as 
^  part  of  the  consideration  of  the  seventy-five  acre  lot,  at  two 
5in<i  a  half  dollars  per  ton.     He  declined  for  a  considerable 
"^^rueto  do  so,  but  afterwards  stiUed  that  himself  and  Mr. 
*^  ^11  anticipated  uniting  the  two  lots  and  working  them  in 
ps^rtnership,  and  that,  when  they  should  do  so,  he  would 
^^present  to  Mr.  Fell  that  he  had  made  a  verbal  agreement 
'^ith  me,  to  the  effect  that  I  should  have  the  said  amount  of 
^re  from  any  part  of  tJie  two  lots  that  they  should  be  work- 
^^Rand  that  it  should  be  good  merchantable  ore."     This 
Propoftition,  he  goes  on  to  state,  Wiis  accepted  by  him,  and 
^8  arrangement,  accoi'ding  to  his  alleged  understanding. 
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was  in  no  respect  modified  up  to  the  moment  when  he  pre- 
sented himself  to  the  complainant  with  the  draft  of  the  agree- 
ment in  his  hand.     It  will  be  observed,  therefore,  that  the 
verbal  agreement,  as  stated  by  the  defendant  himself,  was 
that  the  ore  should  come  from  **any  part  of  the  two  lots" 
that  should  be  in  working,  while  the  draft  of  the  agreement, 
made  by  the  defendant,  confines  the  right  of  delivery  to  one 
of  the  two  lots.    It  is,  I  think,  therefore  demonstrably  clear, 
that  the  defendant  did  not  frame  his  draft  of  the  agreemen'^ 
upon  the  model  of  the  understanding  testified  to  in  his  de- 
position, and  which,  he  would  have  the  court  believe,  ha<i 
undergone  no  change.     This  paper,  therefore,  under  the  de- 
fendant's own  hand,  bears  strong  evidence  against  the  version 
which  he  now  seeks  to  put  upon  the  transaction. 


2.  But,  on  the  other  hand,  this  same  paper  strongly  co: 
roborates  the  case  made  by  the  bill,  and  by  the  testimoii 
taken  in  the  cause  on  the  part  of  the  complainant.     I  attri  " 
bute  this  effect  to  it,  for  the  reason  that,  if  we  give  to  tb*-^ 
expression  "at  the  Ogden  mine,"  the  meaning  for  which  tb^  ^ 
complainant  contends,  we  have  an  agreement  in  the  ham-  ^ 
writing  of  the  defendant,  which  is  agreeable  in  every  respei 
to  that  understanding  which  is  attested  to  by  the  complaii 
ant,  and  which  is  in  harmony  with  all  the  evidence,  with 
exception  of  the  deposition  of  the  defendant  himself. 

I  have  shown  that  the  paper  in  question  has  no  protot] 
in  the  arrangement  between  these  parties,  if  we  are  to  1( 
for  that  arrangement  in  the  testimony  of  the  defendau 
Let  us  see  how  it  stands  with  respect  to  the  opposite  theoi 

The  complainant,  in  his  deposition,  thus  expresses  tl 
substance  of  the  interviews  which  preceded  that  in  whi< 
the  drafted  agreement  was  brought  to  him.  His  words  ai 
"  He,  the  defendant,  wanted  five  hundred  tons  of  iron  or 
and  I  told  him  I  was  not  working  my  lot — I  could  not  h 
him  have  it.  That  I  could  not  start  the  lot  to  get  out  onl 
five  hundred  tons.  That,  if  he  would  take  twenty-five  bui 
dred  tons,  I  would  see  about  starting  it.     He  then  said 
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nsider  on  it,  and  let  me  know."  And  in  a  letter 
y  the  complainant  to  his  cigent,  Mr.  Richards,  and 

worthy  of  much  consideration,  as  it  shows  the 
ineous  views  of  the  writer,  he  states  the  agree- 
he  same  effect,  as  follows :  "  De  Camp  was  on  here 
lursday.     I  told  him  I  had  no  intention  to  start 

and  certainly  should  not,  to  get  out  only  500  tons, 
did  not  work  the  mine  for  five  years,  he  would  get 
t  all.  That  if  he  would  take  2500  tons  at  $2.50 
ould  start  the  mine,  and  take  it  out  at  the  rate  of 

per  week.  He  Siiid  he  would  let  me  know  in  a 
less."  In  addition  to  this  piece  of  evidence,  we 
he  case  a  letter  from  Mr.  Richards  to  the  complain- 
ming  him  that  he  had  seen  the  defendant,  who  said 
ncluded  to  accept  the  above  mentioned  offer.  Thos  3 
jre  not  objected  to  before  me  as  evidence,  but  were 
50th  parties  on  the  argument,  and  they  show  with 

what,  at  the  time  of  the  transaction,  was  the  im- 
>n  the  nfind  of  the  complainant,  according  to  this 

then,  was  a  distinct  offer  of  the  ore  to  be  taken 
complainant's  mine,  in  a  certain  time  and  in  a  given 
;  and  in  a  few  days  afterward,  the  defendant  i)re- 
.he  complainant  his  draft  of  the  agreement,  which 
y  embodies  and  harmonizes  with  such  offer,  if  we 
I  complainant's  views  touching  the  meaning  of  the 
Ltion,  "  Ogden  mine."    Giving  credence  to  the  testi- 

the  complainant,  and  taking  his  definition  of  the 
jcriptive  of  the  mine,  the  draft  of  the  defendant  is 
nscript  of  the  agreement  as  attested  on  the  side  of 
»lainant.  But  if  we  believe  the  defendant,  such 
tains  a  contract,  which  he,  himself,  does  not  pre- 

complainant  had  ever  assented  to,  at  the  time  he 
d  it  to  paper. 

apprehension,  this  evidence,  standing  alone,  would 
\  decisive.  No  explanation  has  been  offered  on  this 
?h6  defendant  says,  that  in  that  last  interview,  the 
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complainant  drew  oflF  the  terms  embodied  in  th 
ment,  but  he  appears  to  have  entirely  forgot 
himself,  had  previously  put  in  writing  his  own 
understanding.  What  the  complainant  really 
put  in  pencil,  on  the  back  of  the  draft  drawn  b 
ant,  the  form  of  the  contract,  which  was  a  m 
that  framed  by  the  defendant;  the  alteratioi 
principally  in  the  times  of  payment,  and  the  in 
a  clause  of  forfeiture. 

3.  The  testimony  of  Mr.  Richards,  with  rej 
took  place  in  his  presence  at  the  interview  b 
parties,  where  they  both  agree  the  final  arra 
made,  is  also  most  material.  If  that  evidence 
case  of  the  complainant  is  entirely  established, 
carefully  through  the  deposition  of  this  witnc 
found  nothing  which  tends,  in  any  respect,  to  si 
fidence  in  either  his  intelligence  or  veracity.  Hi 
in  many  important  respects,  are  confirmed  b 
which  are  exhibits  in  the  case. 

4.  I  also  consider  the  conduct  of  the  compL 
diately  following  the  execution  of  this  contract 
indicative  of  the  construction  he  put  on  the  ag 
is  clearly  shown  that  he  proceeded  at  once  to  di 
and  put  it  in  working  order.  He  gave  instru< 
superintendent,  to  let  the  defendant  have  ore  f 
enty-five  acre  tract  until  the  ore  could  be  ta 
mine  in  his  own  lot.  I  have  said  these  arrang 
made  and  instructions  given,  as  soon  as  the  con 
ecuted.  Why  was  this  course  taken  ?  Are 
that  upon  signing  this  agreement,  he  immediate 
to  take  steps  in  fraud  of  it?  It  afiirmatively 
the  complainant  was  under  no  legal  obligation  t 
the  agreement  in  question,  and  it  seems,  therefoi 
ous  to  attribute  to  him  a  design,  almost  cotempc 
the  execution  of  such  agreement,  to  lay  measui 
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it.     And  yet  to  sustain  the  defence,  we  must  believe  such  an 
aaomaly  existed. 

In  view  of  the  whole  of  the  evidence,  I  conclude  that  in 
the  agreement  or  controversy,  the  terms  "Ogdenmine"  were 
iatended  to  signify  the  mine  on  the  lot  of  the  complainant, 
and  that  they  were  understood  in  that  sense  by  both  the  con- 
tracting parties.     Nor  in  coming  to  this  result  have  I  over- 
looked the  well  settled  rule  of  this  court,  that  in  a  case  of 
^his  nature  the  proof  must  be  clear,  so  as  to  leave  the  mind 
tree  from  all  obscurity  or  doubt.     In  my  opinion,  the  testi- 
njony  before  me,  when  carefully  examined  and  weighed, 
leads  the  mind  to  this  point  and  demonstration.     Owing  to 
tho  Use  of  ambiguous  terms  of  description,  this  contract,  as 
It  now  stands,  contains  a  stipulatioti  which,  at  the  time  it 
Was  assented  to,  was  aside  from  the  intention  of  both  the 
Parties  to  it;  and  now,  contrary  to  the  justice  of  the  case, 
<^ne  of  such  parties  is  endeavoring  to  take  advantage  of  such 
herbal  obscurity.     It  is  obviously  within  the  ordinary  juris- 
diction of  this  court,  to  prevent  such  an  abuse.    The  contract 
should  be  rectified  so  as  to  import  that  the  ore,  forming  the 
^^oject  of  the  sale,  is  to  come  from  the  mine  upon  the  lot  of 
^he  complainant. 

Tte  injunction  should  be  modified,  so  as  to  permit  the  de- 
*ec^ciant  to  proceed  with  his  suit  at  law,  if  he  deems  such 
^Urse  advisable,  and  restraining  him  from  setting  up  at  the 
^^'i^l,  any  other  meaning  of  the  contract  than  the  one  above 
indicated. 

As  this  case  was  argued  on  final  hearing,  I  have  no 
^^thority  to  sign  a  decree,  but  I  hereby  respectfully  advise 
his  honor,  the  Chancellor,  to  make  a  decree  in  conformity 
^ith  the  above  views. 
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CATHARiiJE  V.  B.  Adams  vs.  Alonzo  W.  Adams. 

1.  Query.  Whctliei*  desertion  would  be  a  valid  plea  to  a  bill  for  dic^r** 
on  the  ground  of  adultery.  But,  admitting  that  it  would,  it  is  nece»**^J 
that  such  desertion  should  exist  for  the  uninterrupted  period  of  three  y«?^^' 

2.  Witnesses  of  questionable  character  are  io  be  relied  on,  in  any  j  ^  , 
cial  proceeding,  only  so  far  as  their  testimony  is  intrinsicAlly  probable,  *>'^ 
corroborated  by  circumstances. 

3.  Where,  upon  a  bill  for  divorce  on  the  ground  of  adultery,  the  J**^ 
evidence,  though  insufficient  of  itself  to  support  the  charge,  is  sostaind^    ^ 
the  proved  habits  and  character  of  the  accused,  as  well  as  the  strong   F^ 
bability  of  corroborative  facts,  the  complainant  is  entitled  to  a  decree. 


Mr.  Isaac  W.  Scudder  and  Mr,  Zabriskie,  for  petitio » ^^^' 
Mr,  C,  Parker  and  Mr,  Bradley ^  for  defendant. 

Beasley,  C.  J.,  sitting  as  Master. 

This  is  a  suit  brought  by  a  wife  against  her  husband   ^^ 
a  divorce,  on  the  ground  of  adultery.     The  facts  stated    ^^ 
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petition  are,  in  8ub«tance,  to  the  eflFect  following,  viz. 
t  the  parties  were  married  on  the  27th  of  May,  1854 ; 
t  they  resided  with  the  mother  of  the  wife,  in  Jersey  City, 
il  March,  1855,  when  they  removed  to  New  York,  and 
lained  there  until  Februaiy,  1861,  when,  it  is  alleged,  the 
band  failing  to  provide  a  sufficient  support  for  the  wife, 
was  compelled  to  leave  him  and  return  to  the  parental 
se,  where,  with  her  only  child,  she  has  been  supported 
|ier  mother  ever  since ;  that  the  defendant,  in  August, 
1,  joined  the  army  of  the  United  States,  and  went  to  the 
*  of  war,  and  was,  till  the  commencement  of  this  suit,  en- 
ed  in  active  service,  having  no  house,  home,  or  fixed 
ie  of  residence.   Then  follow  articles  of  crimination,  charg- 

that  the  defendant,  at  divers  times  in  the  months  of 
rch  and  April,  in  the  year  1864,  in  the  city  of  Albany, 
emitted  adultery,  in  the  language  of  the  pleading,  "  with 
2r8  persons,  whose  names  are  unknown  to  your  petitioner; 
i  alsO)  especially,  that  he  did,  on  the  twenty-second,  twenty- ' 
fd,  and  twenty -fifth  days  of  March  last  aforesaid,  commit 
Lltery  in  the  Delavan  House,  in  the  city  of  Albany,  in 
ni  numbered  150  in  said  hou3e>  with  a  woman  whoso 
•ae  is  unknown  to  your  petitioner."  There  is  also  a  further 
cification  of  other  criminal  acts,  which,  as  they  are  not 
-mpted  to  be  proved,  it  is  not  necessary  to  notice.  The 
ition  concludes  by  praying  for  a  dissolution  of  the  mar- 
5^,  and  for  the  custody  of  a  female  child,  born  of  this 
'riage,  who  is  in  the  eleventh  year  of  her  age.  The 
^er  denies  the  adultery,  and  also  the  fact  that  the  wife 
the  defendant  on  account  of  his  inability  or  neglect  to 
utain  her. 

he  evidence  which  has  been  taken  is  excessively  volurai* 
*•  A  considerable  portion  of  it,  however,  relates  to  a 
^ct  which  is  no  longer  in  controversy,  so  that  it  can  be 
aside  with  a  single  remark.  The  petitioner  endeavored 
bow  an  adulterous  act,  on  the  part  of  the  defendant,  in 
Btate  of  Maryland.  The  allegations  on  the  record,  taken 
'oL.  n.  2e 
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in  their  widest  scope,  did  not  embrace  this  transaction,  for      ■-••'^' 
tae  place  laid  was  the  city  of  Albany ;  nevertheless,  the 
effort  was  made  to  prove  the  defendant  s  guilt  at  this  distant 
theatre.     The  attempt  proved  abortive,  but  I  cannot  think 
that  the  significance  of  this  portion  of  the  case  altogether 
ceases  with  its  rejection  on  the  ground  of  its  falsity.    The 
narration  of  the  witness  on  this  part  of  the  case,  who  was  in- 
troduced in  behalf  of  the  petitioner,  was  clear,  circumstan- 
tial, and  complete;  if  her  testimony  could  not  have  \0^ 
overcome,  the  defendant  must  have  been  pronounced  guilty  • 
But  it  has  been  clearly  shown  that  the  character  of  tb^ 
witness  was  bad,  and  there  is  every  reason  to  believe  tba-^ 
many  of  the  most  important  circumstances  stated  by  her 
unreal.     I  think  that  the  refutation  of  her  story  should 
regarded  as  complete ;  and,  therefore,  with  this  convictioC^ 
I  passed  from  its  further  consideration  at  an  early  stage  ^ 
my  examination  of  the  proofs.     But  the  remark  which      ^ 
have  to  make  upon  this  subject  is,  that,  although  I  ea»i 
dismissed  this  evidence  as  unworthy  of  Credit,  a  certain  i: 
pression,  which  its  presence  in  the  cause  created,  remain^^ 
on  my  mind.     I  felt  this  witness  had  deceived  the  petitiorm*^  * 
and  her  counsel,  and  it  was  impossible  to  avoid  the  unple^^" 
ant  suggestion   that  there  might  be  others,  in  a  case  li  1^  ^ 
this,  who  might  go  a  step  further  and  mislead  the  court, 
have  not  been  inattentive  to  the  admonition  of  this  circa  iT^'^' 
stance,  but  have  been  conscious  of  a  bias  against  the  oth*  ^^ 
parts  of  the  case  set  up  by  the  petitioner,  and  if  such  pa^^  '^^^ 
have  not  been  regarded  with  suspicion,  they  have,  at  lea-^^    ' 
been  subjected  to  the  severest  scrutiny. 

There  is  also  another  feature  in  the  mode  in  which  t^^^^ 


evidence  has  been  presented,  which  cannot  be  passed  wither  "*-* 
notice.     It  is  this.     Much  of  the  evidence  taken  on  behalE'    ^^ 


the  defendant,  has  been  introduced  without  any  regard 
the  rules  regulating  the  examination  of  witnesses.     Ass-        ^ 
matter  of  mere  form,  I  might,  inasmuch  ad  it  appears  tb^^'*' 
Uie  defendant,  for  the  greater •  part,  acted  for  himself  in  t>A^^ 
absence  of  his  counsel,  be  content  to  overlook,  in  silence,  t'*^  *•* 
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from  correct  practice.  But  the  error  so  often 
id  exhibits  itself  in  so  gross  a  form,  that  it  in  fact 
not  merely  to  the  non-observance  of  a  formula,  but 
us  impediment  to  a  just  estimation,  in  many  par- 
)f  the  value  of  the  testimony.  Numerous  instances 
1  observed,  in  which  questions  have  been  propounded 
ct  ^nd  suggestive  a  form  as  entirely  to  deprive  the 
with  regard  to  many  important  points,  of  all  reli- 
;t.  Ix).  some  cases,  I  have  even  doubted  whether 
)Ositioas  should  not  be  suppressed ;  and  although  I 
I  to  retail  them,  it  was  with  no  intention  of  relying 
as  independent  proof,  but  only  so  far  as  they  ap- 

be  sustained  by  other  testimony.  To  regard  them 
lis  point,  I  should  esteem  an  act  of  injustice  to  the 

• 

are  some  general  aspects  of  the  case  to  which  my 
has  been  directed,  which  it  is  proper  that  I  should 
f  before  proceeding  to  a  consideration  of  its  merits, 
rst  and  most  important  of  these  is  the  objection 
the  argument,  that  the  petitioner  is  not  entitled  on 
nt  occasion,  to  a  standing  in  this  court,  on  tlie  ground 
herself,  was,  at  the  time  she  commenced  this  suit, 
a  violation  of  the  matrimonial  contract,  by  her  de- 
F  her  husband.  It  was  insisted  that  the  husband 
p  this  dereliction  of  duty  by  way  of  recrimination, 
it  is  a  full  defence  to  the  present  action, 
w  upon  this  subject  is  perplexed.  There  can  be  no 
at  the  adultery  of  a  complainant  can  be  pleaded  as  a 
suit  for  a  divorce  grounded  on  the  same  offence, 
the  authorities,  English  and  Am'^rican,  are  agreed, 
rsity  begins  in  the  consideration  of  the  particular, 
the  proof  of  an  offence  of  a  lesser  moral  grade  will 
same  effect.  In  the  English  ecclesiiistical  courts, 
Q  modern  times,  it  appears  to  be  settled  that  cruelty 
5  pleaded  in^bar  to  a  charge  of  adultery.  Harris 
?,  2  Hagg,  Uccles,  R,  376 ;  Cocksedge  v.  Cochedge,  1 
1 90 ;  Chettle  v.  C kettle,  3  FhiU.  JEcdes.  jB.  607. 
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There  can  be  no  doubt,  that  desertion  would,  before  these 
courts,  be  put  upon  the  same  footing.  But  there  is  an  Americaa 
case  impeaching  this  doctrine,  and  Mr.  Bishop  appears  to 
consider  the  question  an  open  one  in  this  country,  on  the 
ground  that  there  existed,  at  the  time  of  the  Revolution,  no 
authority  ruling  the  point,  and  that  it  is  not  entirely  consist  — 
ent  with  analogous  principles  in  the  law.     Nagd  v.  Nagd^  1! 
Missouri  53;  BisJwp  on  M:  ff  Z).,  §  396,  403. 

It  certainly  seems  somewhat  unreasonable  to  discriminate 
between  offences  which  the   statute,  so  far  as  touches  thi 
rights  of  the  parties,  springing  out  of  the  matrimonial  con 
tract,  has  put  upon  the  same  level.     Adultery,  desertion,  am 
cruelty  have,  by  the  law  of  this  state,  the  same  consequenc 
attached  to  them  ;  that  is,  either  of  them  affords  a  cause  fo  ^ 
divorce,  and  why  the  one  should  not  be  sufficient  as  a  recrimi- 
natory j)lea  to  a  charge  of  either  of  the  others,  is  not  ver^-' 
readily  perceived.     But  it  is  not,  in  the  present  case,  at  a-1^ 
necessary  to  decide  this  question,  for  there  can  be  no  prt3- 
t^nce  that  the  statutory  offence  of  desertion  has  been  con^- 
mitted  in  the  present  instance.     For,  admitting  that  desertioJi 
is  a  good  plea  to  a  charge  of  adultery,  there  seems  to  be  ^^ 
ground  to  doubt  that  such  desertion  must  exist  for  the  statw 
tory  period  of  three  years  before  it  can  be  so  used.    TJo^^ 
this  occurs,  no  legal  offence  can  have  been  committed.       ^ 
would  hardly  be  pretended  that  the  wilful  desertion  b^  ^ 
husband,  for  a  week,  or  a  month,  would  enable  his  wif^    ^^ 
commit   adultery  with  impunity,  so  far  as  concerned      '^^ 
matrimonial  connection.     And  yet  this  is  the  principle  }x^0^^ 
which  this  defendant  must  stand,  if  his  recrimination  i^^ 
prevail,  for  the  separation  between  himself  and  his  wife  . 

not  continuously  endure  for  the  period  which  would  con^*^* 
tute  just  ground  for  a  divorce.  The  pleadings  admit  t::>^^ 
the  complainant  commenced  to  live  with  her  mother,  a^^^^^^^ 
from  her  husband,  in  the  month  of  February,  1861,  and  c:^^*^* 
in  the  following  winter  she  cohabited  with  him  for  a  slc^^ 
period  of  time,  in  the  city  of  Washington.  The  petition^-/  ^^ 
this  cause,  was  filed  on  the  6th  May,  1864.     If,  oonsequeim  Wf 
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3  separation  between  the  husband  and  wife,  in  this  ease, 
£  of  a  character  to  constitute  desertion  within  the  intent 
the  statute,  it  was  not  of  sufficient  continuance  to  form  a 
)and  of  divorce  on  the  application  of  the  husband,  and  for 
t  like  reason,  cannot  be  interposefl  as  an  adequate  answer, 
way  of  recrimination  to  this  proceeding.  But  in  point  of 
b,  1  have  not  perceived  any  evidence  before  me,  from  which 
inference  could,  with  any  degree  of  propriety,  be  drawn, 
•t  the  wife,  in  the  present  case,  when  she  last  parted  from 

•  husband,  left  him  against  his  consent.  The  petition 
tes  that  she  went  to  her  mother's,  because  the  defendant 
'  not  provide  for  her  a  sufficient  support.  The  answer 
ties  this  statement,  and  imputes  the  absence  of  the  wife 
^he  instigation  of  her  mother.  But  the  answer  does  not  sot 
Bach  absence  as  a  wilful  and  continued  desertion ;  it  has, 
ther  in  form,  nor  substance,  the  semblance  of  a  recrimi- 
^ory  plea.  But  even  if  it  presented  this  aspect,  it  would 
-  have  been  evidence  in  the  cause,  and  as  there  is  no  evi- 
nce which  elucidates  the  point,  there  is  no  warrant  to  con- 
""t  the  separation,  which,  it  is  admitted,  existed,  into  a 
iertion,  of  which  there  is  no  proof.  The  defendant,  him- 
f,  has  proved,  that  about  a  year  after  this  separation 
nmeoced,  his  wife  voluntarily  left  her  mother's  house,  and 
ne  to  him  in  Washington,  where  they  cohabited  for  several 
ra,  and  until  bis  military  duties  called  him  to  the  field, 
en  they  parted  with  regret.  It  is  clear  that,  when  they 
19  separated,  the  husband  knew  his  wife  would  return  to 

•  mother's,  and  yet  he  made  no  objection,  and  did  not 
iress  a  wish,  so  far  as  appeai^s  in  the  case,  that  she  should 
)  elsewhere.  From  that  time  to  the  filing  of  the  petition 
this  cause,  there  is  nothing  in  the  evidence  to  induce  a 
ief  that  the  defendant  ever,  on  any  occasion,  expressed 
*,  desire  that  his  wife  should  leave  a  home  to  which  she 
i  gone,  certainly  with  his  acquiescence,  if  not  consent.  It 
obvious  that  such  a  st^ite  of  circumstances  does  not  pre- 
it  any  of  the  legal  characteristics  of  a  desertion.  I  con- 
ode  that  there  is  nothing  in  this  point 

2e* 
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The  next  general  topic  alluded  to  by  counsel,  and  on  which 
much  stress  was  laid,  was  the  allegation  that  this  Riiit  had 
not  originated  with  the  petitioner,  but  had  been  promoted, 
against  her  wishes  and  conviction  of  right,  by  her  mother. 

But  the  case,  I  think,  is  destitute  of  all  evidence  to  sus- 
tain this  hypothesis.     It  does,  indeed,  appear  that  this  lady 
has  at  times  expressed  great  abhorrence  of  the  defendant, 
and  has  been  vehement  in  her  denunciations  of  his  condoct. 
But  in  judging  of  her,  in  this  respect,  her  position  relative 
to  him  must  be  taken  into  account.     In  the  year  1853,  the 
defendant  was  introduced  into  her  family.     She  had  then 
living  but  one  child,  the  petitioner,  who,  as  the  only  descend- 
ant of  a  wealthy  family,  had  large  expectations.    The  de- 
fendant, immediately  upon  his  introduction,  addressed  her. 
A  number  of  his  letters,  received  during  the  period  of  this 
courtship,  are  among  the  proofs.     They  are  addressed  to  the 
petitioner,  or  to  her  family,  and  they  purport  to  come  from 
diflferent  places  in  the  south.     They  describe  the  journeying? 
and  adventures  of  the  writer ;  he  is  at  one  time  exposed  to 
the  cholera;  a  traveling  companion  in  the  same  vessel  dies* 
and  is  hurriedly  buried  in  a  **  de-sert  place  "  on  the  shore  ^^ 
the  Mississippi ;  the  defendant  has  made  his  last  will,  leavi^^ 
his  entire  estate  to  the  petitioner,  "  excepting  only  ten  tU^^' 
sand  dollars,"  which  has  been  given  to  a  nephew  then     ^ 
college  in  Tennessee;  he  is  then   hurrying  away  to  i^^ 
Orleans  to  save  a  large  amount  of  gold  dust,  on  deposit  ^"^ 
banking-house,  which  he  has  been  credibly  informed  w< 
fail  within  a  few  weeks.     It  is  not  necessary  to  dwell  lent 
on  these  details.  He  is  married  to  the  petitioner.  They  refr= 
with  her  mother  nearly  a  year.     He  expresses  his  desire 
put  up  a  costly  dwelling-house  as  a  home  for  his  family,  = 
his  mother-in-law,  for  this  purpose,  conveys  to  him  a  t^ 
of  land ;  this  he  raises  money  upon  by  mortgage.     He  t 
with  his  wife  goes  to  boarding  in  New  York.     Some  t 
elapses,  and  then  comes  the  discovery ;  the  defendant 
not  a  man  of  property  ;  he  had  not  traveled,  as  he  preten* 
from  place  to  place  in  the  south;  he  was  a  mere  impo^^ 
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and  hid  letters  were,  from  first  to  last,  a  deception  and  false- 

liood.     But  this  was  not  all :  it  wi\s  further  ascertained  that 

at  the  time  he  had  engaged  himself  to  the  petitioner,  he  was 

the   husband  of  another,  and  that  there  was  every  reason  to 

Buppose  that  when   he  offered  himself  in  marriage  to  his 

present  wife,  he  was  on  his  bridal  tour  with  his  first.    He  was 

divorced  on  the  26th  of  April,  1854,  and  on  the  27th  day  of 

the  following  month,  was  married  to  the  petitioner.     It  was 

thus  that  this  defendant  stood  revealed  to  this  lady,  the 

mother  of  the  petitioner ;  she  could  not  do  otherwise  than 

regard  him  as  a  man  destitute  alike  of  honor  and  of  truth  • 

as  a  mere  adventurer,  who  had  entrapped  her  daughter  into 

the  degradation  of  marriage  with  himself  by  the  use  of  the 

lowest  arts. 

Under  these  circumstances,  she  appears  to  have  received 
information  that  induced  her  to  believe  that  the  defendant 
had  a  wife  living  in  California.     It  was  not  unnatural  that 
she  should  give  easy  credence  to  such  an  accusation,  and  ac- 
cordingly she  had  the  defendant  prosecuted  for  bigamy.     It 
is  at  this  point  she  is  assailed  by  the  evidence  in  this  case. 
The  charge  is,  that  she  endeavored  to  suborn  two  witnesses 
in  this  criminal  prosecution,  both  of  whom  have  been  ex- 
amined as  witnesses  in  the  present  suit.     It  is  obvious  that 
this  crimination  has  nothing  to  do  with  the  ctusc  now  before 
me,  and  the  whole  of  the  testimony  with  regard  to  it  should 
U  suppressed.     But  as  it  has  been  obtruded  among  the 
proofs,  I  will,  in  passing,  remark,  that  since  the  hearing  I 
have  read  it  carefully  through,  and  am  entirely  satisfied  that 
it  fciils  to  raise  even  the  slightest  suspicion  against  the  per- 
son it  attempts  to  inculpate,  for  the  evidence  adduced  in  its 
Support  is  the  kind  which,  of  all  others,  is  Icixst  likely  to  make 
any  impression  on  the  mind  of  a  pei'son  of  experience.     And 
looking  beyond  this   line  of  evidence,  there  is   absolutely 
tiothing  upon  which  to  rest  the  accusation  which  was  the 
J)nncipal  theme  of  declamation  on  the  argument,  that  the 
Tnother-in-laWy  and  not  the  petitioner,  is  the  real  actor  in 
tihia  case.     It  is  true  that  she  has  not  disguised  her  desire 
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to  see  her  daughter  divorced  from  the  defendaat;  but  this  is 
H  feeling  which,  in  view  of  the  preceding  narration,  can 
neither  elicit  suprise,  nor  provoke  censure.     Besides  this  ex- 
pression of  opinion,  ray  memory  does  not  recall  any  circam' 
stance  of  the  least  significance,  which  connects  this  lady 
with  the  present  suit.     There  is  no  evidence  to  justify  the: 
conclusion  that  this  suit  is  the  mere  creature  of  her  will 

Leaving  this  topic,  I  proceed  then  to  consider,  as  briefly 
as  possible,  the  merits  of  the  case. 

The  charge  which  is  relied  on,  and  which  it  is  insisted  ha 
been*  sustained  by  the  evidence,  is,  that  the  defendant,  o 
someday  in  the  month  of  March,  in  the  year  1864, had 
criminal  intercourse,  in  room  number  150,  in  the  Delavau 
House,  in  the  city  of  Albany,  with  a  woman  by  the  name  of 
Louisa  Butts.     In  proof  of  this  accusation,  this  woman,  tb*^ 
jMxrticeps  criminisy  was  examined,  and  her  statement,  in  it» 
substantial  parts,  was  given  in  the  words  following,  to  wi^? 
"I  first  met  him  (Col.  Adams)  in  Albany,  in  Eagle  street, 
between  Pine  street  and  Maiden  lane;  it  was  on  the  twenty- 
fifth  day  of  March  bist.     I  was  going  along  Eagle  street,  ^^ 
company  with  a  gentleman,  when  I  met  the  colonel,  and  ^^^ 
bowed  to  me.     I  looked  back,  and  he  waved  his  handk^^^' 
chief  at  me,  and  crossed  over  towards  me.     He  asked  xaO  ^ 
I  saw  company ;  I  told  him  I  did.     He  asked  me  if  he  co*^^^ 
see  me  ;  I  told  him  he  could.     He  wanted  to  know  whera  ^^ 
could  see  me;  he  wanted  to  know  where  I  was  living, and   * 
he  could  call  at  my  house  and  see  me.     I  told  him  I  did  i^^ 
receive  company  at  my  house;  that  I  was  living  with   tX>- 
father  and  mother.     He  wanted  to  know  if  I  would  m^^ 
him.  that  evening  ;  I  told  him  I  would.    I  met  him  that  nifc?^  ^' 
at  eight  o'clock,  at  the  corner  of  Eagle  and  State  strec^*^^^' 
He  asked  me  if  I  would  go  to  the  Dolavan  House,  and  go    ^^ 
the  private  entrance  and  inquire  for  Colonel  Adams  ;  th*^^ 
would  see  a  negro  there  who  would  show  me  his  room  ;  tb^^ 
he  had  fixed  it  all  right  with  him.     I  went  to  the  Delava*^ 
House,  and  saw   the  colored  man;  inquired   for  Colon^^ 
Adams;    he   took   me  to  Colonel  Adams*  room;   Coloa^V 
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ns  was  not  there  when  I  first  went  there.  I  turned 
,  and  went  down  stairs,  and  stood  talking  to  the  colored 
and  while  I  was  talking  to  the  colored  man,  the  colonel 
?  along,  and  asked  me  if  I  would  go  up  to  his  room  ;  I 
him  I  had  been  up,  that  the  room  was  locked ;  he  said 
18  all  right  now.  I  went  up  stairs  with  the  colored  man, 
showed  me  the  room  150.  I  was  in  the  room  a  few 
ites,  and  Colonel  Adams  came  in.  He  asked  me  to  un- 
\  and  go  to  bed,  which  I  did.  He  asked  me  if  I  was  all 
i;  I  told  him  I  was.  We  went  to  bed  together,  and  the 
lel  had  connection  with  me." 

confirmation  of  this  narrative,  the  colored  man  re- 
kI  to  by  this  witness,  and  who  it  is  alleged,  admitted 
into  the  Delavan  House,  was  produced.  His  name  is 
.  Johnson,  and  his  story  goes  to  the  effect  that  the  de- 
ant,  on  the  evening  in  question,  applied  to  him  to  pass 
woman  through  the  private  entrance  of  the  hotel,  of 
ih  he  was  in  charge ;  that  he  consented,  and  accordingly 
)cluced  her  in  the  manner,  and  at  the  time,  described  by 
in  her  evidence. 

bis  is  the  direct  and  principal  proof  in  the  case,  and  of 
se,  if  it  is  to  be  implicitly  relied  on,  the  guilt  of  the  de- 
ant  is  established.  But  that  such  is  not  the  quality  of 
svidence,  is  at  once  apparent.  No  one  can  doubt  for  a 
lent,  that  the  testimony  of  both  these  witnesses  must  be 
ived  with  distrust,  and  weighed  with  great  caution, 
female  belongs  to  the  lowest  grade  of  prostitutes.  Her 
ts  and  associations  have  been  for  years,  ofi'ensively  low 
profligate.  Her  character  for  truth  has  been  success- 
impeached.  Neither  does  the  reputation  of  the  male 
ess  entitle  him  to  the  unimpaired  confidence  of  the  court, 
fu  at  the  best,  his  character  is  such  as  to  awaken  suspi- 
Numerous  witnesses  have  deposed  that  they  would 
)elieve  him  on  oath ;  many  others  have  expressed  a  con- 
^  opinion.  The  truth,  I  suppose,  is,  that  he  has  no 
Jiahed  reputation  either  one  way  or  the  other,  and  that 
many  persons  in  his  condition  in  life,  he  is  addicted  to 
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the  minor  vices.  By  his  own  admission,  he  was  in  the  con- 
HUint  habit  of  pimping  for  whoever  made  application  to  bis 
profligacy.  Such  witnesses,  it  is  clear,  are  to  be  reliel 
on  in  any  judicial  proceeding,  only  so  far  as  their  testimony 
is  intrinsically  probable,  or  is  corroborated  by  circumstances, 
I  have  scrutinized,  therefore,  with  a  great  deal  of  Ciire,  the 
deposition  of  this  man,  Johnson.  I  have  read  and  re-read  ii 
since  the  argument,  and,  although  on  my  guard  againftt  it 
on  each  occasion  the  impression  has  become  strengthened 
that  it  bears  within  itself  many  strong  indications  of  truth 
If  untrue,  it  is  a  story  devised  and  narrated  with  Strang* 
skill.  Though  minute  in  its  details,  and  though  the  cross 
t  examination  was  most  elaborate  and  rigorous,  it  is  entirely 

^  consistent,  in  all  essential  particulars,  with  the  deposition  o 

the  woman,  Louisa  Butts.     It  is  to  be  noticed,  as  a  mattei 
5  of  considerable  significance,  that  this  witness,  Johnson,  va 

j)resent  during  the  examination  of  this  woman,  and  that 

instead  of  repeating  her  stiitements,  and  confining  hirasel 

3  closely  to  them,  which  is  usually  the  case  when  a  story  is  t 

be  told  in  concert,  he  enters  upon  a  narration,  which,  whil 
it  sustains  her  evidence  in  all  material  respects,  superadd 
many  particulars,  which,  when  examined,  appear  well  calcu 
I  lated  to  have  impressed  his  mind,  and  yet  which,  we  cai 

■t  readily  suppose,  did  not  arrest  her  attention,  or  which  migh 

naturally  have  escaped  her  memory. 

A  few  examples  will  serve  to  explain  this  observatioi 

Thus,  he  says,  when  Louisa  Butts  aime  to  the  private  e* 

trance,  he  iusked  her  if  she  knew  what  floor  she  had  to  gooi 

and  she  said,  no ;  that  he  told  her  they  had  to  piisa  the  hoa3< 

keeper's  room ;  that  he  instructed  her  to  wait  there  a  fe 

i  moments  while  he  went  tq  see  if  the  road  was  clear;  tli- 

^  he  went  up  the  back  way,  and  found  the  door  locked ;  tU- 

j  he  returned  and  told  her  there  was  a  great  risk  to  run,  tb- 

^  every  oqe  of  the  servants  knew  who  she  was,  and  if  he  w- 

caught  he  would  be  turned  away  ;  that  in  passiqg  the  bou* 
keeper's  room  she  came  out  ai)d  looked,  and  after  pointir 
out  to  his  companion  the  chamber  of  the  4dfeDdiint,  ac 
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ing  her  enter  it,  he  stole  down  another  way  to  avoid  being 
ationed ;  that  after  Louisa  Butts  came  down  they  had 
le  conversation,  which  he  narrates ;  that  she  went  away, 
I  in  a  short  time  returned,  stating  she  had  left  her  gloves 
lelendant's  room,  and  that  he,  the  witness,  at  her  request, 
at  for  thera  and  brought  them  to  her.  These  are  some  of 
details,  and  I  confess  it  seems  to  me  almost  incredible, 
t  this  ignorant  waiter-boy  should  have  had  the  marvel- 
9  boldness  and  cunning  to  annex  to  the  statements  of  the 
ale  witness  all  these  minut-e  particulars,  to  which  she  had 
le  n6  reference.  To  those  who  know,  from  experience 
reflection,  the  laws  which  regulate  the  human  memory, 
oes  not  seem  singular  that  several  persons,  in  speaking 
'  past  transaction,  do  not  each  re-produce  it,  in  descrip- 
»  with  the  same  fullness  of  detail ;  but  such  is  not  the 
Jar  notion.  Among  the  ignorant,  the  strongest  proof  of 
truth  of  testimonv  derived  from  several  witnesses,  is  the 
that  the  statements  of  each  is  nearly  identical  with  those 
ie  others.  Hence,  the  exact  similarity  which  we  so  often 
in  the  depositions  of  corrupt  witnesses,  whose  evidence 
been  pre-arranged.  But  in  the  testimony  of  these  two 
ons  now  before  me,  there  are  nofte  of  the  usual  marks  of 
ision.  No  two  narratives  concerning  the  same  transac- 
,  could  be  more  unlike.  It  certainly  has  every  appeai- 
!  of  being  descriptions  of  the  same  occurrence,  observed 
I  different  stand-points.  Thus,  the  woman  states  nothing, 
cely,  beyond  her  being  admitted  into  the  hotel,  and  going 
e  to  the  defendant's  room  ;  on  the  other  hand,  the  second 
ess  supplements  this  statement  with  a  full  recital  of  the 
J  and  diflBculties  which  beset  his  part  of  the  undertaking, 
the  means  used  bv  him  to  counteract  or  avoid  them.  In 
judgment,  nothing  could  be  more  natural  than  this  testi- 
y  ;  it  certainly  has  every  appearance  of  being  the  truth, 
ndered  in  all  its  aspects,  it  has  left  my  mind  impressed 
I  the  conviction  that  it  is  entitled  to  very  great  weight. 
I  should  not  feel  willing,  no  matter  how  great  the  plau- 
ity  of  this  testimony,  to  rest  a  judgment  upon  it,  unless 
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supported  by  other  witnesses.  The  next  step,  therefore,  will 
bo  to  ascertain  how  far,  if  to  any  extent,  this  direct  evidence 
htis  been  corroborated. 

The  first  circumstance  having  this  tendencyi  is  the  proof 
of  the  defendant's  manifest  disposition  and  constant  pro- 
clivity to  the  commission  of  the  oflFence  with  which  he  is 
charged.     It  hjis  been  clearly  proved  that  he  was  not  under 
any  moral  restraints  whatever  with  regard  to  this  part  of  hia 
conduct.     Several  witnesses  speak  to  the  point.    Thus,  Daniel 
Benjamin,  a  waiter  in  the  Delavan  House,  has  deposed  to  a 
conversation,  in  which  the  defendant  made  inquiries  about  a 
female  boarding  in  the  hotel,  and  told  the  witness  if  she  was 
of  a  loose  character,  to  induce  her  to  come  to  his  room.    He 
further  testifies,  that  at  another  time  the  defendant  sent  him 
to  procure  for  him  a  woman  of  vicious  habits,  and  bring  her 
to  his  chamber,  and, that  he  endeavored  to  do  so,  but  did  not 
succeed ;  and  that,  on  a  subsequent  occasion,  at  the  defend- 
ant's request,  he  took  him  to  an  house  of  ill-fame,  where  he 
left  him.    So,  Robert  Mclntyre,  another  witness,  mentions  a 
conversation  of  a  similar  strain,  which  he  held  with  defend- 
ant, and  so  well  does  his  character  in  this  respect  appear  to 
have  been  understood,  that  another  witness  tells  us,  that  he 
was  known  among  the  female  servants  of  the  house  by  the 
appellation  of  "  the  gay  colonel."     It  seems  to  me  that  it 
cannot  be  denied  that  this  proof  of  the  depraved  mind  and 
loose  habits  of  the  defendant  are  strong  supports  of  the 
direct  evidence,  for  it  certainly  becomes  nowise  incredible 
that  he  is  guilty  of  the  crime  which  it  plainly  appears  h^ 
sought  every  opportunity  to  (X)mmit. 

Next  in  order  in  the  train  of  corroborative  circumstances, 
may  be  properly  placed  the  facts  deposed  to  by  the  three 
witnesses,  Edward  Lee,  Daniel  A.  Hall,  and  Francis  Oat- 
field.  This  testimony  is  very  material,  for  it  goes  close  to 
the  point  of  the  controversy.  Edward  Lee  says,  he  ^'^ 
walking  with  Louisa  Butts  at  the  time  she  was  accosted  io 
the  street  by  the  defendant,  and  he  corroborates  her  state- 
ment touching  all  the  particulars  of  that  meeting.    Hall  and 
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.tfield  testify  to  the  fact  of  seeing  this  woman,  with  the 
tinivance  of  Levi  Johnson,  obtain  access  into  the  Delavan 
3U8e,  through  the  private  entrance,  about  the  time  referred 
by  her.  After  a  scrupulous  consideration  of  this  part  of 
e  evidence,  I  am  unable  to  perceive  any  proper  ground  on 
lich  it  can  be  rejected  as  unworthy  of  belief.  It  is  true 
at  neither  of  the  witnesses  belong  to  a  class  on  which  a 
urt  can  implicitly  depend.  Lee  appears  to  have  been  a 
an  of  alow  order  and  of  dissolute  habits,  and  in  some  irrel- 
'ant  points  his  evidence  has  been  contradicted.  The  other 
^0  witnesses  are  colored  men ;  the  one,  by  occupation  a 
aiter,  the  other  a  barber.  But  there  is  no  reason  to  sup- 
»e  dther  of  them  was  under  any  influence  which  would  in- 
ine  to  testify,  in  this  case,  falsely.  They  delivered  their 
stimony,  so  far  as  the  record  exhibits,  with  propriety,  and 
'6ir  statements  are  not  marked  either  by  inconsistencies  or 
'^ggeration.  The  characters  of  two  of  them  are  in  no  re- 
^t  impugned.  And,  finally,  they  depose  to  facts  which 
®  in  nowise  improbable;  for,  as  we  have  just  seen,  from 
-  habits  of  the  defendant,  what  these  witnesses  say  they 
^  Was  not  unlikely  to  occur.  The  strictures  of  counsel  on 
s  branch  of  the  evidence  have  not  been  forgotten ;  but  I 
^k  it  would  tend  to  no  useful  {)urpose  to  refer  to  such  criti- 
"^,  except  to  say  that  it  has  received  due  consideration, 

that  it  has  not  shaken  ray  confidence  in  the  testimony. 

conclusion  is,  on  the  whole  case  presented  by  the  peti- 
ler,  that  it  must  be  regarded  as  sustained  by  satisfactory 
ofs,  unless  such  proofs  are  to  be  considered  as  overcome 
the  evidence  on  the  part  of  the  defence. 
^his  forms  the  last  head  of  inquiry. 
?he  case  of  the  defendant  rests,  as  I  conceive,  on  a  single 
nt,  which  is,  that  he  did  not,  at  the  time  referred  to  by 

two  principal  witnesses  of  the  petitioner,  Levi  Johnson 
I  Louisa  Butts,  occupy  room  number  150,  in  the  Delavan 
use.  The  time  laid  by  each  of  these  witnesses,  it  will  be 
nembered,  was  the  twenty-fifth  of  March,  1864.  They 
^OL.  n.  2  F 
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are  both  positive  upon  this  point.  The  female  attempts  to 
fortify  her  position,  in  this  particular,  by  a  reference  to  a 
circumstance  which,  however,  is  shown  by  the  defendant  not 
to  have  occurred  on  that  day.  The  confirmatory  witnesses, 
Hfill  and  Oatfield,  stand  very  nearly  on  the  same  point  of 
time.  Under  these  circumstances,  the  defendant  produced 
witnesses  who  have  established,  beyond  all  reasonable  doubt, 
that  on  this  day,  thus  laid  and  adhered  to  with  much  perti- 
nacity, he  did  not  occupy  the  room  in  question.  The  eluci- 
dations of  this  subject  by  William  B.  Field  and  David 
McClosky,  the  one  a  clerk,  and  the  other  a  book-keeper  at 
the  Dolavan  House,  place  this  matter  beyond  a  cavil. 

It  is  clear  that  the  defendant  arrived  at  this  hotel  on  the 
22d  of  March ;  that  he  staid  on  that  visit  beyond  the  25th  i 
and  that  during  that  visit  he  occupied  rooms,  numbers  38 
and  37,  and  none  other.  The  defence  virtually  is  an  dibi^ 
and  it  is  insisted  that  it  meets  the  whole  case,  as  it  extends 
over  the  25th  of  March,  the  time  attempted  to  be  proved. 
But  I  cannot  at  all  agree  to  this  view.  Instead  of  esteeming 
the  matter  thus  set  up  an  adequate  defence,  I  feel  constrained, 
from  various  considerations,  to  regard  it  as  a  mere  subter- 
fuge. The  artifice,  I  think,  is  conspicuous  on  the  very  face 
of  the  facts.  It  is  in  proof,  that  the  defendant  was  at  this 
hotel  several  times  near  to  the  visit  to  which  allusion  has  just 
been  made.  The  witness,  Levi  Johnson,  when  questioned 
upon  the  subject,  said  that  the  way  he  fixed  the  time  of  the 
act  of  adultery  to  which  he  deposes,  was  by  a  reference 
he  had  raa<le  to  the  books  of  the  house,  and  that  he  had 
thus  ascertained  when  it  was  that  the  defendant  wasp^' 
into  room,  number  150.  With  regard  to  the  time  of  theoc; 
currence  to  which  he  deposes,  he  thus  expressly  says  he  took 
the  book  as  his  guide.  In  other  words,  then,  his  evidence 
amounts  to  this,  that  if  the  books  could  be  relied  on,  the  act 
of  adultery  was  committed  on  the  25th  of  March.  Now  tb^ 
defendant  himself  shows,  by  the  testimony  of  the  cl^^^*' 
Mr.  Field,  that  when  the  defendant  arrived  at  the  Delav*^ 
House,  on  the  22d  of  March,  this  room,  number  160,  was,  ^ 
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ot  of  fact,  assigned  to  him  upon  the  books;  but  this  wit- 
A  further  states,  that  on  account  of  certain  considerations, 
ich  he  specifies,  the  defendant  did  not  on  that  visit  in  re- 
jj  occupy  this  room.  This  evidence,  as  I  think,  amounts 
this :  it  shows  that  the  defendant  did  not  on  the  25th  of 
irch  occhpy  room,  number  150,  and  that  the  alleged  act  of 
iltery  was  not  at  that  time  committed  in  it.  But  it  goes 
further  than  this,  for  if  the  defendant,  at  a  previous  visit, 
it  before  the  time  laid  by  the  witnesses  of  the  petitioner, 
d  possession  of  the  room  in  question,  then  manifestly  the 
itimony  introduced  by  him  on  this  point,  can  be  of  no  avail 
latever.  For  when  the  defendant  formally  proved  the  fact 
two  witnesses,  that  on  the  25th  of  March  he  did  not 
:upy  the  room,  number  150,  he  was  perfectly  aware  that 
e  hotel  book  had  misled  the  witness  of  the  petitioner 
to  the  time  of  the  occupancy  of  this  chamber,  and  upon 
is  misconception,  he  has  constructed  the  whole  fabric  of 
i  defence.  It  was  impossible  for  him  not  to  understand 
at  the  substance  of  the  case  made  against  him  was,  whether 
not,  at  or  about  the  time  specified,  he  had  committed  adul- 
ry  in  room,  number  150;  and  possessed  of  this  kuowledjge, 
!  contents  himself  by  showing  that  subsequent  to  the  22d  of 
arch  he  could  not  have  been  guilty,  because  he  occupied 
other  chamber.  He  was  aware  that  the  precise  time  was 
•t  important ;  that  Levi  Johnson  had  been  misled  by  the 
oka  as  to  the  precise  time,  and  yet  his  whole  answer 
the  case  made,  is  confined  to  this  mere  point  of  time.  If 
e  fact  be  so,  he  could  have  had  no  diflBculty  in  showing  that 
I  did  not  inhabit  this  room  at  any  time  towards  the  close 
February,  or  in  the  beginning  of  March,  of  that  year;  and 
ich  proof  would  have  been,  as  he  must  have  well  known,  a 
inclusive  defence  to  the  charge  against  him.  The  witnesses 
died  by  him  had  the  books  of  the  hotel  under  their  con- 
■ol.  They  were,  therefore,  able  to  state  whether,  during 
16  period  specified,  he  had  been  an  inmate  of  this  chamber. 
Jid  it  is  also  a  significant  fact  that  both  these  witnesses  were 
xamined  under  a  commission,  and  that  by  the  frame  of 
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the  interrogatories,  they  were  rigidly  confined  on  the  subject, 
to  the  period  of  the  visit  commencing  on  the  22d  of  March. 
They  are  both  asked  to  describe  the  location  of  room,  num- 
ber 150,  but  they  are  not  asked  if  the  defendant  occupied  it. 
The  omission  is  full  of  meaning.  I  can  scarcely  think  it 
was  the  result  of  an  oversight.  At  all  events,  it  leaves  the 
defence  entirely  inadequate ;  it  is  an  answer  to  the  letter, 
but  not  to  the  subst^xnce  of  the  case  proved  by  the  petitioner. 

If  the  case  had  closed  at  this  point,  I  should  have  held 
the  defence  a  failure;  but  there  is  other  evidence  before  me, 
showing  that  the  defendant  did  occupy,  near  the  time  in 
question,  this  room,  number  150. 

The  testimony  of  Richard  J.  Page  appears  to  me  to  put 
this  matter  at  rest.     This  witness  was  a  book-keeper  in  the 
l)elavan  House,  and  he  has  deposed  to  the  effect  that  the  de- 
fendant was  at  that  hotel  about  the  latter  part  of  the  month 
of  February,  or  the  beginning  of  March,  1864,  and  that  a 
part  of  the  time  during  this  visit,  he  had  a  room  on  the 
inside  of  the  hall,  being  a  number  between  145  and  1^^ 
The  witness  shows  that  he  is  well  founded  in  his  opinion,  ^1 
a  reference  to  occurrences,  so  as  to  preclude  all  probabi^^^ 
of  mistake.     In  addition  to  this  very  weighty  evidence,   ^^^ 
deposition  of  James  Burrowes,  hjis  been  also  introduced  ^  ^ 
which  he  testifies  to  a  conversation,  in  which  the  defend  ^^ 
admitted  that  the  woman,  Louisa  Butts,  had  been  to  his  ro 
but  alleged  that  she  came  to  see  him  with  regard  to  on 
her  relations,  who  had  been  connected  with  the  army.     C^ 
conversation  thus  deposed  to,  took  place  prior  to  the  tak^ 
of  any  testimony  in  the  cause,  and  at  that  time  it  w 
seem  that  there  was  no  intention  to  rest  the  defence  on  a 
nial  that  the  woman,  Louisa,  did  visit  the  room  of  the  defe^^ 
ant ;  but  this  line  of  defence  became  obviously  impracti 
under  the  developments  of  the  petitioner's  case,  and  h 
the  adoption  of  another  theory.     But  the  fact  of  the  adr^^ 
sion  of  the  defendant,  of  the  presence  of  this  woman  ia     ^ 
room,  remains  uncontradicted  and  unexplained.     In  vie^  ^ 
the  evidence  on  both  sides,  I  think  the  defendant  has  sac- 
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Beded  in  proving  that  the  act  of  adultery  which  be  perpe- 
rated  in  room,  number  150,  in  the  Delavan  House,  was  not 
ommitted  on  the  25th  of  March.  This  proof  cannot  in  the 
Bast  shake  the  case  of  the  petitioner. 

But  there  is  still  another  consideration  which  bears  upon 
his  point,  and  indeed  gives  a  completion  to  the  entire  de- 
9nce.  This  is  the  fact  that  the  defendant  has  not  been 
xamined  as  a  witness  in  his  own  behalf.  The  case  made  by 
he  petitioner  was  one  which  appeared  to  render  it  not  only 
iroper,  but,  as  I  think,  absolutely  necessary  for  the  party 
iharged  to  attest  his  own  innocence.  It  was  the  only  direct 
evidence  in  the  way  of  negation,  in  his  power.  However 
^tnguine  his  temperament,  he  could  not  fail  to  perceive  the 
jravity  of  the  case  against  him.  On  his  own  side,  he  had 
itteropted  to  impair  the  confidence  of  the  court  in  the  evi- 
lence  of  his  adversary ;  but  his  own  oath  would  tend  to  the 
entire  vindication  of  his  character.  In  his  position,  I  can- 
lot  bat  think  that  his  own  oath  became  an  indispensable  part 
rf  any  defence  which  he  could  interpose,  and  I  should  re- 
gard its  absence,  under  any  circumstances,  as  a  most  suspi- 
cious incident.  But  the  conduct  of  the  defendant  in  this 
respect  is  open  to  still  graver  observation ;  for  he  has  not 
)nly  withheld  his  oath  from  the  case,  but  he  offered  him- 
elf  as  a  witness,  in  a  manner  which  has  left  no  doubt  in  my 
nind,  that  such  offer  was  not  made  in  good  faith.  I  have 
ndeavored  to  give  the  circumstances  a  more  favorable 
spect,  but,  after  full  consideration,  I  am  unable  to  see  how, 
xcept  by  closing  my  eyes  in  wilful  blindness,  I  can  regard 
he  defendant's  conduct  in  this  regard,  in  any  other  light 
ban  that  above  indicated. 

The  offer  referred  to  was  made  in  this  wise.  On  the  27th 
3f  November,  1865,  the  defendant  was,  in  person,  before  a 
master  of  this  court,  in  Jersey  City,  who  for  several  days 
l^revious,  had  been  occupied  in  taking  the  evidence  offered  by 
him.  At  the  hour  of  eleven  o'clock  at  night,  on  the  day 
degignatedy  the  defendant,  in  the  language  of  the  memoran- 
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dum  of  the  master,  "proposed  to  be  sworn  in  the  cause,    «^ 
ho  is  compelled  to  be  in  Albany  the  balance  of  this  we^^k, 
which  is  the  residue  of  the  time  allowed  him  for  taking  -t^es- 
timony,  and  that  he  cannot  appear  before  the  master  in  S'e'W 
Jersey  again,  before  his  time  expires  under  the  order  of  tb*3 
court."     The  counsel  of  the  petitioner  expressed  his  willingc- 
ness  to  go  on,  but  the  master,  as  a  matter  of  course,  refused. 
Now,  will  any  person  believe  that  this  offer  was  made  borvci 
fide?     What  was  the   business  of  such  importance  wbict 
compelled  the  defendant  to  absent  himself?     The  case    is 
silent  upon  the  subject.     Why  had  he  not  been  examines! 
before?     He  had  just  been  engaged  for  hours,  if  not  day s, 
in  taking  depositions  to  show  the  hostility  of  his  mother-in- 
law  to  him,  and  it  surely  is  unreasonable  to  suppose  that  1^* 
thought  these  as  important  to  his  defence  as  his  own  swor'D 
denial  of  guilt,  and  the  elucidation  which  he  alone  could  gi"^* 
of  the  entire  case.     Besides,  a  few  days  after  this,  the  reco^""^ 
discloses  the  fact  that  he  is  almost  uselessly  present  by  tl^^ 
side  of  his  counsel,  while  witnesses  are  being  examined    ^^^ 
written  interrogatories  annexed  to  a  commission.    This  en  t  i  ^^ 
transaction  has  left  not  a  particle  of  doubt  in  my  mind,  tl^^^ 
this  proffer  by  the  defendant  of  himself  as  a  witness  in  tl^^ 
cause,  was  not  made  in  sincerity,  but  with  a  perfect    ^^=*^* 
surance  that   his   examination   was   impracticable.      It>        "^^ 
scarcely  necessary  for  me  to  remark  how  much  an  artifice 
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this  kind  should  weigh  against  itij  contriver.  In  my  opia 
it  falls  little  short  of  an  acknowledgment  that  the  defend f*-^ 
could  not  deny,  under  his  oath,  the  offence  imputed  to  hitf^  * 
Upon  the  whole  case,  my  conclusion  is,  that  the  cas^  ^ 
the  petitioner  is  fully  made  out  by  the  proofs  adduced,  ^i-^^" 
that  her  prayer  should  be  granted.  I  shall  advise  his  bor^oJ"; 
the  Chancellor,  in  accordance  with  this  view. 
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k.STus  Randall  vs,  Abraham  Morrell  and  Horace 

E.  Browne. 

XJpoD  a  bill  between  partners  for  closing  the  aflairs  of  a  partnership, 
adissolation  of  the  firm,  the  insolvency  of  the  defendant  will  en- 
th^  complainaDt  to  the  appointment  of  a  receiver,  and  an  injunction 

^Where  the  answer  is  not  responsive  to  the  allegations  of  the  bill,  the 
miction  will  be  retained. 

Ji  partner,  defendant  to  a  bill  for  an  account,  will  not  be  allowed  to 
possession   of  funds  to  which  the  firm  has  claims,  until   his  right 
L  have  been  established  by  final  decree. 

The  complainant  having  failed  to  prosecute  his  suit  with  proper  dili- 
«,  charged  with  the  costs  of  the  motion  to  dissolve. 


?his  cause  was  heard  upon  a  motion  to  dissolve  the  in- 
ction  which  issued  upon  filing  the  bill. 

Vr,  Hansom  and  Mr.  I.  W,  Scudder,  for  defendants,  in 
>port  of  the  motion. 

Hr,  Crilchrist,  for  complainant,  contra. 

Beasley,  C.  J.,  sitting  as  Master. 

Ihis  is  a  controversy  between  partners.  The  bill  alleges 
U  in  the  year  1855,  the  complainant  engaged  in  the  com- 
ssion  business  with  the  defendant,  Morrell,  and  that  at  a 
>8eqaent  period,  the  other  defendant,  Browne,  became  a 
Qiber  of  the  firm.  This  connection  of  Browne  with  the  con- 
Q  is  denied  by  him,  and  as  the  fact  is  immaterial  to  the 
^ent  purpose,  that  denial  will  be  accepted  as  true, 
-he  objects  of  the  suit  are  to  obtain  an  account,  the  ap- 
>tment  of  a  receiver,  an  injunction  to  prevent  the  de- 
iant  from  collecting  the  debts,  or  disposing  of  the  property 
t'he  firm,  and  to  have  the  partnership  affairs  wound  up 
Ler  the  Burpervision  of  this  court.  The  injunction,  as 
yed  for,  was  granted  on  the  filing  of  the  bill,  and  the 
Bent  motion  ia  to  obtain  its  dissolution. 
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The  grounds  upon  which  the  injunction  was  origiDallv 
obtained,  and  upon  which  it  is  now  sought  to  be  sustained, 
consist  principally  of  allegations  of  fraud  and  insolvency  on  the 
part  of  the  defendant.  These  charges  are  various  and  compre- 
hensive, and  have  elicited  a  voluminous  answer,  which  is  de- 
formed by  much  irrelevant  matter.    Affidavits  also  have  been 
taken  on  both  sides,  which  relate  to  many  minute  affairs,  not 
pertinent,  and  which  can  have  no  influence  on  the  decision  of 
the  present  issue.     Not  content  with  endeavoring  to  repel 
the  imputations  of  fraud  against  himself,  contained  in  the 
bill,  the  defendant,  in  his  turn,  becomes  the  accuser,  and 
charges  the  complainant  with  misappropriations  of  the  funds 
of  the  co-partnership,  and  with  other  conduct,  scandalously 
fraudulent. 

Assuming,  as  the  truth,  but  a  small  part  of  the  delin- 
quencies charged  by  these  parties  against  each  other,  it  is 
clear  that  it  would  be  the  duty  of  the  court  to  prevent  either 
from  obtaining  possession  of  the  assets  of  the  firm,  as  well 
for  the  purpose  of  enforcing  a  decent  honesty  in  the  settle- 
ment of  the  partnership  afEiirs,  as  for  insuring  ordinary 
justice  to  creditors.     But  it  is  not  necessary,  nor  would  itl>*2 
proper  for  mo,  on  this  argument,  to  attempt  to  deal  with  tb«i 
mass  of  these  criminations,  for  most  of  such  questions  can 
only  be  fairly  adjudged  on  the  final  hearing.     At  present,  i* 
is  sufficient  to  inquire  whether  the  defendant  has  made  i^ 
clear,  that  if  he  shall  be  permitted  to  collect  the  moneys  oi 
the  firm,  they  will  be  safe  in  his  hands,  and  that  they  wi^^ 
be  appropriated  as  equity  requires.     In  the  view  which    ^ 
take  of  this  question,  whether  regarded  as  a  matter  of  fact» 
or  with  reference  to  the  rules  of  law  which  bear  upon  it,bu* 
a  very  few  of  the  particulars  so  elaborately  discussed  b  V 
counsel  are  involved,  necessarily,  in  its  consideration.    Tho3^ 
circumstances  which  have  led  me  to  a  result,  I  will  stat^ ' 
with  all  the  brevity  which  is  consistent  with  the  clear  indi  ' 
cation  of  the  facts  and  legal  principles  on  which  my  decisio^ 
rests. 

It  is  admitted  that  the  partnership  has  been  dissolved  h^ 
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al  consent,  and,  as  a  necessary  result,  ite  concerns  are 
adjusted  and  finally  settled  under  the  control  of  this 
..  It  has  become,  therefore,  the  province  of  this  tribunal 
3  that  the  assets  are  properly  preserved  and  distributed ; 
this  is  a  duty  which  it  owes,  not  only  to  the  members 
lO  co-partnership,  but  to  creditors  who  are  peculiarly 
:ts  of  its  care  and  protection.  In  addition  to  this,  I 
rd,  as  at  present  advised,  the  defendant  as  insolvent. 
,  as  it  seems  to  me,  is  the  only  reasonable  conclusion 
h  can  be  drawn  from  the  proofs.  The  fact  of  insolvency 
:plicitly  charged  in  the  bill,  and  the  answer  of  the  de- 
ant  on  this  point,  if  not  evasive,  is  at  least  ambiguous, 
in  the  highest  sense,  unsatisfactory.  This  answer  is 
bed  in  the  following  terms,  viz.  '*And  this  defendant 
68  that  he  was  unable  to  put  any  capital  into  the  said 
ness,  or  that  he  was  insolvent  when  the  said  co-partner- 
was  formed,  or  at  any  time  after  the  formation  of  the 
nership,  or  was  at  any  time  unable  to  pay  his  debts, 
88  the  advances  which  he  has  made  to  the  said  firms  of 
rell  and  Randall,  and  Randall  and  Morrell,  shall  have 
e  him  so."  Now,  I  think  it  is  obvious  that,  for  all 
tical  purposes,  this  language  must  be  held  to  import  an 
ission  that  the  defendant  is  insolvent  at  the  present 
.  He  declares  he  was  not  insolvent  at  the  time  of  the 
ption  of  the  partnership,  which  was  in  the  year  1855, 
he  then  avers  that  since  that  date  he  has  not  been  so, 
88  his  advances  to  the  firm  have  reduced  him  to  that 
ition.  The  advances,  thus  alluded  to,  exceeding  in 
unt  $20,000,  are  matters  in  dispute  in  this  cause.  The 
plainant  denies,  in  toto,  the  fact  of  their  having  been 
9.  In  order,  therefore,  to  assume  the  present  solvency 
le  defendant,  I  am  called  upon,  at  this  juncture,  to  decide 
important  fact  in  his  favor.  I  cannot  but  conceive  that 
t>uld  be  highly  improper  and  hazardous  to  do  this.  I 
Dot  willing,  by  adopting  so  ill  founded  a  conclusion,  to 
*rdize  the  interests  of  the  complainant  and  those  of 
itors.    I  am  constrained,  therefore,  to  regard  the  fact  of 
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the  present  inability  of  the  defendant  to  pay  his  debtS;  su 
established. 

If  my  conehisions  against  the  case  of  the  defendant  rested 
here,  I  should  be  inclined  to  the  opinion  that  the  injuncdoo 
ought  not  to  be  dissolved.  In  this  state  of  affairs,  according 
to  my  understanding  of  the  rules  of  a  court  of  equity,  » 
clear  case  is  made  for  the  appointment  of  a  receiver.  In 
the  courts  of  Now  York,  and  elsewhere,  it  has  been  adopted 
as  an  established  rule,  that  on  a  bill  for  closing  the  affiiinof 
a  partnership,  when  it  is  admitted  that  the  firm  has  been 
dissolved,  the  appointment  of  a  receiver  follows  as  a  matter 
of  course.  Law  v.  Ford,  2  Paige  310;  Marten  v.  Faw&Amet, 
4  Paige  479. 

It  is  true  that  this  course  of  decision  has  not  been  fol- 
lowed with  exact  conformity  in  this  state,  but  the  principle 
has  been  adopted,  subject  to  the  important  qualification,  4^^ 
even  after  a  dissolution,  a  receiver  will  be  appointed  onl*^ 
when  it  ai>pcars  necessary  to  protect  the  interests  of  tt^ 
parties.     The  rule  in  this  restricted,  and,  as  it  seems  to 
highly  reasonable  form,  will  be  found  propounded  and  ekci 
dated  in  the  cases   of  Renton  v.  Chaplain^  1  Stoekt  62 
Birdsall  v.  Colic,  2  Stoekt  63  ;  Cox  v.  Peters,  2  Bea8.  41.  ^-^ 

But  that  the  circumstance  of  the  insolvency  of  one  of  the^    ^ 
partners,  in  addition  to  the  fact  of  the  dissolution  of  the       ^^i 
firm,  would,  under  ordinary  circumstances,  induce  this  court    ^^ 
to  assume  the  administration  of  the  partnership  affairs,  I 
think  admits  of  no  doubt.     And  it  seems  equally  clear,  that 
when  the  court  proceeds  on  this  consideration,  an  injunction 
is  an  almost  indispensable  auxiliary  to  a  receiver.     The  in- 
security of  the  assets,  if  left  under  the  power  of  an  insolvent 
member  of  a  dissolved  firm,  is  the  motive,  in  such  case,  upon 
which  the  judicial  action  is  based;  and  it  applies,  with  equal 
ibrce,  to  the  allowance  of  an  injunction  as  to  the  appoint- 
ment of  a  receiver.     It  is  only  by  the  united  efficacy  of  these 
two  safe-guards  that,  when  insolvency  supervenes,  the  assets 
of  the  co-partnership  can  be  secured  and  preserved  for  the 
benefit  of  those  to  whom  they  equitably  belopg. 
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I  think,  therefore,  the  conjoint  effect  of  the  admitted  dis- 
aolution  of  this  partnership,  and  the  insolvency  of  the  de- 
fendant, would  fully  justify  me,  acting  on  the  ordinary 
principles  of  this  court,  in  advising  the  continuance  of  the 
injunction ;  but  I  do  not  rest  ray  decision  entirely  on  that 
ground.  There  is  another  circumsUince,  which,  to  my  mind, 
is  decisive. 

The  bill  charges  that  the  defendant,  in  his  accounts,  and 

^n  tlie  books  of  the  company,  has  credited  himself  with  ad- 

^'a.nce8,  in  the  form  of  capital,   to  an  amount  exceeding 

v2O,000;  and  it  further  charges  that  this  money  has  not, 

^^x-  has  any  part  of  it,  been  so  advanced,  and  that  such  en- 

^^i^s  are  false  and  fraudulent.     It  also  interrogates  upon 

^l^i^  subject,  and  calls  for  a  particular  statement  of  the  times 

^l^€n  such  pretended  advances  were  made,  in  what  amounts, 

^^^  whence  such  moneys  were  derived.     These  questions 

n^^-ye  not  been  fairly  answered.     The  whole  subject  has  been 

^^X  in  the  utmost  obscurity  by  the  defendant.     The  inquiry 

^^  Viched  his  character  for  honesty,  and  yet  he  has  not  met  it, 

Z^  only  it  could  properly  be  met,  by  a  complete  elucidation. 

^^«  says  he  put  in  this  capital,  in  two  sums  of  about  ten  thou- 

^^^nd  dollars  each,  and  the  residue  on  another  occasion.     He 

^ Agnates  no  dates,  though  expressly  required  to  do  so.     He 

^Xiinks  he  must  have  put  in,  in  all,  about  thirty  thousand 

dollars,  but  he  claims  a  much  less  sum.     He  says  the  books 

'V^rere  originally  kept  in  so  loose  a  way  that  they  do  not  show, 

in  any  intelligible  form,  these  alleged  contributions  to  the 

capital,  although  such  books  were  almost  exchisively  under 

liis  own  supervision.     Nor  does  he  attempt  to  explain  how 

8Qch  large  sums  could  be  carried  into  the  aflFairs  recorded  in 

the  books,  without  leaving  any  appreciable  indications  of 

their  receipt     Finally,  although  interrogated  on  the  point, 

he  makes  no  disclosure  of  the  sources  whence  these  moneys 

were  derived.     Under  these  circumstances,  I  consider  this 

claim  in  the  highest  degree  suspicious.     It  is  clear  that  the 

billy  in  this  important  respect,  is  not  answered,  and  upon 
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well  established  principles,  the  injunction,  foi*  this  reason, 
should  be  retained. 

But  in  addition  to  this  feature  of  the  case,  it  further 
appears  that  the  firm  has  claims  to  a  very  large  amount 
against  the  government  of  the  United  States,  for  property 
appropriated,  during  the  war,  to  the  public  use.    One  of 
these  claims  hcis  already  been  adjusted,  and  admitted  to  be 
due  by  the  public  authorities,  and  if  this  injunction  should 
be  dissolved,  this  large  sum  of  money  will  pass  immediately 
into  the  hands  of  the  defendant.     If  he  should  obtain  the 
control  of  this  fund,  he  would,  undoubtedly,  consider  a  large 
portion  of  it  to  belong  to  himself,  on  account  of  his  alleged 
contributions  to  the  capital.     Entertaining  this  notion  of  his 
rights,  he  would  probably  apply  such  moneys  to  his  own  in- 
dividual uses.  To  permit  this  to  take  place  would  be  equiva- 
lent, so  far  as  the  interests  of  the  complainant  are  concern^^* 
to  a  dismissal  of  his  bill.     Its  practical  effect  would  be  th^ 
same  as  a  decision  of  the  cause,  at  this  stage,  in  favor  of  ti^® 
<lefendant.     The  plainest  considerations  of  justice  reqii^^® 
that  the  funds  in  question  should  not  be  allowed  to  pass  in*^ 
the  possession  of  the  defendant,  until  his  right  to  them  sb^ 
have  been  established  by  a  final  decree.     The  points  of  arf^^^' 
ment  antagonistic  to  the  foregoing  view,  urged  by  the  coun=^^ 
of  the  defendant,  have  received  due  consideration.      ^      \ 
principal  position  taken  was,  that  after  the  complainant  l^'^ 
knowledge  of  the  alleged  fraudulent  entries  in  the  books     ^' 
the  defendant,  in  his  own  favor,  he  executed  a  power  of    ^^ 
torney  to  him,  authorizing  him  to  enforce  the  claims  agai  f^ 
the  government,  and  to  collect  the  assets.     But,  under  '^     _ 
circumstances  as  they  then  probably  appeared  to  the  co 
piainant,  it  does  not  appear  that  his  conduct  was  at  variaO 
w^ith  a  belief,  on  his  part,  in  the  dishonesty  of  the  defenda^ 
It  is  clear  that  he  then  regarded  the  firm  as  hopelessly   i 
solvent.     His  whole  time  was  absorbed  in  affairs  of  gr^^ 
magnitude  connected  with  his  individual  business.     All  b-^^ 
knowledge  concerning  the  claims  against  the  governmei*  ^ 
appears  to  hate  been  derived  from  the  defendant,  and  t^^ 
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1  scarcely  feel  assured  of  their  authenticity.  In  fact,  he 
ts  to  have  been  in  a  position  where  he  had  but  a  choice 
een  an  alternative  of  evils ;  that  is,  to  suffer  the  claims 
cist  the  United  States  to  lie  unenforced,  or  to  trust  their 
ecution  to  the  defendant.  I  think  it  is  fair  to  infer,  that 
^nfided  in  the  defendant  from  the  compulsion  of  circum- 
368.  I  do  not  think  this  forced  confidence  purges  the 
idant  from  the  suspicion  which  attaches  to  his  conduct 
le  particular  referred  to. 

y  conclusion  is,  that  the  present  motion  should  be  denied, 
«  the  complainant  has  not  exhibited  proper  diligence  in 
prosecution  of  his  suit,  I  shall  advise  his  honor,  the 
cellor,  to  make  that  order,  without  costs.  ^ 


Brooks  Sayre  i)5.  Isaac  Sayre. 

inhere  the  subject  matter  of  the  trust  is  m  controversy,  all  the  trus- 
ust  be  made  parties. 

he  mere  fact  that  the  title  to  trust  property  is  deposited  in  trustees, 
Dt  deprive  the  grantor  of  his  control  over  it,  if  his  rights  are  not  lim- 
r  in  some  way  qualified,  by  the  deed. 


r.  Hannei/,  for  complainant. 

r.  A.  0.  Zabriskkj  for  defendant* 

:asley,  C.  J.,  sitting  as  Master. 

is  bill,  which  is  in  the  ordinary  form,  seeks  the  fore- 
re  of  a  mortgage.  Isaac  Sayre,  who  is  the  mortgagor, 
ihe  sole  defendant,  by  way  of  plea,  sets  up  the  following 
as  a  defence,  viz.  that  after  the  execution  of  the  bond 
mortgage  in  question,  the  complainant,  by  his  deed, 
in  consideration  of  one  dollar  and  other  lawful  consid- 
ons,  "  and  to  the  end  that  the  estate  of  the  said  Brooks 
'e  might  be  taken  Ciire  of  and  husbanded,  so  as  to  prevent 
waste  and  destruction  thereof,'*  sold  and  conveyed  all 
OL.  u.  2  G 
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his  estate,  both  I'eal  and  personal,  to  the  defendant  and  one 
Brooks  Sayre,  jun.,  and  the  survivor  of  them,  in  trust  for 
the  use  and  benefit  of  the  said  complainant,  for  and  duriog 
hisnatural  life,  and  at  his  death  "the  said  indenture  to  be 
void,  and  the  estate,  real  and  personal,  to  revert  to  the  heirs 
of  the  said"  complainant.     The  plea  further  alleges,  thst*' 
by  the  same  deed,  the  complainant  constituted  the  defendaot. 
and  the  said  Brooks  Sayre,  jun.,  his  attorneys,  "  to  tak« 
the  same  charge  and  management  of  all  his  business  afiairs, 
as  he,  the  said  Brooks  Sayre,  could  lawfully  do,  if  actiaj5 
therein."     There  was  also  an  averment  that  the  bond  aad 
mortgage  were  a  part  of  the  estate  of  the  complainant  which 
was  embraced  in  this  conveyance. 

I  think  this  plea  should  be  sttetained.     From  the  aver 
meuts  which  it  contains,  it  appears  that  the  suit  is  defectiv^^ 
for  want  of  a  necessary  party.     Brooks  Sayre,  jun.,  haaa- 
interest  in  the  moneys  in  question^  which  cannot  be  divest 
by  a  decree  in  his  absence. 

The  substantial  case  is  this.     The  bond  and  mortgage 
the  defendant,  given  to,  and  held  by  the  complainant,  wei 
transferred  by  him,  upon  certain  trusts,  to  the  defendai 
and  to  Brooks  Sayre,  jun.     It  is  not  pretended  that,  by  th 
act,  the  debt  was  extinguished  by  way  of  merger  or  othe" 
wise;  but  it  is  admitted  that  the  title  to  the  bond  andmor 
gage  was  transferred  to  the  two  trustees,  and  that  it  now  ri 
sides  in  them.     On  the  part  of  the  defendant,  it  is  inaistei-:^^ 
that  by  the  creation  of  this  trust,  the  complainant  lost  a 
control  over  these  moneys,  and  that  they  must  devolve  a( 
cording  to  the  limiUitions  of  the  settlement.     This  positic 
is  controverted  by  the  complainant.     Now,  it  is  obvious,  thi 
is  a  question  in  which  both  trustees  are  interested,  and  upo 
which  they  have  a  right  to  be  heard.     The  suit,   therefor^^* 
is  defective  from  the  omission  of  Brooks  Sayre,  jun.,  as  - 
party,  and  on  this  account  the  plea  must  be  sustained. 

To  avoid  misconstruction,  it  is  proper  that  I  should  sa^ 
that  no  opinion  is  intended  to  be  intimated  on  the  merii— -^ 
of  the  case.     Whether  the  deed  of  trust  described  in  the  plea^^ 
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while  it  transfer*  the  legal  title  of  the  property,  both  real 
and  personal,   to  the  trustees,   does  not  leave  the  entire 
equitable  interest,  including  the  jw^  duiponendif  in  the  com- 
plainant, is  a  question  which,  it  seems  to  me,  may  admit  of 
serious  argument.     If  the  rights  of  the  settler  over  the  trust 
estate  are  not  limited,  or  in  some  way  qualified  in  the  deed, 
the  mere  fact  that  the  title  to  such  property  is  deposited  in 
the  trustees,  will  not  deprive  him  of  his  control  over  it. 
Under  such  a  disposition,  he  would  undoubtedly  have  full 
authority  to  dispose  of  it  at  his  pleasure,  and  consequently 
in  a  suit  in  this  court,  he  could  call  it  out  of  the  hands  of 
the  trustees.     In  this  aspect,  it  would  present  the  case  of  a 
simple  trust;  that  is,  a  naked  investiture  of  the  title  in  the 
trustees  for  the  benefit  of  the  settler.     There  does  not  appear 
to  be  any  express  limitation  on  the  right  of  the  complainant, 
as  the  equitable  owner,  contained  in  the  deed,  and  if  such 
right  is  restricted,  it  must  be  by  force  of  implications,  to  be 
i^aised  up  by  construction.     But  as  this  point  was  not  dis- 
cussed before  me,  and  as  its  consideration  would  seem  to  be 
inopportune,  in  the  absence  of  a  party  who  is  interested,  I 
shall  refrain  from  all  expression  of  opinion  on  the  subject. 

On  the  ground  first  above  laid  down,  I  shall  advise  his 
honor,  the  Chancellor,  to  sustain  the  plea,  with  costs,  giving 
to  the  complainant  the  privilege  to  amend  his  bill,  if  he 
shall  be  so  advised. 


Alice  L.  Jones  vs,  Theodore  F.  Jones. 

Upon  a  bill  for  divorce  on  the  ground  of  adultery,  the  confessions  of  the 
defendant,  made  under  circumstances  which  exclude  all  suspicion  of  an  at- 
tempt  to  fabricate  evidence,  and  of  any  collusion  between  the  parties  to 
the  suit,  and  sustained  by  facts  irreconcilable  with  his  innocence,  will  en- 
title the  complainai^t  to  a  decree.  ' 
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Mr.  J,  P,  Jackson,  for  complainant. 


Beasley,  C.  J.,  sitting  as  Master. 

The  case  laid  in  the  bill  is  established,  to  my  satisfactioti, 
by  the  evidence.  It  is  true  that  the  fact  of  adultery  is  main  1 J 
proved  by  the  confession  of  the  defendant,  which  is  a  pie*^ 
of  testimony  open,  to  much  suspicion  in  a  case  of  this  cha-^* 
acter.  Indeed,  the  approved  rule  of  law  appears  to  be,tli^-t 
a  divorce  will  not  be  granted,  when  the  admissions  of  tb* 
criminal  party  constitute  the  entire  basis  upon  which  tore=?t 
the  conclusion  of  guilt.  Such  evidence,  it  is  said,  may  coo- 
vinco  to  a  moral  certainty,  but  it  does  not  fill  the  measure  or 
legal  proof.  That  such  a  standard  for  legal  judgment  coaU 
not  safely  be  adopted,  is  apparent,  when  we  consider  the  ease 
with  which  the  entire  case  could  be  simulated  by  colluding 
parties.  The  precedents,  therefore,  wisely  require  sorae- 
thing  more  than  the  naked  declarations  of  the  defendant. 

In  this  case  such  additional  proof  has  been  supplied.    ^^ 
is  shown  that  the  defendant,  after  his  marriage,  visited  houses 
of  ill-fame,  on  occasions  and  under  circumstances  entirely 
irreconcilable  with  any  purpose  but  a  vicious  one,  and  tb^^^ 
is  strong  reason  to  believe  that  he  contracted  a  disease,  ^^ 
existence  of  which  would  afford  plenary  evidence  of    ^i* 
guilt.     Added  to  these  circumstances,  his  confessions  W^^^ 
made  at  various  times,  to  different  persons,  and  in  a  maoi^^^ 
which  excludes  the  least  suspicion  of  an  attempt  tofabri<^^^ 
evidence,  and  of  any  collusion  between  the  parties  to   ^^® 
suit. 

I  hold  the  prayer  of  the  complainant  should  be  graa*^' 
and  shall  advise  his  honor,  the  Chancellor,  accordingly. 
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Bartholomew  Brown  vs.  Adam  Elliott, 

|Qily  will  interfere  to  restore  rights  which  have  heen  }o8t  hy  unavoid- 
accideot. 


Ifr.  Titsworth,  for  complainautp 
Iff.  Ranney,  for  defendant. 

iEASLEY,  C.  J.,  sitting  as  Master. 

\.  judgment  was  obtained  in  the  court  for  the  trial  of 
ill  causes,  by  one  Eagan,  against  the  complainant,  which 
3  afterwards  docketed  in  the  Common  Pleas  of  the  county 
Essex.  By  virtue  of  an  execution,  issued  on  this  judg- 
it,  the  interest  of  the  complainant  in  a  certain  house  and 
such  interest  being  an  undivided  moiety,  was  sold  at 
•iff's  sale,  and  was  purchased  by  the  defendant.  It  is  to 
d  this  sale  that  this  bill  was  filed. 

he  facts  were  these.    Eagan  sued  the  complainant  before 
^3tic>e,  in  Newark.     To  this  suit  the  complainant,  with 
counsel,  appeared,  and  the  result  was  a  non-suit.     On 
following  day,  another  summons  was  served,  and  the 
plainant  charges  in  his  bill,  and  has  verified  the  same 
on  his  examination  as  a  >vitness,  that  he  took  this  sec- 
summons  to  the  office  of  his  counsel,  and  not  finding 
at  home,  left  it  with  his  clerk,  who  promised  him  that 
business  would  be  properly  attended  to.     He  further 
Ji,  that  his  counsel  had  before  this  assured  him  that  the 
ntiff  could  not  recover  against  him,  and  that,  confiding 
^hia  representation,  and  in  the  belief  that  the  suit  would 
looked  after,  he  returned  to  his  home,  which  was  in  Eliza- 
^Jport.     That  he  heard  nothing  more  of  these  proceedings, 
il  he  ascertained  that  his  property  had  been  sold  for  a 
^d  of  its  value,  under  the  judgment  docketed  in  the  pleas  ; 
t  upon  this  discovery  he  tendered  the  purchase  money 
interest  to  the  defendant,  who  refused  to  accept  it. 

2g* 
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The  bill  further  charges  that  the  reason  why  the  suit  wan 
not  defended  was  that  his  counsel  was  taken  sick,  and  in 
that  way  the  business  was  neglected. 

Upon  this  state  of  facts,  it  is  clear  the  complainant  would 
be  entitled  to  relief  in  this  court.  The  foundation  of  his 
equity  is  accident.  His  rights  have  been  lost  by  no  Dili- 
gence or  misconduct  on  his  part,  but  simply  by  the  unavoida- 
ble occurrence  of  the  illness  of  his  counsel.  It  is  not 
necessary  to  vouch  authorities  on  this  point.  The  only  pos- 
sible question  which  can  arise,  is  whether  this  equity  has 
been  rebutted. 

It  is  important  to  observe,  that  the  fact  of  the  prevention 
of  the  attendance  of  the  complainant's  counsel,  by  sickness, 
on  the  trial  before  the  justice,  is  not  denied  in  the  answer. 
This  essential  allegation,  constituting  the  gravamen  of  the 
bill,  has  been  passed  by  in  the  answer,  in  silence.  The  de- 
fendant has  not  even  negatived  his  own  belief  in  its  truth. 
The  complainant,  as  a  witness,  again  attested  its  reality,  a^^^ 
consequently  it  must  be  received  by  me  as  proved. 

It  is  true  that  the  defendant  set  forth  in  his  answer  tb^*^ 
he  did  not  believe  that  the  complainant  had  been  surpris^*^' 
because  the  docket  of  the  justice  showed  that  on  the  retuf  ^ 
day  of  the  second  summons  the  complainant  appeared  ^-'^^ 
obtained  an  adjournment.     The  justice  was  examined  a&    ^ 
witness,  and  testified  that  this  was  the  case,  and  that  on  ^^ 
occasion  specified,  the  complainant  and  his  counsel  did  ^P' 
pear,  and  that  the  suit  was  adjourned  at  their  request. 

The  complainant  is  under  a  different  impression.     Bu*^ 
do  not  think  the  circumstance  of  much  consequence.     ^I^y^ 
complainant,  who  is  evidently  an  ignorant  man,  unskilled    ^' 
the  course  of  legal  proceedings,  may  have  appeared  at    t*^^ 
time  referred  to,  and  subsequently  confided  the  case  to    t*  ^' 
counsel.     I  see  not  the  least  rejison  to  call  in  question    ^'^^ 
fundamental  fact,  that  the  suit  was  left  with  the  counsel    *^ 
be  taken  in  charge,  either  on  the  return  day  of  the  sun^' 
mons,  or  at  the  day  of  trial. 

Having  come  to  the  conclusion  that  the  properly  of  tb^ 
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iplainant  has  been  sacrificed  in  consequence  of  the  ab- 
»,  at  the  time  of  the  trial  before  the  justice,  of  his 
:isel,  and  that  such  absence  was  the  result  of  accident, 
was  not  imputable  to  the  negligence  of  the  complainant, 
•f  any  other  person,  I  think  the  complainant  is  entitled 
he  relief  prayed  for  in  his  bill. 

'he  terms  upon  which  this  relief  should  be  granted  have 
isioned  me  some  perplexity. 

'he  defendant  must  be  re-imbursed  the  purchase  money, 
.  also  ten  dollars  spent  by  him  in  improvements.  But 
ier  the  circumstances,  I  do  not  think  he  is  entitled  to 
^.    He  did  not  act  with  fairness. 

t  appears  from  the  evidence,  that  it  was  the  practice  of 
sheriff,  in  case  the  defendant  in  execution  was  absent, 
was  a  resident  of  this  state,  to  make  an  adjournment  in 
favor.  Both  the  sheriff  and  his  deputy  testify  that  the 
Qdant  gave  them  to  understand  that  the  complainant 
a  non-resident,  and  one  of  them  understood  him  to  say, 
D  inducement  to  proceed  with  the  sale  without  delay, 
the  property  would  be  purchased  for  the  complainant's 

•  There  are  other  circumstances  which  tend  to  confirm 
indication  of  misconduct  against  the  defendant. 

^hall  advise  his  honor,  the  Chancellor,  to  order  a  recon- 
tnce  of  the  premises  in  question,  on  the  terms  above 
ified,  but  without  costs  on  either  side. 

•  does  not  seem  to  me  that  a  reference  to  a  master  is  neces- 
',  as  the  sums  to  be  required  are  all  fixed  by  the  proofs. 


356  CASES  IN  CHANCERY. 


Thomas  v.  ThomM  et  al. 


FfiEDEEicK  S.  Thomas  vs.  Lemuel  Thomas  and  WiLUAii 

H.  Stanford. 

1.  When  a  decedent  leaves  a  deht  due  by  specialty,  and  the  rendoar^ 
fand  has  been  exhausted,  there  being  neither  lands  descended,  nor  lan'^* 
charge<i  with  debts,  the  general  rule  is,  that  the  specific  legacies  andtheliXB  ^ 
devised  must  contribute  ratably  to  discharge  such  debL 

2.  But  in  case  the  decedent  has  secured  such  debt  by  way  of  mortgi^^^ 
on  any  part  of  the  land  devised,  after  the  exhaustion  of  the  general  r  «S' 
siduary  fund,  the  devisee  of  the  mortgaged  land  cannot  call  for  contribati(»  ^« 
either  on  the  general  or  specific  legatees. 

3.  A  right  given  by  will  to  occupy,  at  a  specified  rent,  certain  premie  ^ 
as  long  as  the  devisee  may  desire  to  occupy  the  same  as  a  drug  sto^  ^i 
amounts  to  an  estate  for  life. 

4.  Such  tenant  is  bound  to  keep  down  the  interest  of  the  encumbran^^^^ 
on  tlje  property,  but  lie  cannot  be  compelled,  fts  between  himself  andc-  Jje 
retiainder  man,  to  pay  otf  any  part  of  the  principal. 


Mr.  A.  P,  Condit,  for  complaiuant, 

Mr.  W.  S.  White/lead,  for  Lemuel  Thomas, 

Mr.  T.  Eunyoerij  for  William  H.  Stanford, 

Beasley,  C.  J.,  sitting  as  Master. 

The  only  controversy  in  this  case  is  that  which  has  arise?  ^ 
between  the  defeudants,  and  it  is  one  in  which  the  coraplair^  ' 
ant  has  no  interest.     It  appears  upon  the  answers  whic  ^^ 
have  been  filed,  and,  although  it  is  thus  presented  in  a  fori  ^^ 
somewhat  irregular,  an  opinion  will  be  expressed  on  th-  ^^ 
points  which  have  been  argued,  as  by  this  course  the  necei^ 
sity  of  further  litigation  may  bo  avoided. 

The  object  of  the  suit  is  to  foreclose  a  mortgage.  Luthe^^"  ^ 
S.  Thomas,  who  was  the  mortgagor,  by  his  will,  devised  i\m^  *' 
mortgaged  premises  to  the  defendant,  Lemuel  Thomas,  c^  '^ 
condition  that  he  would  permit  the  other  defendant,  Willia" 
H.  SUinford,  to  carry  on  the  business  of  a  druggist,  in  a  ce^ 
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I  part  of  the  premises  then  occupied  by  him,  so  long  as 
night  desire  to  use  it  for  that  purpose,  at  an  annual  rent, 

to  exceed  one  hundred  dollars,  it  being  expressly  pro- 
^d,  that  this  privilege  should  be  personal,  and  should  not 
5iid  to  his  representatives  or  assigns.  The  testator  then 
ueathed  to  Mr.  Stanford,  the  stock  and  fixtures  in  the 
g  store  above  mentioned,  and  also  all  money  standing  to 

credit  in  the  Mechanics  Bank  at  Newark,  on  condition 
b  he  should  pay  all  the  testator's  debts,  for  which  he  was 
le  on  account  of  said  stock  in  the  business  of  said  store. 

subsequent  clauses,  divers  specific  legacies  are  given  to 
ious  persons,  and  the  residue  of  the  estate,  to  one  of  the 
thers  of  the  testator. 

i^he  questions  discussed  before  me,  relate  to  the  proper 
de  of  marshaling  the  assets  of  the  estate  according  to 
iit^ble  rules,  in  view  of  these  testamentary  dispositions, 
t  was  insisted  by  the  counsel  of  Lemuel  Thomas,  who  is 

devisee  of  the  fee  in  the  mortgaged  premises,  that  the 
duary  estate,  in  the  first  place,  must  be  applied  in  payment 
lie  mortgage  debt;  and  that,  as  that  will  not  be  sufficient, 

specific  legatees  must  contribute,  pro  rata,  with  the 
tgaged  property,  to  discharge  the  residue  of  such  debt. 

argument  urged  in  support  of  this  position  was,  that  the 
i  and  mortgage  in  question  had  been  given  by  the  tes- 
r  himself,  and  that,  consequently,  this  represented  a  debt 
from  him  by  specialty ;  and  that  it  was  the  w^ell  settled 
,  that  in  such  cases,  upon  the  exhaustion  of  the  residuary 
I,  and  the  pecuniary  legacies,  the  specific  legacies  and  the 
I  devised,  when  there  is  neither  land  charged  with  debts, 

land  descended,  must  bear  the  burden  in  the  ratio  of 
r  respective  values.     In  support  of  this  proposition  vari- 
authorities  were  cited,  which  fully  sustain  it. 
►ut  the  rule  thus  contended  for  and  established,  does  not 
ly  in  the  present  instance.     There  is  a  circumstance  in 

case  which  did  not  exist  in  those  recorded  in  the  author- 
s  referred  to.    They  belonged  to  the  class  of  cases  in  which 

debt  secured  by  specialty,  had  not  been  imposed  by  the 
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testator  himself,  on  any  part  of  his  estate,  and  under  sucrVi 
conditions,  undoubtedly,  the  rule  above  propounded  obUua^ 
But  where  there  is  a  specific  lien  on  the  real  estate  devise*:^) 
as  in  the  case  now  before  me,  a  different  principle  of  distr  :** 
bution  is  introduced.  If  this  debt  of  the  testator  existed  i>  ^ 
the  shape  of  a  bond,  it  would  have  been  no  lien  on  any  pa^^^^ 
of  the  estate ;  but  if  the  holder  of  such  specialty  had  proceed^==A 
to  enforce  his  claim,  after  the  exhaustion  of  the  perwn^:^' 
assets,  which  would,  of  course,  be  the  primary  fund,  andha^^^ 
proceeded  to  raise  the  residue  out  of  the  real  estate,  in  suc^-^'^ 
case,  a  clear  right  in  equity  would  have  supervened  in  tt:::^^^ 
devisee,  to  call  upon  the  specific  legatees  for  a  ratable  co^^*' 
tribution. 

In  such  an  attitude  of  rival  interests,  according  to  tt:^==^^ 
established  gradation  of  liability,  the  appropriation  would  b*^^^' 
first,  the  residuary  fund ;  next,  general  pecuniary  legacie^^*' 
and  then,  paripass^c,  specific  legacies  and  devised  lands.  Thr    -^ 
was  the  order  of  contribution  recognized  and  acted  upon  i  ^^^ 
the  case  of  Shreve  v.  Shreve,  decided  in  the  Court  of  AppeaET  -^ 
of  this  state,  in  the  Term  of  June,  1864.     But  the  distinctio  ^^^ 
is  between  the  mere  general  right  of  the  holder  of  a  specialt^-^^^? 
debt  to  levy  it  at  his  pleasure  on  the  real  or  personal  estat^^^""^* 
and  the  lien  growing  out  of  such  debt,  imposed  by  the  testate 


n 


himself  upon  the  land.  In  such  event,  the  doctrine  hasbeec 
long  established  that,  after  the  application  of  the  genera^^^ 
residue  of  the  estate,  the  land  thus  encumbered  must  solely  -*J 
bear  the  burden.  By  force  of  such  a  testamentary  dispoei^^  *^' 
tion,  the  devisee  of  the  encumbered  land  cannot  disappoin-^^ 
either  the  specific  or  general  legatees. 

The  early  decisions  in  which  this  rule  is  propounded  an-  -^^ 
applied,  are  those  of  Lutkins  v.  Leigh,  cases  tempore  To*— — ^' 
bot  53,  and  Forrester  v.  Leigh,  Ambler  171.  And  in  m< 
modern  times,  the  rule  has  often  been  received  as  of  unqu( 
tionable  obligation,  both  by  text  writers  and  in  judicial  opi' 
ions.  2  Hopcr  on  Leg.  957 ;  2  WiUiam^s  on  Ux'rs  1453; 
Jarman  on  Wills  428,  and  the  cases  cited. 

In  the  case  in  hand  therefore,  in  my  opinion,  that  partr  of 
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the  estate  of  the  testator  which  is  comprehended  in  the 
residuary  clause  of  the  will,  must  be  first  taken  and  applied 
to  the  payment  of  the  debts,  including  the  claim  of  the  com- 
plainant, and  the  residue  of  such  claim  must  be  paid  out  of 
the  inortgaged  property.  For  the  payment  of  this  debt,  the 
specific  legatees  cannot  be  called  upon  to  contribute. 

The  counsel  of  the  defendant,  Lemuel  Thomas,  further  in- 
sisted, on  the  argument^  that  the  interest  of  Mr.  Stanford  in 
the  mortgaged  land  must  be  held  liable,  proportionably,  for 
payment  of  the  complainant's  demand. 

There  appears  to  be  no  room  for  doubt  on  this  point.  The 
^ill  gives  this  defendant  the  right  to  enjoy  a  part  of  the 
Mortgaged  property,  paying  a  rent  the  maximum  of  which 
'^  cJesignated,  as  long  as  he  may  desire  to  use  it  as  a  drug 
®*OTe.  This  gives  Mr.  Stanford  a  freehold  interest  in  the 
P^^mises ;  his  estate  is  deemed,  in  law,  one  for  life.  1  Washb, 
^^^  Seal  Prop.  88.  One  of  the  incidents  of  such  an  estate 
^^*  that  the  tenant  must  keep  down  the  interest  of  the  en- 
cumbrances on  the  property  enjoyed  by  him,  but  he  is  not 
'^X'ced,  as  between  himself  and  the  reversioner  or  remainder- 
man, to  pay  oflf  the  principal  of  any  moneys  charged  upon  it. 
^nd  it  is  also  equally  clear,  that  if  he  is  obliged  to  take  up, 
^^  his  estate  is  taken  to  pay  off",  the  principal  of  such  an  en- 
cumbrance, he  will  become  a  creditor  of  the  estate  for  the 
Amount  so  paid,  deducting  the  value  of  the  interest  he  would 
tiave  to  pay  during  his  life.  See  the  rule  as  stated  by  Judge 
^tory,  1  JEq.  Jur.,  §  487. 

But  this  and  the  other  question  discussed  are  aside  from 
"the  purpose  of  this  suit.  The  proper  parties  are  not  before  the 
court  to  authorize  the  marshaling  of  the  assets. 

The  only  decree,  therefore,  which  can  be  rendered,  is  the 
ordinary  one  for  the  foreclosure  and  sale  of  the  mortgaged 
property;  and  I  shall  consequently  advise  the  Chancellor  to 
make  that  decree. 
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George  L.  Whitney  aud  others  vs,  Louis  S.  Robbiw  and 

others. 

1.  Tlie  jurisdiction  of  the  Court  of  Chancery  to  collect  the  chosesin  tctiotx 
of  a  judgment  debtor,  and  apply  them  to  the  payment  of  his  debts,  b** 
ne\rer  been  assumed  in  this  state,  until  conferred  by  the  acts  of  March  2^^ 
1845,  (Famph.  Laws  141),  and  April  12th,  1864,  (Ihrnph.  Law%  704.) 

2.  A  suit  brought  by  a  creditor,  under  these  acts,  must  be  brought  io^ 
himself  alone,  and  not  for  himself  and  such  other  Creditors  as  mayjoi^ 
therein.     The  relief  given  is  for  the  creditor  who  pursues  the  statote;  o^ 
others  are  entitled  to  share  with  him  the  benefits  of  the  proceeding  na 
he  is  satisfied. 

3.  To  a  bill  filed  for  discovery  and  relief,  under  the  above  mentioa 
acts,  all  persons  through  whom  the  title  of  the  property  charged  to  be  he  1^^ 
m  trust  had  passed,  and  who  knew,  therefore,  the  truth  of  the  facts  to 
inquired  into,  are  proper  parties.    Such  bill  is  not  liable  to  the  objecti^ 
of  multifariousness,  on  the  ground  that  other  facts  may  be  inquired  iia 
with  which  they  have  no  concern,  and  that  the  receiver  may  receive  otfai- 
property  than  that  in  which  they  were  interested. 

4.  The  appointment  of  a  receiver,  under  said  acts,  must  depend  upon  t 
fact  whether  any  chose  in  action  or  property  held  in  trust  for  the  debu^" 
has  been  discovered  by  the  answers,  examination,  or  evidence. 

5.  Tliat  an  answer  is  insufficient  in  some  particulars,  does  not  destroy  •> 
effect  u[)on  the  points  upon  which  it  answers  directly.    And  where 
complainant  lias  accepted  it,  he  is  bound  by  it. 


The  bill  of  complaint  sets  forth  that  the  complainan 
Whitney,  on  the  8th  of  March,  1864,  issued  an  attachmenrr''^ 
out  of  Hudson  county  Circuit  Court,  by  which  two  lots  o^*^  ^ 
South  Third  street,  in  Jersey  City,  wore  duly  attached 
the  property  of  Louis  S.  Robbins,  the  defendant  thereir' 
That  the  complainants,  West  and  Caldwell,  were  admitted  f 
creditors  in  said  attachment.  That  Robbins  appeared  an 
dissolved  the  attachment ;  and  that  on  the  20th  day  of  Fe 
ruary,  18G5,  judgments  were  obtained  against  him  by  Whi 
ney  for  $971.86,  and  by  Caldwell  and  West  for  $1078.6-  <^* 
besides  costs.  That  writs  oi  fieri  facias  were  issued  on  sa  "*" 
judgments,  and  returned  by  the  sheriff  unsatisfied,  with  t^^^ 
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further  return,  that  he  could  fiud  no  goods  and  chattels,  or 
lauds:  whereon  to  lew. 

The  bill  further  states,  that  in  1864,  Louis  S.  Bobbins 

plac€«l  in  the  hands  of  Matthew  P.  Robbins  a  large  amount 

of  money,  to  be  invested  for  him,  in  the  name  of  Matthew, 

for  the  purpose  of  protecting  the  same  from  the  creditors  of 

Louis,  who  was  largely  in  debt.     That,  with  said  money, 

M.  P.  Robbins  purchased  said  two  lots,  and  took  the  deed 

JD  his  own  name,  but  in  trust  for  said  L.  S.  Robbins.     That, 

on  the  first  of  February,  1864,  M.  P.  Robbins,  at  the  request 

0^  Ij.  S.  Robbins,  for  the  avowed  purpose  of  enabling  him 

"Qtter  to  elude  his  creditors,  conveyed  said  lots  to  Clara  Au- 

S^sta  Robbins,  the  Wife  of  Louis  ;  intending  that  she  should 

convey  them  to  his  brother-in-law,  the  defendant,  W.  W. 

Keith.    That,  on  the  0th  of  February,  1863,  L.  S.  Robbins 

^nd  tia  wife  conveyed  the  same  to  Keith,  without  considera- 

t'on,  by  and  for  the  nominal  consideration  of  one  dollar,  in- 

^^ciinff  the  same  to  be  held  in  trust  for  L.  S.  Robbins.  That 

-^^Ath,  on  the  first  of  October,  1864,  conveyed  said  lots  to 

,^^^     defendant,  Mii\thorn,  for  the  nominal  consideration  of 

^2CX).     That  said  conveyance  to  Keith  and  Minthorn  were 

y^t.Vi  without  any  consideration  paid,  and  intended  in  trust 

^^  L.  S.  Robbins,  who  procured  the  same  to  be  made  to  de- 

^H\id  his  creditors. 

The  bill  prays  a  discovery  and  order  for  the  examination 
^t  L.  S.  Robbins  before  a  miister  to  make  discovery  of  his 
filings  in  action,  for  a  receiver,  and  for  a  conveyance  by  L. 
^.  Robbins  and  his  assigns ;  also,  that  the  conveyances  to 
lieith  and  Minthorn  be  set  aside,  and  that  the  property  and 
tilings  in  action  of  L.  S.  Robbins  be  appropriated  to  the  pay- 
ment of  the  complainants'  two  judgments. 

An  order  wjis  made  for  the  examination  of  L.  S.  Robbins, 
which  was  had;  several  other  witnesses  were  examined,  in- 
cluding M.  P.  Robbins. 

The  defendants,  L.  S.  Robbins  and  wife,  Keith,  and  Min- 
thorn appeared,  and  except  Minthorn,  against  whom  a  de- 
cree pro  confesao  was  taken,  answered.     Ihoy  deny  that  the 
\0L.  n.  2h 
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lots  were  purchased  with  L.  S.  Robbins'  money,  or  for  his 
use,  or  with  his  knowledge  or  consent.  They  admit  that 
they  were  conveyed  to  his  wife  for  a  consideration  paid  by 
him,  and  that  they  were  conveyed  by  her  to  Keith,  as  stated 
in  the  bill,  but  for  a  consideration  of  $1700,  which  was  paid 
by  Keith  to  Robbins,  by  crediting  that  sum  in  an  accoant 
actually  owing  by  Robbins  to  Keith ;  that  they  were  con- 
veyed by  Keith  to  Minthorn,  as  stated  in  the  bill,  for  the 
consideration  of  $4200,  expressed  in  the  deed,  of  which 
$2800  was  paid  in  cash  by  Minthorn  to  Keith,  and  $1400 
by  assuming  an  old  mortgage  to  that  amount  on  the  lots, 
and  that  the  cash  was  used  by  Keith  in  his  business. 
They  disclaim  all  interest  in  the  premises,  and  deny  that 
they  are,  or  were,  held  by  Keith  or  Minthorn>  in  anyway, 
in  trust  for  L.  S.  Robbins. 

A  replication  was  filed,  and  after  issue  joined,  testimonj 
was  taken  in  addition  to  the  depositions  under  the  order  t<^^ 
examination,  which  were  also  used  on  the  hearing;  thep^*' 
ties  having,  pursuant  to  the  statute,  filed  notices  of  their  i  ^' 
tentiou  so  to  use  them. 

The  testimony,  as  to  the  fact  whether  the  lots  were  orij^^ 
nally  purchased  for  L.  S.  Robbins,  and  with  his  money,  or  wi  '^ 
Ills  assent,  was  conflicting  and  directly  contradictory ;  th^* 
of  L.  S.  Robbins,  on  the  one  side,  and  M.  P.  Robbins,  on  tl  -- 
other,  being  respectively  supported  by  other  witnesses,  docu^ 
ments,  and  corroborating  facts* 

But  there  was  no  direct  evidence,  on  either  side,  whethr^ 
the  conveyances  to  Keith  and  Minthorn  were  without  coj^ 
sideration,  except  the  examinations  of  L.  S.  Robbins. 

The  cause  was  argued  before  A*  0.  Zabriskie,  esq.,  ma8t«^= 
sitting  for  the  Chancellor. 

Mr,  J.  Weart,  for  complainants. 

Mr.  Hansom,  for  defendants. 
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The  Master.  The  bill  in  this  case  is  founded  on  the 
act  of  March  20th,  1845,  (Nix.  Dig.  106,  §  81,)  and  the  sup- 
plement of  April  12th,  1864,  {Pamph.  Laws  704.)  These 
acts  were  intended  to  enable  judgment  creditors  to  reach 
things  in  action,  debts  due  to  the  defendant,  and  property 
lield  in  trust  for  him,  which  could  not  be  levied  on  and  sold 
l)y  execution  at  common  law,  or  by  the  statutes  then  in 
force.  The  "  act  to  prevent  fraudulent  trusts  and  assign- 
ments," approved  March  7th,  1850,  Nix.  Dig.  271,  gave  in 
the  courts  of  law,  a  like  remedy  as  was  designed  to  be  given 
hy  these  acts  through  the  more  eflScacious  and  suitable 
Machinery  of  this  court.  Money,  bank  notes,  and  shares  in 
orporations,  had  necessarily  been  made  liable  to  execution 
►y  statute;  but  other  rights  in  action  or  property,  held  in 
rust  for  the  defendant,  could  not  be  levied  on  or  sold.  In 
England,  the  10th  section  of  the  Statute  of  Frauds,  29 
Charles  2,  ch.  3,  had,  by  express  terms,  made  trust  estates 
iable  to  levy,  oa  executions  against  the  cestui  que  trusty  and 
lie  Court  of  Chancery  gave  its  aid  to  remove  impediments 
tnd  to  secure  the  trust  property  to  the  execution  creditor. 
3at  when  the  English  statutes  were  abrogated,  the  provi- 
lions  of  this  section  were  not  incorporated  into  the  state 
statutes,  and  trust  estates  were  no  longer  liable  to  seizure 
and  sale  on  execution.  And,  although  in  New  York,  and  to 
a  certain  extent  in  England,  attempts  were  made  to  estab- 
lish the  jurisdiction  of  the  Court  of  Chancery  to  collect  the 
choses  in  action  of  a  judgment  debtor,  and  apply  them  to  the 
payment  of  his  debts,  it  was  a  new  branch  of  equity  jurisdic- 
tion, not  established  before  the  Revolution,  and  in  New  Jer- 
sey has  never  been  assumed  by  this  court,  until  conferred 
by  the  statutes  above  mentioned. 

The  suit,  in  this  case,  is  rightly  brought  by  the  complain- 
ants for  themselves  alone,  and  not  for  themselves  and  su(;h 
other  creditors  as  may  join  therein.  The  relief  given  is  for 
thecre<iitor  who  pursues  the  statute ;  no  others,  either  credi- 
tors at  large  or  judgment  creditors,  are  entitled  to  shai*e 
with  him  the  benefits  of  the  proceeding,  until  he  is  satisfied. 


364  CASES  IN  CHANCERY. 


Whitney  et  al.  v.  Robbins  et  al. 


And  the  objection  taken  on  this  ground  in  the  answer,  ty 
way  of  demurrer,  and  upon  the  argument,  cannot  prevail. 

The  objection  taken  in  like  manner  on  the  ground  of  mul- 
tifariousness, cannot  defeat  the  complainants.  All  the  de- 
fendants are  rightly  joined  in  this  bill,  for  the  discovery  and 
the  relief  authorized  by  the  statutes.  They  are  the  persons 
through  whom  the  title  of  the  property,  charged  to  be  held 
in  trust,  had  passed,  and  who  knew  the  truth  as  to  the  facts 
inquired  into.  That  other  facts,  in  which  they  have  no  con- 
cern, may  be  inquired  into,  and  that  the  receiver  appointed 
may  receive  other  property  than  that  in  which  they  were 
interested,  does  not  make  this  bill  multifarious,  for,  by  the 
acts,  it  must  be  to  discover  all  the  defendant's  property  and 
things  in  action,  by  whomsoever  held.  The  prayer,  that  the 
deeds  to  some  of  the  defendants  be  declared  void,  and  thev 
be  compelled  to  convey  to  a  receiver,  is  a  prayer  for  relief 
that  cannot  be  had  in  this  suit,  and  as  these  defendants  are 
proper  parties  for  the  discovery,  an  improper  prayer  cannot 
make  the  bill  liable  to  the  objection  of  multifariousness. 

Whether  the  original  purchase  of  these  lots  by  M.  P. 
Robbins  was  for  himself,  or  in  trtist  for  L.  S.  Eobbins,  is  a 
fact  difficult  to  determine,  from  the  conflicting  and  contra- 
dictory testimony.  But  as  this  case  is  presented,  the  deter- 
mination of  that  point  is  not  necessary  to  decide  it. 

The  relief  provided  for  by  these  acts  is,  the  discover}'  of 
])roperty,  preventing  its  payment  to  the  defendant  or  transfer 
to  a  stranger,  having  a  receiver  to  collect  and  sell  it,  to  whom 
the  court  can  compel  the  defendant  to  convey  it,  and  the  ap- 
plication of  it  to  pay  the  debt  of  the  complainant. 

The  appointment  of  a  receiver  must  depend  U{K)n  the  fact 
whether  any  chose  in  action  or  property,  held  in  trust  for 
the  debtor,  has  been  discovered  by  the  answers,  examina- 
tion, or  evidence.     This  is  clearly  the  intention  of  the  act. 

In  this  case,  the  only  property  that  the  complainants 
claim  to  have  discovered,  is  the  two  lots  in  Jersey  City. 
Now,  to  entitle  the  complainants  to  a  receiver,  it  must  ai>- 
pear  that  they  are  now,  or  were,  at  the  filing  of  the  bill,  hold 
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in  trust  for  Louis  S.  Bobbins.     That  they  were  once  held  in 
trust  for  him  will  not  suflSce, 

Now,  if  we  take  for  granted  the  allegation  of  the  complain- 
ants, and  the  proof  of  their  witnesses,  that  these  lots  were 
purchased  and  held  by  M.  P.  Bobbins,  in  trust  for  L.  S. 
Bobbins,  and  that  after  the  conveyance  to  his  wife,  they  were 
held  by  her  in  trust  for  him ;  when  we  come  to  the  next  step, 
which  is  the  conveyance  to  Keith,  there  is  no  proof  that  this 
Was  without  consideration,  or  in  trust  for  L.  S.  Bobbins.  He 
and  his  wife  and  Keith  have  all  answered.     On  this  point 
their  answers  are  responsive  to  the  bill,  and  on  matters 
Within  their  personal  knowledge.     They  swear  that  the  con- 
veyance was  in  good  faith,  and  for  a  valuable  and  adequate 
zsonsideration,  paid  by  allowing  a  credit  to  that  amount  on 
an  account  due  from  Bobbins  to  Keith.     If  this  be  true,  the 
consideration  is  as  good  and  sufficient  as  if  paid  in  cash.  The 
legal  title,  on  the  showing  of  the  complainants,  was  in  Clara, 
as  trustee  for  her  husband,  L.  S.  Bobbins.     The  trustee  and 
cestui  que  trust  join  in  a  conveyance  for  a  valuable  considera- 
tion, and  with  full  covenants  of  warranty ;  this  conveys  the 
property  free  from  the  trust. 

That  the  answers  of  Bobbins  and  Keith  are  insufficient  in 
some  particulars,  does  not  destroy  their  effect  upon  the 
points  upon  which  they  answer  directly.  Few  answers  are 
lull  and  perfect,  The  complainants  could  except  and  compel 
full  answers ;  tbey  have  accepted  these  answers  as  they  are, 
and  are  bound  by  them. 

If  there  had  been  conflicting  testimony  on  the  fact  of  the 
consideration,  the  omission  to  answer  fully  would  have  im- 
paired the  weight  of  the  answer  as  against  the  testimony. 

These  answers  are  supported  by  the  testimony  of  L.  S.  Bob- 
binji,  and  are  directly  contradicted  by  no  one.  The  circum- 
stances of  suspicion  proved,  though  entitled  to  consideration, 
are  not  sufficient  to  overcome  these  positive  answers  and 
this  testimony,  especially  on  a  point  that  the  complainants 
are  bound  to  prove  affirmatively,  to  entitle  them  to  relief. 
Xba  saiqe  cousiderations  will  apply  to  the  conveyance  to 

2^* 
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Minthorn.  Keith  answers  positively  that  the  consideration 
of  $2800  was  paid  in  cash,  and  that  he  used  it  in  his  busi- 
ness. This  answer  may  be  false.  There  are  circumstances  tha-t 
throw  suspicion  upon  it.  That  Minthorn,  the  only  party  wb<3 
seems  to  have  an  interest,  has  not  answered,  is  a  strong  cix" 
cumstance,  but  will  not  supply  the  want  of  evidence,  though  i 
might  weigh  much  in  a  conflict  of  testimony.  That  the  bi  1 
is  taken  as  confessed  against  him  cannot  aid.  No  relief  ^ 
to  be  had  against  him  in  this  suit ;  it  is  only  for  a  receiver 
against  L.  8.  Robbins.  Minthorn  is  called  upon  for  a  di 
CO  very  to  found  that  relief  upon. 

Before  the  Chancellor  can  give  relief  in  this  proceedin 
it  must  appear  by  proof  that  some  person  owes  the  defen 
ant  otherwise  than  for  personal  services,  or  holds  properl:::^ 
in  trust  for  him  not  proceeding  from  a  stranger.     In  tb- ' 
case  there  is  no  sufficient  proof  of  this.     There  are  circu 
stances  that  raise  suspicion,  strong  suspicion,  that  there 
something  wrong  in  the  conduct  of  L.  S.  Bobbins,  in  rej 
to  this  property,  but  they  fall  short  of  convincing  me  th-s 
the  property  is  now  held  in  trust  for  him. 

I  therefore  feel  constrained  to  advise  the  Chancellor 
dismiss  the  complainants,  but  that  such  dismissal  be  witbo 
costs. 
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20RGE  Cramer  and  Edward  Pierson  vs.  James  A. 
Reford  and  Ann,  his  wife. 

George  S.  Corwin  va.  Same  Defendants. 

HN  F.  VooRHEES  V8.  James  A.  Reford  and  wife, 

and  others.* 

HN  C.  Doremus  v8,  James  A.  Reford  and  wife, 

and  others. 

iTie  wife's  earnings,  and  the  avails  of  her  labor,  during  coverture, 
a;  to  her  husband,  and  he  cannot,  as  against  his  creditors,  give,  or 
to  give,  them  to  her. 

^eal  estate  purchased  with  the  wife's  earnings,  during  coverture, 
g  to  the  husband,  and  is  subject  to  be  taken  for  his  debts. 

k  conveyance,  in  view  of  future  indebtedness,  and  with  an  intent  to 
the  property  beyond  the  reach  of  creditors,  is  fraudulent,  as  against 
ors,  and  will  be  set  aside. 

.\  husband  cannot  testify  in  favor  of  his  wife  in  a  civil  suit  in  which 
a  party. 

lese  cases  were  argued  together,  by  consent,  before  J. 
on,  esq.,  sitting  for  the  Chancellor. 

v.  H,  C,  Pitnei/f  for  all  complainants. 

ere  Reford  and  wife  competent  witnesses  ? 

The  legal  title  is  in  Mrs.  Reford.  The  bill  is  filed  to 
1  her  title.  Her  husband  cannot  be  sworn  as  a  witness 
er.     Bird  v.  Daoisy  1  McCarter  467. 

Mr.  Reford  was  not  a  mere  formal  party.  He  is  the 
)r,  and  the  allegation  is  that  the  property  is  his,  and 
J  must  be  a  decree  against  him. 

le  same  principle  that  excludes  the  hasband  from  swear- 
br  the  wife,  excludes  the  wife  from  swearing  for  the 
and. 


*  1  McCarter  155. 
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The  complainants,  though  sworn,  confined  their  testiraonj 
to  matters  strictly  within  §  27,  Nix.  Dig.  928. 

Again,  the  husband  being  incompetent,  the  complainants 
were  incompetent,  and  the  complainants  being  incompetent, 
it  follows  that  the  wife  is  also  incompetent.  Ifix.  Dig.  938, 
§34. 

It  follows  that  neither  the  deposition  of  Mr.  or  Mrs.  R©* 
ford  should  be  read. 

I  shall  consider  the  case  as  if  both  depositions  were  n 

As  to  the  merits.  Complainants  ask  conveyances  to  be 
aside  as  fraudulent,  and  the  land  in  question  subjected  t^ 
the  lien  of  their  judgments  and  sold  to  pay  them,  on  thr^^ 
grounds. 

First.  The  debt  upon  which  Corwin's  judgment  is  founded 
arose  prior  to  the  conve3'ance8. 

Second.  Reford  was  indebted,  on  the  25th  of  March,  185^ 
(the  date  of  the  deed,)  to  John  Henry  Ehlers,  in  about  $1(K^^ 
to  the  church,  for  a  pew  bought,  in  the  sum  of  $90 ;  and  * 
the  Newark  City  Bank  for  $500,  on  a  note  made  by  Jam.  ^^ 
W.  Crane,  indorsed  by  Reford,  Ehlers  and  Simeon  BaldwL  ^ 
and  which  was  an  accommodation  note  got  up  to  raise  mon^^ 
for  Reford  to  start  business.  The  execution  and  delivery  ^ 
the  deeds  made  him  insolvent.  Before  the  actual  delivery  ^ 
the  deeds  he  became  largely  indebted  to  divers  other  persons 

Third.  The  deeds  were  made  in  contemplation  of  futu  ^ 
indebtedness,  and  the  case  is  within  the  principle  of  Bc&^^ 
vian  V.  Montgomery ^  1  McCarter  106 ;  Belford  v.  CroMy 
C.  E.  Green  265. 

I,  Corwin's  claim  consists  mainly  of  a  note  of  $540,  giv^ 
by  Reford   to  one  Kay,  for  rent  of  Pocahontas  paper  mi 
and  which  note  Corwin  indorsed,  at  Reford's  request,  and 
his  accommodation,  and  Wcis  obliged  to  pay.     Reford  was  i 
solvent.     It  is  so  alleged  in  Corwin's  bill,  and  admitted  in  t 
answer,  or  not  denied.     Corwin  claims  that  this  note  stii 
in  place  of  the  rent,  and  that  the  judgment  upon  it  is  to 
considered  here  in  equity,  and  for  the  purpose  of  this  8C3  /< 
as  if  it  had  been  recovered  upon  the  lease  itself,  and  that  t>£^ 
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debt  represented  by  that  judgment  originated  when  the  con- 
tract to  rent  was  entered  into. 

This  position  rests  upon  the  familiar  principle  of  subroga- 
tion or  subatUulion^  which  obtains  where  a  surety  pays  a 
debt  for  his  principal, 

Corwin  was  surety  for  the  rent,  and  his  position  in  this 
suit  is  the  same  as  would  be  that  of  Kay,  the  lessor,  if  he 
had  recovered  judgment  on  the  lease.  Dias  v.  Boucliard^  3 
Biw.  Ch.  R.  485.  In  that  case  the  complainants  had  paid 
government  duties  for  a  party  who  failed  and  made  an 
assignment,  and  filed  their  bill  in  equity  against  the  assignee, 
claiming  to'stand  in  place  of  the  United  States,  and  have 
priority  of  payment  of  their  debt,  and  it  was  so  allowed. 
See  also  Eddy  v.  Travers,  6  Paige  521. 

In  lAdderdalea  JSxrsv.  Robinsons  Exr^  12  Wheat.  594, 
it  was  held  that  under  the  statute  of  Virginia,  giving  to 
debts  due  xx^on  protested  bills  of  exchange  the  rank  of  judg- 
ment debts,  a  joint  indorser  who  hiis  paid  more  than  his 
share  of  the  debt,  has  a  right  to  satisfaction  out  of  the  as- 
sets of  his  co-indorser,  with  the  priority  of  a  judgment 
debtor.     See  reasoning  of  Johnson^  /.,  page  596. 

I  cite  also  Burrows  et  al.  v.  Carnes  Adrnrs,  1  Desaus. 
409,  which  was  a  case  of  payment  and  satisfaction  of  record 
of  a  judgment  against  a  surety,  and  the  judgment  was  re- 
vived ;  also  Exrs  of  Wayles  v.  Randolph^  2  Call  125,  a  case 
of  payment  of  a  bond  by  a  surety,  without  assignment, 
and  bill  by  him  claiming  standing  of  a  speciaZ^y  creditor,  and 
so  held. 

The  English  cases  do  not  go  quite  so  far  in  this  direction 
as  the  American  cases,  but  the  practical  result  is  the  same. 
The  case  of  Copis  "v.^Middleton,  1  Turner  ^  Russell  224,  is 
cited  by  Story  as  restraining  the  rule.  But  he  admits  the 
Ameriam  cases  are  mainly  the  other  way.  1  Story  s  Eq, 
Jur.,  §  493,  note;  §  499  b,  and  note,  where  Justice  Story  says 
Copia  V.  Middleton  is  not  followed  in  America;  §  499  c;  § 
500,  501,  502 ;  Robinson  v.  Wilson,  2  Madd.  569. 

In  this  case  now  before  the  court,  the  debt  is  the  same ; 
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its  form  only  is  changed.  It  is  not  a  question  of  9pecialty,(X 
simple  contract^  or  judgment ;  not  a  question  of  charadir^ 
but  of  origin. 

When  did  the  debt  for  which  Reford  gave  the  note  in 
question  arise?     Clearly,  when  he  entered  into  the  contract 
to  lease  the  paper  mill.     The  obligation  he  then  entered 
into,  has  never  been  discharged  by  him.     He  cannot  claim 
that  he  has  paid  it;  as  to  him,  it  is  unpaid. 

Corwin's  position  in  this  suit,  is  precisely  the  same  as  if 
judgment  had  been  recovered  upon  the  lease  itself.    What 
then  is  the  date  of  the  origin  of  this  debt?     The  rent  ac- 
crued between  October  1st,  1858,  and  April  Ist,  1859,  but  the 
lease  is  dated  April  Ist,  1858,  and  the  covenant  to  pay  this 
rent  was  then  made.     It  yfus  ^^  debitum  in  prcssentij  sdve^^' 
dum  infuturoy 

It  is  not  necessary  for  the  purposes  of  this  case,  to  go  as  f^^ 
as  the  cases  have  gone.  Man  v.  Bainsborough,  2  KebU  9^ ' 
Twynes  case,  3  Coke  82 ;  Jackson  v.  Myers,  18  Johns.  .^^ 
426 ;  Jaxikson  v.  Mather,  7  Cowen  301 ;  Jackson  v.  SewaT^> 
5  Cowen  G7  ;  Roberts  on  Frauds,  455,  459. 

The  lease  is  dated  April  1st,  1858,  and  we  contend  that       ^ 
is  sufficient  for  our  purpose  at  that  date. 

The  deed  to  the  son,  J.  Banks  Reford,  is  dated  March  25t-    ^' 
1858;  certificate  of  acknowledgment,  May  Ist,   1858;  r^^ 
corded  May  17th,  1858.      Mr.  McDonald  swears  that  \^^^ 
deed  was  left  in  his  hands,  as  an  escrow,  to  be  delivered 
the  grantee  when  his  wife  should  acknowledge  it.     It  wasc^^^' 
tvxilly  delivered  May  ith,  1858.    That  is  the  first  that  the  so —  ^» 
or  anybody  for  him,  had  the  deed.     There  was  no  delivei 
in  laio,  until  that  day.  May  4th,  1858.     As  to  creditors  ai 
all  the  world,  there  was  no  transfer  until  May   17th, 
the  day  it  wjvs  lodged  for  record. 

There   being  no  change  of  possession,  the   registery        ^^ 
deeds  was  the  only  notice  the  public  had  of  the  change       ^' 
title.     If  these  positions  are  correct,  there  is  an  end  of  t>^^ 
case. 

James  A.  Reford  was  in  full  possession,  as  absolute  owim^/ 
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for  seven  weeks  after  the  date  of  the  lease,  and  then  settled 
he  property  on  his  wife,  without  consideration.  Under  the 
oilbrm  rule  of  equity,  in  such  cases,  the  settlement  must 
^  set  aside.  Meade  v.  Livingston,  3  Johns,  Ck.  H,  600 ; 
>oJc  V.  Johnson,  1  £eas.  51. 

IBut  we  are  able  to  trace  the  origin  of  this  debt  further 
-cii  than  April  1,  1868,  the  date  of  the  lease.  The  con- 
^^^<2t  to  enter  into  the  lease  was  made  about  Febmary  25th, 
»-S8.  Reford  answered  Kays  letter  of  February  2bth,  1858, 
-<3  then  a  valid  contract  was  made.  Reford  says  he  con- 
l^red  himself  bound  February  23d,  1868.  He  was  then 
Solvent. 
-^  contract  to  take  a  lease  is  as  well  known  to  the  law,  and 

^uity,  as  the  lease  itself.  In  equity,  the  title  changes 
fcxen  the  preliminary  contract  is  made^  as  well  in  contracts 
'    lease  as  in  contracts  to  purchase. 

On  a  question  of  origin  or  nativity,  we  go  back  to  the  first 
S^eement  or  understanding. 

This  view  of  the  case  takes  us  entirely  back  of  the  con- 
^yance  in  point  of  time,  and  makes  it  conclusively  fraudu- 
^nt,  as  to  Corwin's  debt ;  and  being  set  aside  as  to  him,  all 
t^e  other  judgment  creditors  come  in,  unless  Mrs.  Reford's 
'-^ence  puts  her  in  the  position  of  a  purchaser  for  value. 

II.  Indebtedness)  at  the  date  of  the  settlement,  to  other 
Parties. 

At  the  date  of  the  deed,  Reford  owed  some  $700,  besides 
he  debts  incurred  in  the  purchase  of  stock  for  the  mill. 

According  to  the  English  practice,  these  concurrent  debts 
o  third  parties,  are  sufficient  to  set  aside  the  conveyance  as 
o  subsequent  creditors,  provided  they  are  considerable,  and 
he  settlement  include  all,  or  nearly  all,  the  grantor's  prop- 
erty. Ltish  V.  WiUcinson,  6  Vesey  387 ;  Kidney  v.  Coussmaker, 
12  Ibid.  155 ;  Towashend  v.  WbvdJuxm,  2  Ibid,  10 ;  Town- 
tcTid  V.  Westacott,  2  Beav.  345 ;  S.  C,  i  Beav.  68 ;  Richard- 
«Mi  V.  Smallrveed,  Jacob  666,  667,  and  note. 

In  this  case  before  the  court,  the  settlement  covered  every 
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particle  of  the  grantor  8  property,  and  left  him  nothing, 
became  thereby  absolutely  insolvent.     His  insolvent  exanoi- 
nation  shows  he  had  no  personal  property. 

All  the  cases  show  that  if  the  grantor  was  insolvent,  sab- 
sequent  creditors  may  avoid  the  settlement.  The  evidence 
proves,  conclusively,  that  Reford's  circumstances  never  im- 
proved, but  that  his  embarrassments  increased  until  finiJ 
failure. 

Whitiington  v.  JcnnhigSy  6  Simoii8  498,  is  direct  authority 
to  sustain  the  bills  of  Cramer  (Sf  Co,  and  Voorhees,  upon  tl^e 
strength  of  Reford's  concurrent  indebtedness  to  them. 

True,  Reford  did  on  one  occasion  settle  with  these  com- 
plainants, and  give  his  notes  in  payment,  but  he  oontinae^ 
to  purchase  on  credit,  and  was  never  out  of  their  debt.  I^ 
general  a  mere  substitution  of  a  new  debt  for  an  old,  is  x^^ 
payment.  Richardwn  v.  SmaUweed,  Jacob  652;  MiUs  '^ 
Mom^Sf  Hoffinans  Ch.  R,  420 ;  Botta  v.  Conne^  Ibid,  &^ 
Saxton  V.  Wheaton,  8  Wheat  229,  246. 

If  any  one  of  these  complainants  succeeds  in  establishi 
his  own  case,  independent  of  the  others,  the  others  co 
in.  1  Story  8  Eq.y  §  355-365,  inclusive;  JEde  v.  Knowles 
Younge  ^  OoU.  172;  Townsend  v.  Weetacott^  2  Beav,  34 
Readc  v.  Livingston y  ZJoluu,  Ch,  R.  500;  Cook  v.  Johxsc^ 
1  Bcas,  51 ;  M'ickcs  v.  Clarke^  8  Paige  160,  166. 


III.  But  this  case  may  be  put  ufon  broader  groun 
The  settlement  was  made  in  contemplation  of  future  inde 
edness,  and  to  protect  the  property  against  the  risks 
business.  It  is,  therefore,  actually  fraudulent  and  void, 
to  all  creditors. 

1.  It  was  a  settlement  of  his  whole  estate,  and  was  not>       ^ 
fair  and  reasonable  one.     The  quantum  oi  the  settleme*  » ^  5 
as  compared  with  the  total  value  of  the  grantor's  estate^  ^     ^^ 
always  taken  into  consideration.     1  Story's  Eq,  Jur.,  §  'i^^r 
362;  Hindes  Lessee  v.  Longworih,  11  Wheat.  199. 

2.  Reford  remained  in  possession.    The  apparent  ovi'ti^^' 
ship  was  unchanged. 


i 
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.  It  Was  made  directly  to  his  wife,  without  intervention 
JTUstees. 

:.  It  Was  made  at  a  moment  when  the  grantor  was  just 
ering  into  an  extensive  and  hazardous  business  and  un- 
taking. 

).  Ehler's  testimony  proves  actual  fraud.  It  shows  that 
!  conveyance  was  made  for  the  express  purpose  of  putting 
'  property  beyond  tne  contingencies  of  future  business 
nsactions.  His  evidence  is  denied  by  Reford  and  wife,  but 
B  submitted  that  he  appears,  upon  the  whole  case,  to  be  the 
re  reliable  witness. 

J.  Reford  gained  credit  on  the  ownership  of  this  property 
3r  the  settlement,  thereby  showing  that  he  had  actual 
udulent  intentions  in  settling  it.  He  meant  to  gain  credit 
^wner,  without  risking  the  property. 
[^hese  several  badges  of  fraud  must  be  sufficient  to  satisfy 
court  that  this  settlement  is  tainted  with  actual  fraudf 
^  is  void  as  to  subsequent  creditors. 

^hat  is  the  defense  ? 

.  Money  consideration  passing  between  father  and  son. 

«•  That  the  settlement  was  made  in  pursuance  of  a  pre- 

Us  agreement  that  it  should  be  the  wife's,  because  she  had 

^ked  and  helped  pay  for  it. 

Chis  defense  is  substantially  the  same  set  up  and  insisted 

>n  in  Selford  v.  Crane,  1  C.  jB.  Qreen  265,  and  decided 

tersely  to  the  defendant. 

A.  distinction  may  be  attempted  to  be  made  between  that 

'C  and  the  one  before  the  court,  because  this  latter  sets  up 

agreement  between  husband  and  wife,  that  the  property 
iuld  be  hers,  made  concurrently  with  the  original  purchase. 
To  which  I  answer : 
1.  The  existence  of  the  alleged  agreement  rests  entirely 

the  evidence  of  the  defendants. 

Their  daughter,  Grace,  was  sworn,  and  says  nothing  about 
She  lived  in  the  family  all  the  time.     The  other  children 
30  lived  at  home.     Not  one  is  called  to  prove  the  agree- 
VoL.  n.  2 1 
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merit.     Ehler's  testimony  shows  that  nothing  was  said  aboat 
prior  agreement,  when  the  deed  was  decided  upon. 

2.  The  agreement  itself,  asl  alleged  and  proven,  is  vague, 
uncertain,  and  insuflBcient  to  found  an  equity  upon.  It  is  do 
agreement. 

3.  The  amount  alleged  to  have  been  contributed  by  the 
wife  is  not  proven.  No  acCoiint  was  kept.  The  evidence 
does  not  warrant  the  belief  that  she  contributed  enough  to 
pay  for  it. 

The  burthen  of  proof  is  on  the  wife  to  prove  the  agree- 
ment, and  that  the  money  came  to  her  by  descent,  devise,  ot 
gift,  and  not  from  her  husband.  Gamber  v.  Gamber,  6 
Harris  366. 

4.  The  property  was  actually  paid  for  by  the  husbao^* 
with  his  own  earnings. 

5.  The  earnings  of  the  wife  belbng  td  the  husband.  BeeV^* 
Dom,  Bel,  61,  68 ;  Switzer  v.  ValentinCi  4  Drier  96 ;  Fr^' 
man  v.  Orser,  5  Duer  476;  Baringery.  Stiver,  13  Am.  I^^^ 
Beg.  559,  and  cases  there  cited ;  Gamber  v.  Gamher,  6  K^^' 
ris  366  ;  Baybold  v.  Baybold,  8  Harris  311 ;  Keeney  v.  G(F^' 
9  Harris  349 ;  Belford  v.  Crane,  1  C.  E.  Green  265. 

The  case  before  the  court  is  distinguishable  from  the  c^^ 
of  a  wife  engaging  in  some  special  trade,  business,  and  ^^' 
cupation,  where  her  profits  and  earnings  are  kept  separf«-  "^» 
and  invested  in  a  stock  in  trade. 

In  this  case  the  wi/e  simply  attended  to  her  ordini*-^ 
household  duties,  kept  cows  and  sold  milk,  &c.,  and  Vx)ar<sl*^ 
her  own  children  when  they  could  work  and  pay  board.  L  *-  ^^ 
a  simple  case  of  a  thrifty  housewife  claiming  compensation  ^^^ 
services  as  a  wife,  to  be  paid  ten-fold  against  creditors. 

This  house  and  lot  should  be  sold,  and  out  of  the  proce^^^ 
payment  decreed  to  complainants  for  the  amount  due  on  tbi-  ^'^ 
several  judgments. 

John  0.  Doremus  has  obtained  judgment  on  his  notes,  ^  *" 
has  tiled  his  bill  (in  the  same  form  as  Voorhees'  bill)  agai'^^ 
all  these  parties.  A  decree  pro  confesso  is  entered  against  ^t 
and  the  Ciise  is  set  down  for  hearing  ex  parte,  at  this  tarfl*- 
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e  should  be  included  in  the  decree,  and  participate  in  the 
lief. 

• 
Mr,  McDonaldy  for  Reford  and  wife. 
The  claims  involved  in  this  argumept  are  those  of  subse- 
lent  creditors. 

The  statute  of  13  Elizabeth^  ch,  5,  which  the  statute  of 
3w  Jei^sey  follows,  enacts,  that  conveyances  made  with 
tent  to  defraud  creditors,  shall  be  void,  with  the  proviso, 
cepting  such  as  are  made  upon  good  consideration  and 
nafide  to  any  person  not  having  notice  or  knowledge  of 
ch  fraud. 

This  is  supposed  to  be  Mrs.  Re  ford's  case.  If  there  was 
y  fraudulent  intent  on  the  part  of  her  husband,  she  was 
loraut  of  it.  As  far  as  she  was  concerned,  there  was  good 
asideration  and  boyia  fides ;  and  as  between  her  and  her 
3,  there  Wcis  a  valuable  consideration,  for  he  paid  a  debt 
owed  her,  by  giving  to  her  a  deed  for  this  land. 
Lord  Mansfield,  in  Cowper  434,  assumed  that  the  rules  of 
e  common  law,  as  understood  in  his  time,  would  have 
Uiined  the  same  end  as  to  fraudulent  conveyances,  without 
e  aid  of  the  statute  of  13  Elizabeth^  and  judges  since  his 
y,  have  gone  so  far  as  to  nullify  the  proviso,  which  is  a 
,rt  of  the  statute. 

But  suppose  the  transaction  to  have  been  purely  a  volun- 
ry  post-nuptial  settlement,  made  by  Refqrd  in  behalf  of  his 
ife ;  if  the  conveyance  was  not  made  with  fraudulent  intent, 
en  it  is  valid  against  subsequent  creditors.  Sexton  v. 
Vheaton,  8  TTAea^.  229.  In  this  case,  Marshall,  C.  J., 
iclares  that  a  conveyance  to  a  wife  is  fraudulent  as  against 
ibsequent  creditors,  if  made  for  the  benefit  of  the  settler, 
'  with  a  view  to  being  indebted  at  a  future  time,  and  not 
cause  it  is  voluntary. 

So  in  Beeckman  v.  Montgomery,  1  McCarter  112,  it  is  said 
At  where  the  grantor  is  free  from  debt,  and  there  are  no 
rcumstances  showing  that  the  deed  was  made  with  a  view 
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to  future  indebtedness,  it  can  only  be  avoided  by  subsequent 
creditors,  upon  proof  of  actual  fraud. 

Here  the  grantor  was  free  from  debt,  as  much  so  asanv 
man  can  be,  for  the  court  in  Salmon  v.  Bennett,  1  Cbnn- 
658,  say,  '*if  any  degree  of  indebtedness,  however  small. 
would  defeat  such  conveyances,  they  would  virtually  be,  jxr 
sCf  fraudulent,  since  no  individual  perhaps,  or,  at  least,  hardly 
any  one  in  the  community,  is^  at  any  time,  absolutely  free 
from  defbt.  Evidence  of  indebtedness  at  the  time,  amount- 
ing or  approximating  to  embarrassment,  must  be  shown." 
It  is  true  that  this  conveyance  included  Reford's  whole  estate, 
but  what  of  that  ?  As  a  badge  of  fraud|  it  may  be  explained. 
In  Sccton  v.  Whealonf  the  court  say,  '*if  a  man  has  a  riglit 
to  make  a  voluntary  settlement  of  a  palrt  of  his  estate,  it  is 
difficult  to  say  how  much  of  it  he  may  settle.  In  the  case 
of  Stej)hen8  v.  OUve,  the  whole  estate  appears  to  have  been 
settled,  subject  to  a  mortgage  of  five  hundred  pounds,  yet 
that  settlement  was  sustained." 

In  truth,  all  the  circumstances  relied  on  by  the  complain- 
ants, as  badges  of  fraud,  indicate  no  such  thing,  if  we  keep 
constantly  in  mind  the  simple  fact  sworn  to  in  the  answers, 
that  the  conveyance  was  only  carrying  out  a  long  cherished 
intention  of  Reford,  to  settle  this  very  property  upon  te 
wife.  She  had  earned  it  in  whole,  or  in  part,  ae  she  con- 
tmded,  and  wanted  the  title  in  her  own  name,  Reford 
assented,  and  acknowledged  the  claim.  This  may  be  poor 
law,  in  view  of  the  rule  that  the  wife's  earnings  belong  to 
the  husband,  but  it  is  anything  but  fraudulent. 

The  property  in  question  was  conveyed  by  Bromley's 
executors  to  Conger,  (for  whom  Reford  worked,)  in  1849, 
and  who  held  it  subject  to  Reford's  order  until  1856,  when 
Reford,  without  taking  counsel,  demanded  and  received  from 
Conger  a  deed  for  it. 

The  following  fall,  a  small  slip  of  the  land  was  taken  off 
by  the  surveyors  of  the  highways  for  a  public  road,  which 
irritated  Mrs.  Reford  so  much,  that  she  demanded  that  the 
title  should  be  vested  in  her. 
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Suppose  that  Bromley's  execators,  in  1849,  instead  of  con- 
ying  to  Conger,  had  conveyed  to  Mrs.  Reford,  could  her 
Je  have  been  put  in  jeopardy  by  Beford's  taking  the  Poca- 
•ntas  mills,  in  1858,  and  becoming  insolvent  then  and 
ere  ?  Certainly  not,  because  the  time  is  too  remote  and 
e  title  never  had  been  in  the  husband. 
But  that  should  make  no  difference  when  we  come  to  the 
.estion  of  intention.  The  motive  that  produced  the  deed, 
IS  begotten  by  the  intention  to  carry  out  the  settlement, 
d  not  for  the  purpose  of  cheating  creditors,  or  with  a  view 
future  indebtedness. 

The  Master*  The  main  point  to  be  determined  in  these 
ses  is  the  same,  and  depends  on  the  same  evidence,  and 
ey  were,  by  consent  of  parties,  argued  together. 
The  complainants  are  judgment  creditors  of  the  defendant^ 
.mes  A.  Beford,  and  executions,  issued  upon  their  respective 
dgments,  have  been  levied  upon  a  certain  house  and  lot  of 
tid,  containing  about  one  acre  and  seventy-five  hundredths, 
:uate  in  Bloomfield  township,  Essex  county,  formerly  owned 
fee  by  Beford,  and  by  him  conveyed  to  his  son,  Joseph  B. 
eford,  who  conveyed  them  to  the  defendant,  Ann,  wife  of 
id  James  A.  Beford,  and  she  now  holds  the  same. 
It  is  charged  by  the  complainants,  that  these  conveyances 
e  fraudulent  and  void  as  against  creditors,  because,  as  it 
alleged,  they  were  without  valuable  consideration,  and 
ere  made  with  intent  to  defraud  creditors,  and  while  Beford 
£is  in  debt,  and  also  with  a  view  to  his  future  indebtedness ; 
id  the  prayer  is,  that  the  deeds  may  be  declared  fraudulent 
id  void,  and  the  property  sold  to  pay  the  judgments. 
The  answer  of  Beford  and  wife  denies  that  the  convey- 
ices  were  made  with  intent  to  defraud  creditors,  and  states 
at  they  were  made  upon  good  and  valuable  consideration, 
icaqae,  as  it  is  allegedi  it  had  been  agreed  between  Beford 
4  his  wife,  that  the  property  should  be  hers,  when  he  first 
lUgbt  it,  ^nd  that  the  conveyance  to  her  was  in  pursuance 
that  agr6ea^eQt,*aud  that  she  had,  during  the  coverture, 

2i* 
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bought  COWS  and  poultry,  and  sold  milk  and  fowls,  and  re- 
ceived the  pay  for  them ;  and  that  she  had  also  boarded  het 
children,  who,  though  they  lived  at  home  with  their  father 
and  made  a  part  of  his  family,  yet  worked  for  other  persons 
and  maintained  themselves,  and  that  the  children  had,  at 
diflFerent  times,  made  her  presents  of  money,  and  that  it  wa? 
agreed,  between  her  and  her  husband,  that  she  should  have 
the  money  so  paid  to  her  in  these  different  ways,  in  her 
own  right,  and  appropriate  the  same  to  her  own  use  and  the 
support  of  the  family ;  and  that  she  had  expended  it  io  bay- 
ing furniture  and  other  articles  for  the  family,  and  also  in 
buying  cows,  the  milk  from  which  she  sold  as  before  men- 
tioned ;  and  that  without  such  aid  from  his  children,  and 
the  industry  of  his  wife,  Reford  would  have  been  unable  to 
accumulate  the  means  with  which  he  purchased  said  house 
and  lot,  as  his  earnings  would  otherwise  have  been  neces- 
sarily expended  in  the  support  of  his  family.     The  answer" 
admits  that,  at  the  time  the  conveyances  were  made,  Reford 
was  indebted  to  various  persons,  but  says  that  those  debt-==^ 
have  all  since  been  paid.     The  answer  also  admits,  that  tb  ♦r- 
conveyance  from  Eeford  to  his  son,  was  mainly  for  the  pui 
pose  of  having  the  property  conveyed  to  his  wife,  but  sayn*  , 
nevertheless,  that  Reford  was  at  that  time  indebted  to  his  soim   - 
"  about  sixty  dollars,"  and  that  the  son  was  also  then  in  deb  "* 
to  his  mother  "  for  board  and  washing,  the  amount  whereo'  -^ 
is  not  now  recollected,  and  also  for  some  twenty-two  or  thre^^ 
dollars,  money  advanced  to  him  by  his  mother,  out  of  be^  " 
earnings,  for  the  purpose  of  purchasing  railroad  comrauiH- 
tion  tickets  for  his  own  use,"  and  that  it  was  agreed  tha*^^ 
said  conveyances  should  satisfy  and  settle  such  indebtedneA**— 
Upon  these  grounds,  it  is  insisted  that  said  conveyance!^ 
were  made  upon  good  and  valuable  consideration. 

The  consideration  expressed  in  the  deed  from  Reford  t(r 
his  son,  and  also  in  the  deed  from  the  son  to  his  mother,  i^ 
$1500.     But  it  is  admitted  that  no  money,  or  other  thing  ^^''^ 
value,  was,  at  the  time  of  the  conveyance,  actually  paid  or 
delivered  by  either  party  to  the  other. 
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The  valaeof  the  house  and  lot  is,  according  to  the  evidence, 
from  $3000  to  $4000,  and  by  some  of  the  witnesses  is  placed 
still  higher.  Reford  says,  in  his  answer,  that  he  wished  to 
buy  the  property  in  1849,  but  could  not  do  so  then  for  want 
of  means,  and  also  because  a  judgment  for  about  $446  was 
then  standing  against  him  and  others,  his  co-defendants,  iu 
a  suit  in  the  Supreme  Court,  and  that  he,  therefore,  got  Mr. 
Conger,  in  1849,  to  take  a  deed  for  it  in  his  own  name. 
Conger  continued  to  hold  the  property  until  that  judgment 
was  settled,  and  then,  in  the  year  1856,  conveyed  the  pro- 
perty to  Reford,  who  held  it  until  the  spring  of  1858,  when 
he  conveyed  it  through  his  son  to  his  wife. 

The  conveyance  by  Reford  to  his  son,  must  be  regarded 
as  only  a  means  used  by  him  to  convey  the  property  to  his 
wife,  and  cannot  stand,  if  the  conveyance  to  her  was  fraudu- 
lent. 

Wa«  the  conveyance  to  Mrs.  Reford  made  for  a  good  and 

valuable  consideration  ?     The  evidence  does  not  show  that 

she  had  any  property  at  the  time  of  her  marriage,  or  that 

she  has  since  acquired  any  by  inheritance,  gift,  devise,  or 

otherwise,  except  what  she  received  from  the  sale  of  milk 

and  pouliry,  and  from  her  children  for  their  board,  or  as 

presents.     It  does  not  appear  that  she  kept  any  account  of 

the  money  so  received,  nor  how  much  it  amounted  to  in  all. 

And  it  was  spent  by  her,  as  the  answer  states,  in  procuring 

furniture  and  other  articles  for  the  use  of  the  family.     The 

money  given  to  her  as  presents  by  her  children,  seems  to 

have  been  inconsiderable  in  amount,  and  the  testimony  in 

regard  to  it,  is  vague  and  unsatisfactory.     The  allegation 

that  there  was  an  agreement  between  her  and  her  husband, 

to  the  eflFect  that  the  money  received  by  her  from  the  dif- 

ierent  sources  i)efore  mentioned  should  be  hers,  in  her  own 

i'ight,  is  not  sustained  by  the  evidence;  and  if  she  really 

took  the  money  as  her  own  separate  funds,  it  was  all  spent, 

c»r  nearly  so,  before  the  deed  was  executed  to  her.     She  had 

Kione  then  in  hand  to  pay  over,  and  she  paid  none.   But  even 

if  such  agreement  had  been  made,  and  even  if  she  had  kept 
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the  money  as  her  own,  and  paid  it  over  as  a  consideration 
for  the  conveyance,  it  could  not  avail  to  sustain  this  deed,  as 
against  the  creditors  of  her  husband,  under  the  circumstaoces 
of  this  case.  It  waa  in  truth  his  money.  The  wife  a  earn- 
ings and  the  avails  of  her  labor,  during  coverture,  belong 
to  her  husband,  and  he  cannot,  as  against  his  creditors,  give 
or  agree  to  give  them  to  her,  nor  can  she  justly  claim,  that 
property  purchased  with  them,  in  her  name,  is  hers,  and  not 
subject  to  be  taken  for  his  debts.  SkiUman  v.  Skillmanji 
Bea8.  403 ;  Belford  v.  Crane,  1  C.  E.  Green,  265. 

I  am  of  opinion,  therefore,  that  the  conveyance  to  Mrs. 
Beford  cannot  be  sustained  upon  the  ground  that  it  waa  for 
a  good  and  valuable  consideration. 

Is  the  conveyance  void  by  reason  of  the  indebtedness  of 
Reford  at  the  time  of  its  execution,  or  because  it  was  made 
in  view  of  his  future  indebtedness,  as  charged  by  the  com- 
plainants ? 

There  is  evidence  that  Reford  was  at  the  time  of  that  con- 
veyance in  debt  to  several  different  persons.     Some  of  those 
debts,  but  not  all,  have  since  been  paid.     Among  those  do^ 
paid,  is  the  debt  of  about  $100,  due  to  Ehlers,  for  teachi^f 
his  daughters  music.     For  the  rent  of  the  Pocahontas  m*-^^* 
(hereinafter  mentioned),  which  accrued  from  October,  18<^^ 
to  April,  1859,  Reford  gave  his  note,  indorsed  by  Corvr  ^^ 
one  of  the  complainants,  at  his  request,  to  Mr.  Kay,  and  "O"^ 
note   having    been   duly   protested   for    non-payment,  m^  ^ 
Corwin  becoming  fixed  as  indorser,  he  was  compelled  to 
it;  and  the  sum  so  paid  by  him,  is  a  chief  part  of  the  ck 
on  which  his  judgment  against  Reford  was  recovered, 
complainants  insist,  and  I  think  correctly,  that  this  should 
considered  as  an  indebtedness  existing  prior  to,  and  at 
time  of  the  conveyance  to  Mrs.  Reibrd.     It  is  a  part  of 
debt,  which  by  the  lease,  he  bound  himself  to  pay.     The  oL-^ 
gation  to  pay  rested  on  him  before  and  at  the  time  of 
conveyance,  though  this  portion  of  the  rent  did  not 
till  afterwards.     Nor  does  it  make  any  difference,  that 
win,  by  paying  off  the  note  he  had  so  indorsed,  became    ^^< 
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creditor  of  Reford,  in  the  place  of  the  original  payee.  The 
obligation  resting  upon  Reford  was  not  thereby  in  any  wise 
changed,  except  as  to  the  person  to  whom  the  debt  was  to 
be  paid. 

I  will  not  remark  further  upon  the  indebtedness  existing 
at  the  time  of  the  conveyance,  but  will  consider  whether  or 
not  it  was  made  in  view  of  future  indebtedness. 

In  the  spring  of  1858,  some  time  in  the  latter  part  of  tho 
month  of  February,  Reford  commenced  a  negotiation  for 
\  lease  of  a  paper  mill,  near  Morristown,  known  as  the  Po- 
cahontas mill,  and  it  was  continued  through  March  and 
lown  to  the  first  of  April,  when  a  lease,  dated  on  that  day, 
vas  executed  between  him  and  John  C.  Kay,  whereby  the 
nill  and  its  appurtenances  was  leased  by  Kay  to  Reford 
or  four  years,  commencing  on  that  day,  at  a  rent  of  $960  a 
^ear,  payable  half  yearly.  Reford  was  also  to  pay  the  taxes, 
ind  keep  the  machinery  and  premises  in  as  good  repair  as 
they  then  were,  and  to  pay  the  expense  o£  insuring  the  mill 
igainst  loss  or  damage  by  fire.  The  machinery  was  old,  and 
not  in  good  repair  at  the  time  of  making  the  lease.  Reford 
entered  into  possession  under  the  lease,  and  ran  the  mill 
until  about  the  middle  of  April,  1859,  when  he  gave  it  up, 
and  went  into  business  elsewhere.  His  business,  while  at 
the  mill,  resulted  in  a  loss  to  him,  caused,  as  he  alleged,  by  an 
unusual  scarcity  of  water,  but  said  by  others  to  be  owing  to 
the  machinery  being  old  and  out  of  repair.  It  is  certain, 
however,  that  he  was  unsuccessful,  and  that  while  running 
the  mill,  he  contracted  debts  which  yet  remain  unpaid,  to  a 
considerable  amount,  and  among  them  are  the  debts  of  some 
of  the  complainants,  and  for  which  their  judgments  were  ob- 
tained. Upon  an  execution  issued  upon  Corwin's  judgment 
he  was  arrested,  and  thereupon  applied  for  the  benefit  of  the 
insolvent  laws,  and  after  much  litigation  and  delay,  he  was 
at  length  discharged  as  an  insolvent  debtor.  When  he 
rented  the  mill,  he  had  little  if  any  property,  besides  the 
house  and  lot  at  Bloomfield  and  his  household  furniture 
there.     He  had  no  capital  or  means,  even  to  buy  the  ne- 
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cessary  stock  for  the  purpose  of  manufacturing  paper  and 
carrying  on  the  mill,  for  he  bought  it  on  credit,  or  with 
money  raised  on  notes,  indorsed  for  hira,  or  lent  to  him  by 
others.  In  this  situation  he  stood  when  about  to  commence 
business  at  the  mill,  under  a  lease  for  four  years,  at  an  annual 
rent  of  $960,  besides  payment  of  taxes,  and  cost  of  insurance^ 
and  the  expenses  of  keeping  the  machinery  and  premises  in 
repair.  It  was,  to  a  man  in  his  circumstances,  an  under- 
taking attended  with  some  hazard,  to  say  the  least,  and  one 
in  which  he  must  certainly  incur  debts,  in  addition  to  his 
rent,  and  which,  in  case  he  should  not  be  successful,  he  would 
have  no  means  whatever  to  pay,  except  his  property  at 
Bloomfield.  Yet,  just  before  he  executed  that  lease,  and  after 
he  had  agreed  to  t^ke  it,  he  began  to  take  steps  to  convey 
away  his  house  and  lot,  which,  except  his  household  goods, 
Wits  all  the  property  he  had. 

The  deed  from  him  to  his  son  is  dated  25th  March,  1858, 
and  it  was,  according  to  the  certificate  of  acknowledgment 
indorsed  upon  it,  acknowledged  on  the  first  of  May  following, 
by  Reford  and  his  wife.     But  Mr.  McDonald,  who  drew  the 
deed,  and  before  whom  the  acknowledgment  was  taken,  and 
who  was  called  as  a  witness  on  the  part  of  the  defendant's, 
says,  that  he  thinks  it  was  signed  and  acknowledged   M 
Reford  on  the  day  it  bears  date,  and  that  Mrs.  Reford  V»^ 
not  then  present,  but  came  afterwards  and  signed  and  ^' 
knowledged  it  on  the  first  day  of  May,  and  that  he  iY^^^ 
wrote  the  certificate  of  acknowledgment,  the  same  as  if  tfc^^^ 
had  both  acknowledged   it  on   that  day.     Mr.  McDon-^^ 
further  says,  that  when  he  received  instructions  to  draw  -*>^"® 
deed  from  Reford  to  his  son,  he  was  at  the  same  time     ^^' 
structed  to  draw  the  deed  from  the  son  to  Mrs.  Reford,  f*'  ^" 
was  also  directed  to  hold  the  deed  to  the  son  as  an  escr^^^' 
until  Mrs,  Reford  signed  it,  and  that  he  did  so  hold  it  u«^^'^ 
the  first  of  May.     The  deed  to  the  son  was  therefore    ^^^ 
fully  delivered,  and  did  not  operate  as  a  conveyance  ax^^" 
that  time. 

The  deed  from  the  son  to  his  mother  is  dated  oa  the  tbi^ 
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of  May,  1858,  and  was  acknowledged  the  next  day.     Both 
deeds  were  recorded  on  the  17th  of  that  month. 

The  testimony  shows  clearly,  that  about  the  time  the 
deeds  were  delivered,  and  also  afterwards,  Reford  represented 
to  different  persons  with  whom  he  was  dealing,  that  he  was 
the  owner  of  the  house  and  lot  in  question,  and  that  it  was 
clear  of  incumbrance,  and  he  obtained  credit,  and  accommoda- 
tion indorsements,  and  discounts  of  notes,  by  that  means.  It 
seems  to  me,  in  view  of  the  evidence,  and  of  all  the  circum- 
stances attending  the  transaction,  that  this  is  a  plain  case  of 
a  conveyance  in  view  of  future  indebtedness  on  the  part  of 
Heford,  and  with  an  intent  to  place  his  property  beyond  the 
reach  of  his  creditors,  in  case  the  business  in  which  he  was 
about  to  embark  should  be  unsuccessful.     Such  a  conveyance 
is  fraudulent  as  against  creditors,  and  will  be  set  aside  in 
this  court.      Beade  v.  lAvingaton^  3  Johns,   Ch,  H,  500; 
Beeckman  v.  Montgomery ,  1  McCarter  106. 

There  is  strong  evidence  of  fraud  upon  the  very  face  of 
the   transaction,   and  without   looking  into  the  testimony 
which  was  oflFeredj  of  the  declarations  made  by  Reford  about 
the  time  he  Was  preparing  to  lease  the  mill.     Mr.  Ehlers 
expressly  states  that  Reford  told  him,  about  that  time,  that 
persons  at  Morristown  advised  him  not  to  risk  his  property 
at  Bloomfield  in  that  undertaking,  and  that  he  ought  to  con- 
vey it  to  his  wife.     And  Mrs.  Reford,  who  was  present  at 
this  conversation)  expressed  the  same  views,  and  wished  to 
have  the  property  conveyed  to  her,  in  order  to  put  it  beyond 
the  risks  of  the  business.     And  the  witness  says  further, 
that  about  two  months  after  that,  they  told  him  it  had  been 
done.     This  witnes^j  is,  however,  contradicted  on  this  point 
as  well  as  others,  by  both  Rciford  and  his  wife,  who  were 
Called  and  examined  as  witnesses  for  the  defence,  but  under 
objection,  made  at  the  time,  to  their  competency.     I  think 
that  Reford  was  not  a  competent  witness,  and  that  his  testi- 
xnony  must  be  excluded.     He  is  testifying  in  favor  of  his 
"wife  in  a  civil  suit,  in  which  she  is  a  party.     The  husband 
and  wife  cannot  be  witnesses  for  or  against  each  other,  where 
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either  is  a  party  in  a  civil  suit.     Trenton  Banking  Co.  v. 
Woodi-ufff  1  Greens  Ch,  R,  131,  and  cases  there  cited;  Bid 
V.  Davis,  1  McCarter  4G7. 

The  testimony  of  Mrs.  Reford,  it  may  be  said,  stands  on  a 
different  ground,  as  she  is  testifying  in  her  own  behalf,  in 
defence  of  her  own  claim  to  real  estate,  the  title  whereof  is 
now  vested  in  her,  and  in  which  her  huBband  has  no  right 
or  interest,  unless  it  be  as  tenant  by  the  curtesy  initiate, 
which  will  be  perfected  only  upon  the  contingency  of  bis 
surviving  hei*.  Her  testimony  is  objected  to  on  other 
grounds.  But  I  do  not  think  it  necessary  to  consider  them, 
for  even  if  her  testimony  be  admitted,  and  its  full  force 
given  to  it  in  the  particulars  in  which  she  contradicts 
Ehlers,  I  think  that  the  other  evidence  in  the  case  clearly 
shows  that  the  conveyance  to  her  by  her  husband,  through 
her  son,  was  in  view  of  future  indebtedness,  and  for  tb^ 
purpose  of  placing  the  property  beyond  the  reach  of  creditor*' 

I   am,  therefore,  of  opinion  that  the   conveyance  ito^ 
Reford  to  his  son,  and  from  the  son  to  Mrs.  Refoixij  shou-^^ 
be  declared  to  be  fraudulent  and  void,  and  be  set  aside,  a^^ 
thi^t  the  complainants'  judgments  should  be  declared  to      *^ 
liens  upon  the  house  and  lot  in  question,  and  that  the  propei:^  ty 
should  be  sold  to  satisfy  the  amount  due  upon  them  resp  ^^' 
tivoly,  (subject  however  to  Mrs.  Reford's  right  of  dow6^  ^t) 
and  that  it  should  be  referred  to  a  master  to  ascertain  a^^^* 
state  the  amounts  due  upon  the  judgments  respectively,  r«-T^'^ 
their  order  in  regard  to  priority,  and  that  further  directi  <^^^ 
be  reserved  till  the  coming  in  of  the  report.     And  I     ^' 
spectfuUy  recommend  to  the  Chancellor  to  make  an  intex'io- 
cutory  order  and  decree  accordingly. 
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The  Morris  Canal  and  Banking  Company  vs.  Franz  0. 
Matthiesen  and  Alfred  Wiechers. 

1.  This  coart  has  the  power  to  construe  a  written  instrament,  upon  a 
motion  to  dissolve.  But  it  is  a  matter  resting  in  the  discretion  of  the  court, 
to  be  exercised  according  to  the  nature  and  circnmstances  of  each  particu- 
lar case. 

2.  But  the  power  will  not  be  exercised,  where  the  ends  of  justice  are  more 
likely  to  be  attained  by  deferring  the  construction  till  the  final  hearing. 

3.  A  written  instrument  must  be  construed  according  to  the  intent  and 
meaning  of  the  parties,  as  manifested  by  the  instrument  itself.  Yet,  where 
Lhe  construction  is  doubtful,  the  court  may  look  into  the  surrounding  cir- 
i^umstances,  and  avail  itself  of  such  light  as  they  may  afford  in  ascertain- 
ing the  true  meaning  of  the  terms  and  language  employed. 

4.  The  6X parte  affidavits  were  properly  used  on  the  argument. 


This  cause  was  argued  before  J.  Wilson,  esq.,  one  of  the 
masters  of  the  court,  upon  a  motion  to  dissolve  the  injunc- 
tioD;  upon  bill,  answer,  and  ex  parte  affidavits. 

Mr.  Gilchrist  and  Mr.  Bradley ^  for  defendants,  in  support 
of  the  motion. 

Mr.  Zabriskie  and  Mr.  L  W^  Scudder,  for  complainants, 
contra.  ^ 

The  Master.  The  complainants,  in  their  bill,  state  that 
in  the  year  1859,  they  constructed  in  the  waters  of  the  Hud- 
son river,  within  this  state,  south  of  the  eastern  terminus  of 
their  canal,  and  adjoining  lands  above  high  tide,  owned  by 
them  in  Jersey  City,  a  certain  basin,  by  sinking  crib-work 
of  timber,  filled  with  stone.  That  the  making  of  said  basin 
Was  necessary  to  the  operation  of  their  canal,  and  to  the 
business  conducted  thereon,  and  that  by  moans  of  the  matters 
particularly  set  forth  in  their  bill,  they  had  full  right  to  con- 
Btruct  the  said  basin,  and  are  the  owners  and  possessors  in 
fee  of  the  same,  except  a  certain  part,  which  they  conveyed 

Vol.  u.  2  k 
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to  the  New  Jersey  Centra!  Railroad  Company;  and  that  the 
defendants  are  unlawfully  proceeding,  with  a  large  number 
of  men,  to  tear  up  a  portion  of  said  crib-work  in  a  forcible 
and  violent  manner,  and  thereby  do  irreparable  damage  lo 
the  complainants. 

The  defendantSj  by  their  answer,  deny  that  the  complain- 
ants had  any  right  to  make  said  basin,  or  that  the  same  is, 
or  ever  was,  necessary  to  their  canal,  or  to  the  business  con- 
ducted thereon,  or  that  the  complainants  have,  or  ever  bad, 
lawful  title  thereto,  or  possession  thereof,  in  whole  or  in  part. 
They  further  say,  that  said  crib-work  is  a  serious  obstruction 
to  the  navigation  of  the  waters  of  the  Hudson  river  and  Com- 
munipaw  bay,  and  is  a  common  and  public  nuisance,  and 
works  a  special  injury  to  the  defendants.  That  the  defend- 
ants are,  and  for  many  years  have  been,  the  owners  in  fee  of 
a  certain  block  of  ground  and  cei*tain  premises,  called  the 
sugar-house  property,  situate  in  Jersey  City,  and  adjoining 
upon  said  waters ;  and  that  they,  and  those  under  whom 
they  claim,  always  had,  and  still  have,  the  right  to  navigate 
and  use  said  waters,  and  to  pass,  with  vessels  and  boats,  to 
and  from  their  said  property,  and  the  channel  of  the  Hudson 
river.  That  their  business,  conducted  on  said  property,  i^ 
large,  and  such  right  is  of  very  great  value  to  them.  That 
said  crib-work,  sunk  by  the  complainants  in  forming  said 
basin,  being  an  unlawful  obstruction^  the  navigation  of  said 
waters,  and  a  common  and  public  nuisance,  and  a  great  in- 
jury to  the  defendants  in  particular,  they  had  a  right  tore- 
move  the  same,  or  any  part  thereof;  and  that  in  the  exercis^J 
of  such  right,  they  proceeded  to  take  up  a  portion  of  the 
same,  with  such  number  of  men  as  was  necessary  for  the 
purpose,  and  without  any  breach  of  the  peace,  and  that  said 
proceedings  are  the  acts  complained  of,  and  to  restrain  which 
the  injunction  was  granted. 

Prior  to  the  filing  of  this  bill)  there  had  been  litigation  in 
this  court,  touching  the  right  to  said  basin,  to  which  the 
complainants  and  defendants  in  this  sultj  and  also  theNe* 
Jersey  Central  Railroad  Company,  were  p;u'tie8,  and  the 
matters  in  controversy  therein,  were  settled  by  compromise- 
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On  the  19th  of  November,  1863,  an  agreement  in  writing 
was  entered  into,  between  the  New  Jersey  Central  Railroad 
Company,  party  of  the  ^rst  part,  and  said  canal  company,  of 
the  second  part,  and  said  Matthiesen  and  Wiechers,  of  the 
third  part;  which  agreement  is  set  forth  in  the  pleadings  in 
this  case,  and  the  second  article  whereof  is  as  follows : 

"  That  the  party  of  the  second  part  agree  to,  and  do  hereby, 
grant  to  the  parties  of  the  third  part,  their  heirs  and  assigns, 
proprietors  and  occupiers  of  the  said  sugar-house  property 
and  the  said  block,  a  passage-way  for  the  navigation  of 
vessels  doing  business  in  connection  therewith,  to  and  from 
the  said  block  and  the  channel  of  the  Hudson  river,  by  a 
canal  one  hundred  and  fifty  feet  wide,  along  and  from  the 
south  side  of  said  block,  to  the  said  basin,  and  a  convenient 
passage-way  across  the  same,  to  the  said  channel;  and  the 
party  of  the  first  part  assents  to  the  said  grant." 

The  true  construction  of  this  agreement,  and  of  this  second 
article  in  particular,  is  a  point  of  the  highest  importance  in 
this  ca^o,  and  the  decision  of  it  will  settle  rights  and  claims 
of  very  great  value  to  the  parties. 

The  complainants  insist  that  the  "canal  of  one  hundred 
and  fifty  feet  wide,  along  and  from  the  south  side  of  said 
Mock  to  the.  said  basin,"  mentioned  in  the  agreement, 
means  a  canal  to  the  outside  of  said  crib-work ;  and  that 
they  have  cut  ai)  opening  of  thirty  feet  in  width  in  said  crib- 
work  ;  and  that  the  defendants  have  a  convenient  passage 
way  from  their  said  property  through  said  opening,  and 
across  said  basin,  to  the  channel  of  the  Hudson  river.  They 
also  insist  that  any  right  which  the  defendants  may  have 
had,  before  the  making  of  said  agreement,  to  navigate  said 
waters,  in  passing  to  and  from  their  said  property  and  the 
channel  of  said  river,  was  given  up  by  said  agreement,  and 
the  passage-way  therein  stipulated  for  and  granted,  was  ac- 
cepted by  them  in  lieu  thereof. 

The  defendants,  on  the  other  hand,  insist  that  it  was  meant 
and  intended  by  the  parties,  in  and  by  said  agreement,  and 
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that  the  true  construction  thereof  requires,  that  said  canal  of 
one  hundred  and  fifty  feet  in  width,  should  be  made  from 
their  said  property  to  the  waters  of  the  said  basin,  and  not 
merely  to  the  outside  of  said  crib- work,  and  that  the  making 
of  said  opening  of  thirty  feet  in  width  is  not  a  compliance 
with  said  agreement,  nor  according  to  the  intent  and  mean- 
ing thereof,  and  that  said  opening  is  entirely  too  narrow,  and 
does  not  give  to  the  defendants  a  convenient  passage-way,  as 
stipulated  for  in  the  agreement.  And  further,  that  by  said 
agreement,  the  defendants  did  not  relinquish  the  right  which 
they  before  had  to  navigate  the  waters  of  said  river  and  bay, 
and  to  remove  therefrom  unlawful  obstructions,  but  that  they 
still  have  such  right,  and,  in  addition  thereto,  the  rights 
granted  by  said  agreement. 

If  the  court  should  now  proceed  to  decide  upon  the  con- 
struction of  said  agreement,  its  decision  would  be  final,  auA 
rights  and  claims  of  a  highly  valuable  and  important  charact^-'i^ 
would  be  thereby  definitely  settled,  so  far  as  this  court  iscoi^" 
cerned.    I  have  no  doubt  of  the  power  of  the  court  to  constir  ^^ 
an  instrument  of  writing,  upon  a  motion  to  dissolve,  and      ^^^ 
some  cases  it  would  be  its  duty  to  do  so.    But  it  is  a  matter   ^' 
ways  resting  in  the  discretion  of  the  court,  which  is  to      ^ 
exercised  according  to  the  nature  and  circumstances  of  e^^  ^'" 
particular  case.     This  is  in  accordance  with  the  doctrine  h^^^^ 
in   Clum  v.  Brewer,  2  Curtis  C,  C.  H,  518,  where,  upoiB-     * 
motion  for  an  injunction,  the  judge  said,  he  felt  it  to  be  ^k^^^ 
duty  to  construe  a  certain  written  instrument  before  him       ^^ 
that  case ;  but  he  added,  "  there  may  be  cases  in  which  th^^^^ 
is  so  much  doubt  what  the  parties  to  an  instrument  intenc^^^ 
to  effect  by  it,  that  the  court  may  think  it  proper  to  suspe^^  ^^ 
its  judgment,  until  the  surrounding  circumstances  can        ^ 
more  fully  and  safely  examined  on  a  final  hearing." 

The  agreement  in  the  present  case,  as  set  forth  in  C^-  '^^ 
pleadings,  is  before  the  court,  and  it  must  be  construed  ^^^" 
cording  to  the  intent  and  meaning  of  the  parties  as  ma^"»^^' 
fested   by   the  instrument  itself.      Parol  evidence   is  r^o^ 
admissible  to  contradict  or  vary  its  terms.     Yet  it  is  a  W^ 
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tablished  rule,  that  where  the  constructiau  of  a  written  in- 
rument  is  doubtful,  the  court  may  look  into  the  surround- 
g  circumstances,  and  avail  itself  of  such  light  as  they  may 
Ford  in  ascertaining  the  true  meaning  of  the  terms  and 
tiguage  employed.  1  Greerd,  JS?y.,  §  275,  287. 
This  motion  has  been  argued  upoa  bill  and  answer,  and 
rtain  affidavits  taken  by  the  parties.  They  were  all  taken 
partSj  and  copies  having  been  served  upon  the  other  party, 
cording  to  our  rules  of  practice,  the  affidavits  were  pro- 
rly  used  on  the  present  argument. 

But  the  question  of  the  true  construction  of  this  agree- 
ent,  is  one  which  I  deem  of  so  much  consequence  in  this 
se,  that  it  ought  not,  in  my  opinion,  to  be  decided  as  the 
se  now  stands.  It  will  be  more  satisfactory  to  the  court^ 
id  mor^  likely  to  attain  the  ends  of  justice,  to  ej^amine  and 
jcide  it  at  the  final  hearing,  after  each  party  shall  have 
A  an  opportunity  of  cross-e^^amining  the  witnesses  of  the 
her,  and  of  showing  fully  before  the  court,  all  such  sur- 
►unding  circumstances  or  other  matters,  as  under  the  rules 
'  evidence  may  properly  be  shown,  and  may  assist  the  court 

ascertaining  the  true  meaning  and  construction  of  the 
jreement  in  question. 

I  am,  therefore,  of  opinion,  that  the  motion  to  dissolve 
lould  be  denied,  and  that  the  costs  of  this  motion  should 
)ide  the  event  of  the  suit,  and  I  do  respectfully  recommend 

the  Chancellor  to  make  an  order  to  that  eflFect. 


EfOHAS  Oalway,  Phei^ipb  W.  Casado,  and  Daniel  W. 
Tsi*i*EB,  partners,  ve.  Ai^MiRA  V.  N.  Fullebton,  Alfred 
Br  FPW^ftTON,  and  others. 

I.  E^Qity  will  not,  by  the  appljcatiop  of  strict  technical  rales  of  law, 
dare  void,  contracts  which  have  been  fairly  entered  into,  and  where  the 
da  of  Jqatice  would  be  (hereby  defeated. 

2k* 
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2.  A  mortgage,  given  by  a  member  of  a  firm  to  the  firm,  w  valid;  it  ii  in 
no  sense  a  mortgage  to  himself. 

3.  A  husband  is  not  a  competent  witness  in  a  salt,  in  the  event  of  which 
his  wife  has  a  direct  interest. 

4.  A  mortgage,  given  by  a  married  woman,  upon  her  separate  estate, 
acknowledged  in  conformity  with  the  statute,  and  joined  in  by  the  hos- 
band,  is  a  valid  security,  and  will  be  enforced,  both  at  law  and  in  eqaiu*. 

6.  A  bond  and  mortgage  is  a  choie  in  eietion^  and  as  such  may  be  assigned 
by  mere  delivery,  and  without  writing,  and  the  assignment,  in  equity,  would 
be  good. 

6.  It  is  not  necessary  to  the  validity  of  an  assignment  of  a  mortgage  bj 
a  firm,  to  secure  a  partnership  debt,  that  it  should  be  ezecated  by  all  the 
members  of  the  firm,  though  they  were  all  joined  by  name,  as  mortgagees. 


This  cause  was  argued  before  Jacob  Weart,  esq.,  one  oi 
the  masters  of  the  court,  who  was  called  by  the  Chancellot 
to  advise  with  him  upon  the  hearing  of  the  same. 

Mr.  A.  S.  Boyd  and  Mr,  Hansom,  for  complainants. 

Mr.  C.  Parker,  for  defendants,  Fullerton  and  wife. 

The  Master.  The  bill  in  this  case  was  filed  to  foreclc::^^ 
a  mortgage.  The  case  comes  before  the  court  upon  b:^^ 
answer,  replication,  and  proofs.  Prior  to  the  eleventh  d  ^ 
of  March,  eighteen  hundred  and  sixty-four,  the  defenda^^ 
Alfred  R.  Fullerton,  was  in  co-partnership  with  Orville  0^^ 
die  and  Christopher  R.  St.  George,  doing  business  under  ti^^ 
name,  style,  and  firm,  of  Oddie,  St.  George  &  Co.,  in  the  cL  tv 
of  New  York,  as  brokers. 

It  appears  that  the  defendant,  Fullerton,  without  ti^ 
knowledge  or  consent  of  his  partners,  used  for  his  own  pur- 
poses, the  money  of  the  firm,  to  the  amount  of  $31,500, 
which  was  lost.  It  also  further  appears  that  on  his  private 
account  he  had  drawn  $20,000  in  advance  of  his  partners; 
making  his  drafts  upon  the  firm  in  excess  of  his  partners,  to 
the  amount  of  about  $50,000.  But  the  whole  controversy 
in  this  suit  is  about  the  draft  of  $31,500.    When  this  was 
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iscoYered  by  the  other  partners,  Oddie  and  St.  George,  they 
Qsisted  that  Fullerton  should  secure  the  amount.  This  Ful- 
jrton  agreed  to  do,  and  accordingly,  on  the  19th  day  of 
farch,  1864,  he,  with  his  wife,  Almira  V.  N.  Fullerton,  ex- 
cuted  a  bond,  and  secured  the  same  by  a  mortgage  on  his 
rife  8  separate  estate  for  $20,000,  the  mortgage  being  exe* 
ated  to  "  Orville  Oddie,  Christopher  R.  St,  George,  and 
Jfred  R.  Fallerton,  doing  business  in  the  city  of  New  York, 
nder  the  name  and  firm  of  Oddie,  St.  George  &  Co. ;"  and 
he  said  Fullerton  gave  his  own  note  to  the  firm  for  $10,000 
lore. 

The  firm  held  this  mortgage,  and  being  indebted  unto 
he  complainants  in  a  sum  exceeding  $20,000,  did,  on  the 
9th  of  July,  1864,  assign  said  bond  and  mortgage  to  them, 
a  a  security  for  the  payment  of  the  firm  debt.  The  assign- 
nent  was  made  in  this  form  :  *'  We,  Orville  Oddie  and  Chris- 
opher  R.  St.  George,  of  the  city  of  New  York,  bankers  and 
>roker8,  general  partners  of  the  firm  of  Oddie,  St.  George 
t  Company;"  the  defendant,  Fullerton,  not  joining  in  the 
issignment.  It  is  proved  that  the  firm  of  Oddie,  St.  George 
fe  Co.,  still  owe  the  complainants  over  $20,000,  and  that  no 
>art  of  the  debt  for  which  this  mortgage  was  assigned  has 
)een  paid. 

The  defendant,  Fullerton,  insists  that  the  bond  by  a  man 
^  himself  is  void  ab  initio.  It  constitute  no  debt.  A  man 
annot  owe  himself.  He  insists,  likewise,  that  the  mortgage 
f  a  married  woman,  to  secure  her  husband's  debt  to  himself 
nd  two  others,  ought  not  to  be  enforced  in  equity.  Mar- 
led women  should  be  protected  from  their  husbands.  That 
iras  the  intent  and  policy  of  the  act  respecting  the  property 
»f  married  women. 

The  defendant  further  insists  that  the  assignment  is  void. 
V  mortgage  to  three,  requires  assignment  by  three.  The 
ibvious  intent  of  so  making  it,  was  to  restrict  its  transfer. 

In  relation  to  the  bona  fides  of  this  transaction,  I  have  no 
loubt  that  it  was  the  intention  of  Fullerton  and  wife  to 
>ledge  the  wife's  private  estate  to  the  firm,  for  the  purpose 
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of  securing  the  secret  over-draft  of  her  husband  upon  the 
firm  of  which  he  was  a  member;  and  that  the  security  thus 
held  by  the  firm  of  Oddie,  St.  George  &  Co,,  was  assigned 
by  them  to  secure  a  debt  due  to  the  complainants  from  said 
firm,  there  can  be  no  doubt.  Under  such  circumstances  it 
is  the  duty  of  a  court  of  equity  to  compel  the  fulfillment  of 
the  contracts  thus  made,  if  it  can  be  done  at  all,  with  any 
consistency,  by  the  application  of  equitable  principles  and 
rules.  And  it  will  not  declare  as  void,  contracts  which  have 
been  fairly  entered  into,  and  which  will  defeat  the  ends  of 
justice  by  the  application  of  strict  technical  rules  of  law. 

Was  this  bond  and  mortgage  made  by  an  individual  to 
himself,  and  therefore  void?     I  think  not,  in  any  sense  of 
the  term.     It  was  a  bond  and  mortgage  from  Fullerton  and 
wife,  to  the  firm  of  Oddie,  St.  George  &  Co.,  and  the  indi- 
vidual members  of  the  firm  being  mentioned  in  the  mort- 
gage, that  of  Fullerton  necessarily  appeared  as  one  of  the 
members  of  the  firm.     If  it  was  the  execution  of  a  mortgage 
by  a  man  to  himself,  it  would  be,  after  execution,  necessarUy 
his  individual  property ;  but  was  this  mortgage,  after  execu- 
tion and  delivery,  the  individual   property  of  Fullerton- 
Certainly  not.     It  belonged  to  the  firm,  and  became  ona    ^^ 
the  assets  of  the  firm ;  it  was  liable  for  the  firm  debts,  £*  °^ 
not  liable  for  the  individual  debts  of  the  members  of  the  fir*  '^' 
until  all  the  firm  debts  were  paid. 

Again :  it  is  every  day's  transaction  for  individuals  to^*^^ 
mortgages  and  other  securities  to  corpontionsof  which  tfcJ^7 
are  corporators  and  directors.    But  it  may  be  said  that  l-h^^ 
can  be  done,  as  a  corporation  is  au  artificial  person.     So  i^^ 
firm.    A  corporation  acts  by  its  common  seal ;  a  firm,  by  its 
firm  name  and  title. 

I  look  upon  this  transaction  as  Almira  V.  N.  Fullerton 's 
coming  forward  to  pledge  her  separate  estate  to  secure  the 
firm  of  Oddie,  St.  George  &  Co.,  against  loss  from  the  over- 
draft of  her  husband.  Suppose  she  could  have  executed, 
without  her  husband's  joining,  this  mortgage  to  the  firm  of 
which  he  was  a  member ;  could  it  be  (questioned  in  any  way, 
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ixcept  as  a  contract  between  husband  and  wife?  and  is  it  in 
reality  such  a  contract,  when  it  is  made  to  three  individuals 
composing  a  firm,  even  if  one  of  the  individuals  should  happen 
to  be  her  husband  ? 

The  husband,  in  this  case,  joins,  not  as  mortgagor  in  re- 
ility,  but  for  the  purpose  of  assenting  to  the  wife's  execu- 
ion  of  the  mortgage,  as  it  would  be  void  without  such  assent. 
Creating  it  in  that  light,  the  husband  joined  to  give  effect  to 
he  contract  of  the  wife,  and  the  mortgage  being  to  the  firm, 
Q  the  recital  of  the  names  of  the  individual  members  com- 
K>sing  the  firm,  that  of  Fullerton  necessarily  appears.  There- 
ore,  if  it  is  the  mortgage  of  the  wife  to  the  firm,  and  the 
iusband  joins  to  give  validity  to  the  contract,  is  it  in  any 
«nse,  a  mortgage  from  a  man  to  himself? 

Again :  it  was  said  upon  the  argument  that  equity  will 
itrike  out  the  name,  and  allow  the  mortgage  to  stand  for  the 
;>urpose  and  intent  for  which  it  was  executed ;  or  that  equity 
would  treat  the  three  partners  as  holding  the  security  in 
trust  for  the  two ;  but  I  incline  to  base  my  opinions  upon 
the  view  expressed  above. 

Numerous  cases  were  cited  on  the  argument,  to  show  that 
individuals  composing  a  firm,  could  deal  with  the  firm.  In 
the  case  of  Baring  et  al,  v.  Lyman,  1  Story's  R,  423,  Story, 
J.,  says :  "A  firm  may  negotiate  its  own  paper  to  one  part- 
ner, and  the  latter  will  thereby  become  the  owner  thereof; 
ind  on  the  other  hand,  a  firm  may  take  a  separate  negoti- 
.ble  security  from  one  of  its  partners,  and  hold  and  use  the 
ame  for  its  own  purposes."  In  the  case  of  Grndley  v.  Dole, 
:  ComstwJca  R.  492,  it  was  held  that,  " if  one  partner  gives 
he  other  his  promissory  note,  or  separate  acceptance,  for 
alue  received,  in  the  partnership  account,  an  action  will  lie 
MX  such  note  or  bill." 

Fullerton,  the  defendant,  was  examined  in  this  cause,  but 
lis  wife  having  a  direct  interest  in  the  event  of  the  suit,  his 
eatimony  upon  grounds  of  public  policy,  must  be  considered 
18  out  of  the  case.  Bird  v.  Davis,  1  McCarter  478;  Stoats 
r.  Bergen^  ante,  p.  297. 
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The  objection  that  the  wife's  property  must  be  protected 
in  equity  from  the  debts  of  her  husband,  is  answered  by 
saying  that  it  is  so  protected,  until  she  does,  by  her  volun- 
tary act,  free  from  the  threats  or  compulsion  of  her  husband, 
make  it  so  liable,  by  the  execution  of  a  deed  or  mortgage; 
and  when  she  executes  a  mortgage,  and  acknowledges  it  in 
conformity  with  the  statute,  and  the  husband  consents  to  the 
execution  by  joining  in  the  mortgage,  it  becomes  a  valid  se- 
curity, and  will  be  enforced  both  at  law  and  in  equity. 

Treating  this  bond  and  mortgage  after  its  execution  and 
delivery  to  the  firm,  as  a  good  and  valid  security,  in  the  pos- 
session of  the  firm,  and  as  belonging  to  the  firm  assets,  wc 
come  to  the  question ;  can  two  members  of  a  firm  assign  the 
firm  assets  in  payment  of,  or  as  collateral  for  the  payment 
of  a  firm  debt  ? 

A  bond  and  mortgage  is  a  chose  in  action,  and  as  such, 
may  be  assigned  by  mere  delivery,  and  without  writing, 
which  assignment  in  equity  would  be  good.  Wilson  v.  Trcfup, 
2  Gowens  R,  231 ;  Jackson  v.  WUlard,  4  Johns.  JR.  41 ;  iVe»- 
cott  V.  Bull,  17  Johjis.  a.  292;  I  Farson  on  Con.  197,  and 
numerous  cases  there  cited. 

Treating  this  bond  and' mortgage  as  a  chose  in  action  be- 
longing to  the  firm,  any  member  could  have  assigned  it  b^ 
mere  delivery  to  the  complainants  in  payment  of  their  debt, 
and  equity  would  hold  the  assignment  good;  that  being the^ 
ca^e,  the  signature  of  Fullerton  was  not  necessary  to  the 
assignment,  it  was  perfectly  good  without  the  written  as- 
signment under  the  hands  and  seals  of  the  two  partners, 
which  accompanied  the  bond  and  mortgage. 

The  right  of  one  member  of  the  firm  to  deal  with  and  dia- 
fKDse  of  the  choses  in  action  of  the  firm,  is  too  well  settled  to 
need  the  citation  of  authority.  In  the  case  o{  Event  v.  Strang^ 
6  HiU's  R.  163,  Cowen,  J.,  says;  "No  doubt  one  of  several 
partners  has  power  to  assign  a  depiand  due  to  the  firm.  He 
has  power  to  sell  any  of  the  effects  belonging  to  the  partner- 
ship. He  may  negotiate  its  paper  by  endorsement  or  other- 
wise.    The  same  principle  which  gives  him  Bach  authority, 
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extends  it  to  the  equitable  asdignment  of  a  chose  in  action. 
That  a  partner  superadds  a  seal  to  an  assignment  will  not 
vitiate  it,  any  more  than  it  would  a  sale  of  goods  made  by 
him  under  his  hand  and  seal."  In  the  case  of  Tapley  v. 
BtUterfieldf  1  Mete.  H,  515,  Shaw,  C.  J.,  says,  it  is  within  the 
scope  of  the  partnership  authority  to  pay  the  debts  of  the 
firm,  and  to  apply  the  assets  of  the  firm  for  that  purpose, 
and  that  a  mortgage  made  by  one  partner  in  the  absence  of 
the  other,  although  unnecessarily  made  by  deed,  was  binding 
tipon  the  property,  and  constituted  a  valid  lien. 

I  am  of  the  opinion  that  the  assignment  of  the  mortgage 
in  this  case,  by  tv^  members  of  the  firm,  is  a  good  and  valid 
assignment  in  equity. 

My  conclusion  is  that  the  complainants  are  entitled  to  the 
relief  prayed  for,  and  I  advise  the  Chancellor  that  a  decree 
be  entered  accordingly,  and  that  it  be  referred  to  one  of  the 
masters  of  the  court,  to  take  an  account  of  the  amount  due 
on  the  complainants'  mortgage,  and  of  the  amount  due  on 
the  mortgage  of  the  defendant,  William  R.  Allen,  and  as  to 
the  priority  of  said  mortgages. 


William  H.  Potts  vs.  The  New  Jersey  Arms  and  Ord- 
nance Company. 

1.  Under  the  act  of  March  13th.  1866,  {Pamph.  L.  296.)  the  receiver 
should  be  vested  \Vith  large  discretionary  powers  as  to  the  mode  of  sale. 

2.  The  act  of  March  13th,  1866,  investing  the  Court  of  Chancery  with 
the  power  to  order  the  property  of  an  insolvent  corporation,  encumbered 
with  mortgages  or  other  liens,  the  legality  of  which  is  brought  in  question, 
&<;,  to  be  sold  cldar  of  encumbrances,  is  not  in  violation  of  the  constitu- 
tional provision,  forbidding  the  passage  of  a  law  impairing  the  obligation 
of  contracts,  Ac.  Consi.y  Art.  IV,  sec.  VII,  j  3.  It  neither  impairs  the 
obligation  of  contracts,  nor  deprives  the  creditor  of  any  previously  exist- 
ing remedy. 

3.  A  remedial  statute,  superseding  a  remedy  in  force  at  the  time  of 
malLing  a  contract,  and  giving  the  party  satisfaction  in  a  shorter  time  and 
more  direct  mode,  does  not  deprive  him  of  a  previously  existing  remedy. 
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4.  Property,  ordinarily  treated  as  personal,  is  often  annexed  to  sad 
pasnes  with  the  realty  as  fixtures,  where  it  manifestly  appears  from  the 
doscription  and  terms  of  the  instrument,  that  such  was  the  inteotion  oi 
the  parties. 

5.  The  regidtratioh  of  a  chattel  mortgage  is  not  necessary  to  pass  the  in- 
terest in  machibery  fixed  to  the  soil,  and  comprehended  in  a  mortgage  of 
the  realty,  where  it  h  the  intention  of  the  parties,  as  shown  by  the  terms 
of  the  iDBtrument,  that  the  machinery  should  pass  with,  and  as  a  part  ui 
the  freehold. 


Upon  bill  filed,  "the  New  Jersey  Arms  and  Ordnanof 
Company  "  was,  on  the  4th  day  of  April,  1865,  declared  insol- 
vent, and  a  receiver  appointed,  in  pursuance  of  the  statute 
in  this  state,  entitled  **  An  act  to  prevent  frauds  by  incor- 
porated companies,"  {Nix,  Dig.  371).  By  this  decree,  opera- 
ting as  a  statutory  assignment,  all  the  property  of  the 
company,  real  and  personal,  passed  to  the  receiver,  subject 
to  the  liens  then  existing. 

The  factory  and  buildings  of  the  company,  situate  in  the 
city  of  Trenton,   with  the  machinery,  fixtures,  tools,  Ac., 
therein,  were,  at  the  time  they  passed  into  the  hands  of  the 
receiver,  subject  to  two  mortgages;  the  first,  given  by  the 
Trenton  Locomotive  and  Macliine  Manufacturing  Compai^y* 
lormerly  holding  the  premises,  dated  April  1st,  1856,  to 
Joseph  G.  Brearley,  trustee,  &c.,  purporting  to  secure  ^^ 
payment  of  fifty  bonds,  of  one  thousand  dollars  each;    ^^ 
second,  by  the  New  Jersey  Arms  and  Ordnance  Company  »^ 
Joseph  G.  Brearley,  trustee,  &c.,  dated  October  5th,  1864: ,  ^^ 
secure  one  hundred  bonds,  of  the  sum  of  one  thousand  dol^^^ 
each,  and  fitty  bonds,  of  the  sum  of  five  hundred  dollars  e^^» 
amounting,  in  the  aggregate,  to  one  hundred  and  twetJ^)*' 
five  thousand  dollars.     The  obligation  of  these  mortgj%£^^' 
and  of  the  bonds  which  they  purport  to  secure,  (thirt<?^^ 
bonds  under  the  first  mortgage  only  excepted),  are  called  ifl 
question  in  the  bill  filed. 

An  application  was  made  to  the  Chancellor,  on  the  peti- 
tion of  the  complainant,  for  an  order  to  direct  the  receiver 
to  sell  and  dispose  of  the  real  and  personal  property  of  the 
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company,  free  of  the  encumbrances  of  the  said  two  mort- 
gageS;  the  proceeds  of  such  sale  to  be  paid  into  court  to 
abide  the  event  of  the  suit. 

The  Chancellor  denied  the  application,  on  the  ground  that 
SQch  order  was  not  within  the  power  of  the  court.  This 
opinion  hajs  been  sustained  by  the  Court  of  Appeals. 

By  an  act  approved  March  13th,  1866,  {Pamph.  L.  296), 
it  was  enacted,  that  where  the  property  of  an  insolvent  cor- 
poration, in  the  hands  of  a  receiver  under  the  act,  is  encum- 
Itered  with  mortgage  or  other  liens,  the  legality  of  which  is 
brought  in  question,  and  the  property  is  of  a  character  ma- 
terially to  deteriorate  in  value  pending  the  litigation,  the 
Court  of  Chancery  may  order  such  receiver  to  sell  the  same, 
clear  of  encumbrance,  at  public  or  private  sale,  for  the  best 
price  that  can  be  obtained,  bringing  the  money  into  court, 
there  to  remain,  subject  to  the  same  liens  and  equities  of  all 
parties  in  interest  as  was  the  property  before  it  was  sold, 
to  be  disposed  of  as  the  court,  by  its  decree,  should  order 
and  direct 

Subsequent  to  the  passage  of  this  act,  the  receiver  filed 
his  petition,  in  which)  after  setting  forth  that,  as  receiver,  he 
came  into  possession  of  the  real  and  personal  estate  of  said 
company>  consisting  of  the  armory  buildings,  machinery,  <fec., 
and  a  large  amount  of  personal  property,  &c.,  subject  to  said 
two  mortgages,  that  the  legality  of  the  liens  of  said  mort- 
^rages  is  one  of  the  principal  matters  in  dispute  in  the  cause, 
Hnd  that  the  said  last  mentioned  mortgage  had,  on  January 
30th,  1865,  been  filed  as  a  chattel  mortgage  in  the  oflBce  of 
the  clerk  of  the  county  of  Mercer,  but  that  the  same  had 
iiot  been  re-filed  within  the  time  limited  by  the  act,  but  was 
x*e-filed  February  6th,  1866)  the  receiver  prayed  the  in- 
struction of  the  court,  whether  the  lien  of  the  said  last  men- 
tioned mortgage)  so  far  as  respects  the  personal  property,  is 
not  lost  or  destroyed,  and  whether  he  may  not  sell  and  dis- 
pose of  the  6ame>  according  to  the  statute,  free  of  encumbrance. 

The  receiver,  further  alleging  that  the  said  property,  real 
and  personal,  was  rapidly  depreciating  in  value,  and  that  it 

Vol.  !!•  2l 
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could  then  be  sold  to  more  advantage  than  thereafter,  further 
prayed  the  court  for  authority  to  sell  the  same,  free  of  en- 
cumbrance, the  proceeds  to  he  paid  into  court,  to  abide  its 
order. 

A  rule  was  granted  to  show  cause  why  the  said  applica- 
tion should  not  be  granted,  with  leave  to  take  aflBdavita,  (fee 

Affidavits  were  taken,  and  the  motion  argued  befoi-e 
Thomas  P.  Carpenter,  esq.,  one  of  the  masters -of  the  court, 
sitting  for  the  Chancellor. 

Mr,  Van  Syckd  and  Mr,  Browning ,  (with  whom  was  Ifi*. 
E,  T,  Green) f  for  petitioner. 

Mr,  J,  T,  WiUiamSf  (of  New  York),  contra. 

The  Master.  I  find  no  technical  difficulty  in  hearing 
this  motion,  on  the  ground  of  res  judicata,  suggested  by  the 
counsel  of  the  mortgage  creditors.  The  Chancellor,  on  * 
former  application,  made  no  decision  further  than  that,  as  the 
law  then  stood,  he  had  no  power  to  make  the  order  prayed  for. 

In  my  judgment,  the  affidavits  taken  in  this  case,  and  the 
nature  of  the  property,  show,  beyond  all  question,  that  the 
property  of  this  insolvent  corpoi'ation  is  rapidly  deteriora- 
ting, and  is  becoming  of  less  value  every  day. 

There  is  a  great  contrariety  of  opinion  among  the  ^i^' 
nesses  whose  depositions  have  been  produced,  as  to  the  be=^^ 
mode  of  making  this  sale ;  whether  the  property  should  ^^^ 
put  up  as  a  whole  and  sold  as  it  sUinds,  with  all  its  machinei'5^^ 
and  fixtures,  as  a  factory  for  the  manufacture  of  arms  an  *' 
ordnance,  or  whether  it  should  be  sold  by  piece-meal.    Th  •" 
inclination  of  my  mind,  after  examining  the  affidavits,  lookiu-^ 
to  the  reasons  given,  in  connection  with  the  situation  anu-- 
value  of  the  property,  is  to  the  opinion  that  it  is  not  probable, 
purchasers  could  be  found  for  the  property  as  a  whole,  amP 
that  necessarily  it  must  be  broken  up  and  sold  separately. 

But  it  is  not  necessary,  under  the  view  which  1  take  of  this^ 
application,  to  settle  definitely  at  this  time  the  precise  mode 
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of  sale.  The  receiver  is  an  officer  of  the  court,  selected  as 
disinterested  and  impartial  towards  the  parties  in  respect  to 
the  matters  in  controversy.  As  such  officer,  acting  under 
oath,  entitled  to  the  instruction  and  indemnification  of  the 
court  whilst  proceeding  fairly  and  honestly  in  the  discharge 
of  his  duties,  it  is  the  policy  of  the  statute  that  he  should  be 
invested  with  large  discretionary  powers,  and  if  this  applica- 
tion can  be  granted,  I  am  of  opinion  that  the  receiver 
should  be  directed  to  proceed  and  sell  the  real  and  personal 
property,  either  in  bulk  or  in  detached  parts,  as  he  may  find 
it  expedient.  He  may  find  it  expedient  and  for  the  advantage 
of  his  trust  to  sell  the  real  estate,  with  a  certain  part  of  the 
machinery,  together,  and  the  residue  of  the  machinery,  tools, 
and  personal  property  in  lots ;  or  he  may  find  it  most  for 
the  interest  of  those  concerned  to  sell  all  the  machinery, 
fixtures,  and  tools  in  detached  lots.  Satisfied  that  it  is  not 
Dnly  the  duty  but  the  desire  of  the  receiver  to  make  this  pro- 
;>erty  produce  the  most  money  possible  for  those  entitled  to 
Lhe  proceeds,  my  opinion  is  that  the  mode  of  sale  should  be 
eft  to  his  discretion ;  the  utmost  possible  publicity  to  be 
jiven  however,  to  the  tin^e  and  mode  of  sale.  It  being  further 
understood,  that  as  the  proceeds  are  to  be  distributed  among 
lien  creditors  and  general  creditors,  those  proceeds  which 
may  arise  from  property  subject  to  liens,  should  be  accurately 
ascertained  and  distinctly  preserved  in  the  accounts  of  the 
receiver. 

But  this  application  has  been  earnestly  and  ably  resisted 
on  the  part  of  the  lien  creditors,  no(;  only  on  the  ground  of 
expediency,  but  also  on  the  ground  of  the  alleged  want  of 
legal  power  in  the  court.  It  is  urged  that  the  act  of  March 
13th,  1866,  impairs  the  obligation  of  contracts,  and  further, 
that  it  deprives  the  mortgage  creditors  of  a  remedy  for  en- 
forcing their  contract  which  existed  when  the  contract  was 
made,  and  that,  therefore,  as  against  them,  the  law  in  question 
is  uncon/stitutional  apd  void.    Const,  Art.  IV,  Sec,  7,  §  3. 

I  am  unable  to  see  that  this  act  in  any  way  impairs  the 
obligation  of  the  contract.    The  rights  of  the  mortgagees 
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Stand  unaffeoted  by  the  act  of  1866,  or  by  any  proceedings 
under  that  act.  The  proceeds  of  any  sale  made  in  pursuance 
of  the  powers  vested  in  the  court,  are  to  he  brought  into  court, 
there  to  remain,  pending  the  litigation,  subject  to  the  same 
liens  and  equities  of  all  parties  in  interest  as  was  the  pro- 
perty before  sale.  It  is  scarcely  necessary  to  refer  to  the 
numerous  cases  cited  by  the  counsel  on  both  sides,  on  the 
constitutional  question*  If  there  is  any  difficulty,  it  arises 
from  that  clause  in  our  constitution,  originating  in,  if  not 
still  peculiar  to  it,  which  forbids  the  legislature  to  deprive  a 
party  of  any  remedy  for  enforcing  a  contract  which  existed 
at  the  time  the  contract  was  made.  The  construction  of  this 
clause  is  still  to  be  settled ;  the  case  of  Martin  v.  The  Somer- 
vUle  Water  Power  Co,,  5  Am,  Law  Beg.f  {May,  1857,)  p.  400, 
scarcely  reaching  the  point  as  here  present^. 

The  cases  of  Bronson  v.  Kinzie^  1  Howard  311,  and 
MoCracken  v.  Hayward^  2  Howard  608,  satisfactorily  es- 
tablished the  doctrine,  that  whatever  belongs  merely  to  the 
remedy  might  be  altered  or  taken  away  according  to  the  will 
of  the  state,  provided  the  alteration  did  not  impair  the  oblir 
gation  of  the  contract.     But  if  that  effect  was  produced,  it 
was  immaterial  whether  it  was  done  by  acting  on  the  remedy, 
or  directly  on  the  contract  itself.     In  either  case  it  was  pro- 
hibited by  the  constitution.    In  those  cases  it  was  held  that 
state  laws,  which,  in  form  professing  to  effect  the  remedy 
merely,  yet  in  their  operation  amounted  to  a  denial  and  ob- 
struction of  rights  under  contracts,  as  respected  contracts 
made  before  the  passage  of  such  acts,  were  unoonstitutional 
and  void. 

It  is  probable  this  clause  in  our  constitution  was  introduced 
in  reference  to  the  principle  settled  in  the  cases  to  which  I 
have  referred,  and  possibly  as  declaratory  of  that  principle, 
and  to  give  it  gi^eater  certainty  in  its  application.  The  form  of 
expression  used  is  to  be  noted.  It  is  that  the  legislature  shall 
not  pass  any  law  depriving  a  party  of  any  remedy  for  en- 
forcing  a  contract,  &c, ;  it  is  only  the  depriving,  or  taking 
away  a  substantial  remedy  previously  existing  for  the  en« 
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forciDg  of  a  contract.  It  does  not,  in  my  judgment,  relate  to 
any  change  of  practice  in  reference  to  remedies,  as  the  making 
of  a  longer  or  shorter  notice  necessary,  dispensing  with  or 
adding  to  the  formalities  necessary  in  legal  actions,  &c.  Nor, 
as  it  seems  to  me,  is  it  within  the  terms  of  the  constitutional 
provision,  and  it  does  not  deprive  one  of  a  previously  existing 
remedy,  that  such  remedy  has  been  suspended  and  made  un- 
necessary by  some  remedial  statute  which  gives  him  satis- 
faction in  a  shorter  time  and  more  direct  mode. 

Now  here,  by  the  act  to  prevent  frauds  by  incorporated 
companies,  a  remedial  act  for  the  protection  of  their  creditors 
by  proceedings  in  the  nature  of  bankruptcy,  the  operations 
of  insolvent  corporations  are  abruptly  brought  to  a  full  stop. 
Their  property  is  taken  in  charge  by  officers  of  this  court. 
Without  disturbing  liens,  or  destroying  the  priority  of  mort- 
gage and  judgment  creditors,  the  property  and  assets  of 
such  corporation,  so  in  the  custody  of  the  law,  are  to  be  sold, 
and  the  funds  distributed  among  creditors  proportionally  to 
the  amount  of  their  respective  debts.     This  act  has  been 
iong  in  force.     It  has  often  superseded,  but  not  destroyed, 
remedies  rendered  unnecessary  by  its  remedial  and  beneficial 
provisions.     But  as  in  the  case  before  us,  the  mortgage  liens 
may  be  disputed.     The  consequent  litigation  may  by  possi- 
bility be  tedious,  and  extend  through  a  considerable  period 
of  time,  whilst  the  property  may  be  liable  to  deterioration. 
l)uring  the  delay  the  property  so  held  may  be  subjected  to 
great  injury  and  consequent  loss,  if  it  must  be  held  in  the 
same  form  until  the  litigation  is  closed,  and  the  rights  of  the 
parties  ascertained.     Can  it  be  said  to  deprive  a  lien  creditor 
whase  claim  is  in  whole,  or  in  part,  in  dispute,  of  any  pre- 
viously existing  remedy,  that  this  remedial  statute  is  ex- 
tended to  meet  such  an  exigency,  his  lion  or  preference  if 
established,  being  preserved  to  the  proceeds  of  the  sale? 

It  may  also  be  suggested,  that  under  these  bankrupt  pro- 
ceedings, the  whole  jurisdiction  in  respect  of  the  property  of 
the  corporation  is  vested  in  and  belongs  to  the  court  in  which, 
under  the  statute,  these  proceedings  have  been  commenced* 

2l* 
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Any  attempt  to  proceed  elsewhere  by  foreclosare  or  other- 
wise, may  be  met  by  plea,  whilst  it  would  still  be  competent 
and  perhaps  expedient  for  the  mortgage  creditors,  by  cross- 
bill, or  by  bill  in  the  nature  of  a  cross-bill,  in  the  same  court, 
to  vindicate  their  rights,  and  to  ask  such  redress  as  their 
case  may  require. 

This  case  stands  on  such  different  footing  from  that  under 
the  private  act  of  the  legislature  discussed  by  Justice  Grier, 
in  the  case  of  Martin  v.  The  SomervUle  Water  Power  Com- 
pany,  that  I  do  not  think  it  necessary  to  add  anything  farther 
under  this  head.  I  am  of  opinion  that  there  is  no  want  of 
legal  power  arising  out  of  the  constitutional  provision,  and 
that  the  mortgage  creditors  have  not  been  deprived  of  any 
remedy  previously  existing.  I  should  hesitate,  if  I  considered 
the  point  doubtful,  to  declare  the  act  of  the  legislature  in- 
operative on  this  ground,  and  could  only  do  it  if  I  considered 
it  beyond  question.  But  my  mind  has  fully  arrived  at  a 
different  conclusion. 

The  receiver,  in  his  petition,  prays  to  be  instructed  as  to 
the  lien  of  the  mortgage  as  respects  the  machinery  and  per- 
sonal property,  and  whether  lost  by  the  omission  of  tlie 
mortgagee  to  re-file  within  the  time  limited  by  the  act  of  1861, 
concerning  chattel  mortgages.     Pavvph,  Laws,  p.  493. 

I  am  not  aware  that  under  the  rule  in  this  cause  I  can 
now  authoritatively  decide  this  question.  I  can,  however,  ex- 
press my  views  as  the  reasons  for  settling  to  a  considerable 
extent,  the  mode  under  which  I  consider  the  sale  ought  to 
be  made. 

Both  mortgages  to  which  I  have  referred,  in  terms  sub- 
stantially the  same,  purport  to  convey  in  pledge,  all  the 
buildings,  factories,  and  shops,  &c.,  with  all  the  machiueiy, 
fixtures,  engines,  tools,  and  property  of  every  kind,  on  the 
premises.  The  question  now  to  be  discussed,  I  suppose  how- 
ever to  arise,  chiefly,  if  not  altogether,  under  the  secon<l 
mortgage.  It  seems  to  be  assumed  in  the  petition  filed  by  the 
receiver,  as  also  in  the  argument  of  his  counsel,  that  the 
machinery  and  fixtures  in  this  factory  could  be  subject,  as 
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against  other  creditors  and  against  the  receiver,  to  the  lien 
of  this  second  mortgage,  on)y  as  a  chattel  mortgage,  and  that 
8uch  lien  was  necessarily  lost  by  the  failure  to  file  a  second 
copy  of  the  mortgage,  as  prescribed  by  the  act  to  which  I 
have  referred.  Possibly  this  might  be  so,  if  the  assumption 
were  true  that  the  machinery,  Ac,  could  only  be  held  by  this 
mortgage  as  a  chattel  mortgage,  though  I  have  some  diffi- 
culty in  my  own  mind  in  coming  to  this  conclusion.  It  may 
admit  of  question  whether,  when  this  property,  by  virtue  of 
this  statute  of  bankruptcy  and  under  the  decree  of  the  court, 
passed  into  the  custody  of  the  law,  and  was  held  by  the  re- 
ceiver as  the  trustee  of  the  corporation  and  of  its  creditors, 
the  rights  of  all  parties  were  not  fixed  at  that  very  instant. 
Without  attempting  to  decide  it,  as  the  point  has  not  been 
argued  by  counsel,  I  suggest  it  as  doubtful,  whether  the 
holder  of  a  chattel  mortgage  is  held  to  further  diligence  and 
is  not  entitled  to  rest  upon  his  rights,  whatever  they  were, 
when  the  property  passed  into  the  hands  of  a  receiver,  his 
trustee,  as  well  as  the  trustee  of  the  other  creditors  and  of 
the  corporation. 

But  I  do  not  assent  to  the  proposition  that  the  machinery 
and  fixtures  comprised  in  the  terms  of  the  mortgage  are  in 
this  case  to  be  held  and  treated  as  personal  property,  or  that 
the  mortgage  in  respect  of  them,  is  to  be  treated  as  a  chattel 
mortgage. 

Whether  property,  which  ordinarily  is  treated  as  personal, 
\)ecomes  annexed  to,  and  goes  with  the  realty  as  fixtures  or 
otherwise,  must  depend  upon  the  particular  circumstances  of 
each  case.  The  rule,  as  is  well  known,  is  differently  applied, 
as  the  question  may  arise  between  landlord  and  tenant,  heir 
and  executor,  mortgagor  and  mortgagee,  &c.  The  rules 
which  relate  to  trade  fixtures,  as  between  landlord  and  ten- 
ant, have  but  slight  application  to  questions  between  grantor 
and  gfantee,  in  the  case  of  mortgage  or  other  conveyance. 
It  was  held,  in  a  well  considered  case,  expressly  approved  in 
oar  own  courts,  that  the  true  criterion  of  a  fixture  might 
appear  in  the  application  of  the  following  requisites:  1.  By 
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actual  annexation  to  the  realty,  or  something  appurtenant 
thereto ;  2.  By  their  application  to  the  use  or  purpose  to 
which  that  part  of  the  realty,  with  which  connected,  wasap- 
]>ropriated ;  3.  By  the  iyitentwn  of  the  party  making  the 
annexation,  to  make  a  permanent  acceesion  to  the  freehold. 
Under  this  head  of  intention  may  be  the  annexation  of  fix- 
tures by  the  agreement  of  the  parties,  as  in  a  mortgage  bv 
such  general  or  specific  description  as  shall  evince  an  inten- 
tion to  convey  fixtures  as  a  part  of  the  freehold.  Thus,  in 
the  conveyance  by  mortgage  or  otherwise,  of  a  factory  or 
mill,  by  any  general  name  or  description,  with  all  its  ma- 
chinery, fixtures,  and  tools,  such  a  factory  or  mill,  with  all 
its  machinery  and  fixtures,  and  all  necessary  parts  of  the 
establishment,  however  slightly  annexed,  will  pass  with  the 
freehold  by  such  description.  And  things  ordinarily  per- 
sonal in  their  nature,  but  fitted  and  adapted  to  be  used  with 
the  real  estate,  and  necessary  for  its  beneficial  enjoyment  in 
the  character  in  which  conveyed,  will  pa«8  with  the  realty 
by  such  description,  which  would  not  pass  by  an  ordinary 
conveyance  of  land  with  ita  appurtenances.  It  is  becauM* 
of  the  intention  evinced  by  such  description  and  such  terms 
that  they  will  pass.  Teaff  v.  Hewitt,  1  Ohio  State  iJ.  51 1 ;  Ibid. 
1  A7n,  Law  Reg,  (Oct.,  1853),^.  723 ;  Brearley  v.  Cox,  4  2ai. 
287  ;  Crane  v.  Brigham,  3  Stockt,  35 ;  Mather  v.  Fraser^  2 
Kay  4*  Johnson  536 ;  Waterfall  v.  Fenistone,  6  Ellis  4"  Black  * 
876 ;  Walmslei/  v.  Milne,  7  /.  Scott,  iV,  S,,  (97  Fng.  Com. 
Law)  114. 

The  mortgage  now  in  question,  purports  to  convey  thefi\c- 
tories  and  shops,  with  all  the  machinery,  fixtures,»engineH, 
tools,  &c.;  which,  I  suppose,  under  the  authorities  cited,  con- 
veyed at  least  all  the  machinery,  fixtures,  &c.,  going  to  make 
\ip  a  factory  of  the  character  referred  to  in  that  instrument. 
In  addition,  more  tools  as  well  as  materials  and  other  pro- 
]>erty  seem  to  have  been  pledged,  to  cover  which.it  wa.^ 
necessary  to  file  a  copy  of  the  mortgage  in  the  clerk's  oflBce 
of  the  county.  But  so  far  as  the  machinery  and  fixture*^ 
were  annexed  to  the  realty,  they  passed  as  realty,  and  it  wa* 
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QnneceBsary,  in  order  to  complete  the  lien  as  against  them, 
to  file  a  copy  of  the  mortgage,  as  a  chattel  mortgage. 

In  England,  the  statute  of  17  and  18  Vio,,  o,  36,  requires  the 
r^istration,  in  a  mode  prescribed,  of  bills  of  sale  of  chattels, 
by  mortgage  or  otherwise,  as  against  oreditors,  (&c.,  the 
possession  remaining  in  the  vendor.  It  was  there  held  under 
that  act,  one  much  resembling  our  own,  that  registration,  as 
a  chattel  mortgage,  was  not  necessary  to  pass  the  interest  in 
machinery  fixed  to  the  soil  and  comprehended  in  a  mort- 
gage of  the  realty,  the  intention  of  the  parties,  as  shown  by 
the  terms  of  the  instrument,  being  that  the  machinery  should 
pass  with,  and  as  a  part  of  the  freehold.  Mather  v.  Fraserf 
2  Kay  <$•  Johnson  536 ;  Waterfall  v.  Penistone,  6  JSU.  4* 
Black,  875.  In  the  latter,  the  principle  decided  in  the  first 
case  was  recognized,  but  it  was  held  not  to  be  wicnin  it,  the 
intention  appearing  on  the  face  of  the  instrument,  to  mort- 
gage the  machinery  separately,  as  personal  property. 

After  inspecting  the  inventory  filed  by  the  receiver,  I  am 
nnable,  from  anything  before  me,  to  discriminate  between 
what  is  fixed  machinery  and  passed  with  the  realty,  and 
what  is  mere  personal  property,  and  may,  therefore,  be  un- 
affected by  the  mortgage. 

In  the  order  for  the  sale,  which  I  shall  recommend  to  be 
ttiade,  I  would,  therefore,  have  the  receiver  instructed  to 
^11  in  such  mode  as  that  the  proceeds  of  each  class  or  de- 
scription of  the  property  may  be  readily  discriminated,  and 
the  proceeds  may  be  distributed  according  to  the  rights  of 
the  respective  creditors,  to  be  ascertained  hereafter  in  this 


I  respectfully  recommend  that  the  Chancellor  order  and 
the  receiver  to  sell  all  the  property  and  assets  of  the 
cx>inpany,  as  authorized  by  the  act  of  the  legislature ;  that 
Bach  sale  be  made  in  such  mode  and  parcels,  in  bulk  or  in  de- 
tached parcels,  as  he  may  deem  most  advantageous,  provided, 
however,  that  the  machinery  and  fixtures,  and  the  tools,  ma- 
terial, and  other  personal  property,  be  sold  separately,  in 
Bodi  mode  as  that  the  proceeds  of  the  sales  of  each  descrip- 
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tioQ  of  property  may  hereafter  be  distributed  among  the 
lien  creditors  and  general  creditors,  according  to  the  right* 
of  the  several  creditors,  when  ascertained ;  that  all  publicity 
l)0ssible,  be  given  to  the  time  and  mode  of  sale ;  and  that 
the  proceeds  of  such  sale  be  brought  into  court,  to  abide  the 
further  order  of  the  court. 


Note. — This  opinion  was  delivered  at  I/Laj  Tern^,  1866,  but  is  wport.^ 
in  this  volume,  in  order  to  present  together  the  history  of  the  esse.  n« 
opinion  on  appeal  from  the  decree  of  the  Chancellor,  delivered  atXov^=r-Oi- 
ber  Term,  1865,  is  reported  post. 
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HE  PREROGATIVE  COURT 

4 

OF  THE  STATE  OF  NEW  JEKSET, 


MAY  TERM,  1864, 


Aenry  W.  Green,  Esq.,  Ordinary, 


*^ANiAH  DiLTS  and  others,  appellants,  and  Mary  8te- 
''iiNSON,  administratrix  of  Samuel  W.  Stevenson,  de- 
ceased, respondent. 

.  The  inventory  and  appraisement  prescribed  by  the  acts  of  1856  and 
0,  (Kix.  Dig.  273,  274.)  operate  as  a  pubstitute  for  the  inventory  and  ap- 
isement  prescribed  by  the  fourth  section  of  the  act  of  1851,  (Nix.  Dig. 
'.)  and  by  the  tenth  section  of  the  act  of  1846,  (Nix.  Dig.  277.) 

L  Id  all  casefl  where  the  intestate  dies,  leaving  a  wife  or  child  entitled  to 
benefit  of  the  provisions  of  the  acts  of  1856  and  1860,  (iViur.  Dig.  273, 
,)  the  inventory  roust  be  made  by  appraisers  appointed  by  the  surrogate, 
Mlected  by  the  administrator,  who  are  to  be  sworn  by  him  before 
ering  upon  the  performance  of  their  duties,  and  to  execute  their  office 
>Qr8aance  of  the  requirements  of  the  act  of  1856. 

.  A  promissory  note  taken  in  the  name  of  the  intestate,  should  not  be 
itted  from  the  inventory  upon  the  claim  of  the  wife  that  it  is  hers,  being 
payment  of  the  sale  of  a  gift  to  her  from  her  husband. 

t.  Qifta  of  chattels  by  the  husband  to  the  wife  are  void  at  law,  though 
y  may  be  sostained  in  equity.    But  even  in  equity,  where  a  widow 
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seeks  to  establish  a  gift  from  her  husband  in  his  lifetime,  she  most  adduce 
evidence  beyond  suspicion,  and  nothing  less  will  do  than  a  clear  irrevoca- 
ble gift,  either  to  some  person  as  trustee,  or  by  some  clear  and  distinct  act 
of  his,  by  which  he  divested  himself  of  the  property  and  engaged  to  hold  it 
as  trustee  for  the  separate  use  of  his  wife. 

5.  To  constitute  a  perfect  gift,  the  donor  must  part  with  the  posseaBion 
and  dominion  of  the  property.  And  if  the  thing  given  be  a  chose  in  action, 
the  law  requires  an  assignment,  or  some  equivalent  instrument,  aod  the 
transfer  must  be  actually  executed. 

6.  The  act  for  the  better  securing  the  property  of  married  women,  confen 
no  power  on  the  wife  to  take  real  or  personal  property  directly  by  gift 
from  her  husband.  , 

7.  To  bring  property  claimed  by  the  wife  within  the  protection  of  tbe 
statute,  it  must  have  been  acquired  by  her  in  her  own  right,  either  before 
or  after  marriage.  A  purchase  by  her,  or  a  mere  gift  by  the  htuband  to 
the  wife,  or  a  declaration  by  the  husband  that  the  property  is  ben,  will 
not  avail  to  defeat  the  claim  of  creditors  or  of  the  bext  of  kin,  after  the 
death  of  the  husband. 


Mr.  A.  F.  Van  Fleets  for  appellants. 
^_VBCfc^jRicA€y,  for  respondent. 

The  Ordinary.    The  administratrix  having  caused  to  be 
made  and  filed  in  the  office  of  the  surrogate  of  the  county  of 
Mercer,  an  inventory  and  appraisement  of  the  estate  of  tbe 
intestate,  exceptions  thereto  were  filed  by  the  intestate's  next 
of  kin.     The  cause  was  heard  before^  the  Orphans  Court, 
under  the  provisions  of  the  sUxtute,  {Nix.  Dig.  579,  §  16,) 
and  the  exceptions  dismissed  with  costs.     From  that  decree 
the  exceptants  have  appealed. 

The  first  exception  to  the  inventory  is,  that  the  persons 
who  assisted  the  administratrix  in  making  the  inventory  and 
appraisement,  had  no  authority  to  act  as  appraisers,  not 
having  been  appointed  and  sworn  by  the  surrogate.  The 
second  exception  is,  that  one  of  the  appraisers  appointed  by 
the  surrogate  to  inventory  and  appraise  the  goods  selected 
by  the  widow  for  the  use  of  the  family,  made  such  inventory 
without  having  seen  the  goods  so  inventoried  and  appraised, 
and  without  knowing  anything  of  their  value. 
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Oq  the  tenth  of  September,  1862,  the  administratrix  caused 
an  inventory  and  appraisement  of  the  entire  estate  of  the 
intestate  to  be  made  by  two  disinterested  freeholders.  This 
inventory,  proved  by  the  administratrix  and  by  the  oath  of 
one  of  the  appraisers,  was  filed  with  the  surrogate  on  the 
12th  of  September.  On  the  same  day,  on  the  petition  of  tho 
administratrix,  the  surrogate  appointed  one  of  the  original 
appraisers  and  a  third  person,  to  make  an  inventory  and 
appraisement,  under  the  provisions  of  the  acts  of  1851  and 
1856,  {Nix.  Dig,  270,  §  16,  273,  §  35.)  These  appraisers  hav- 
ing taken  before  the  surrogate  the  oath  prescribed  by  the 
statute,  made  an  inventory  and  appraisement  of  the  gooc's 
and  chattels  to  the  value  oi  $200,  selected  by  the  widow  for 
the  use  of  the  family  of  the  intestate,  which  is  filed  with  the 
surrogate.  This  latter  appraisement  the  court  very  properly 
rejected  as  illegal,  but  sustained  the  first  inventory  and  ap- 
praisement as  legal  and  valid. 

It  is  not  questioned  that  the  original  inventory  and  ap- 
praisement were  made  in  compliance  with  the  provisions  of 
the  tenth  section  of  the  act  of  1846,  [Nix.  Dig.  277,)  and  in 
accordance  with  immemorial  and  approved  practice,  prior  to 
the  act  of  1851.  The  inquiry  is,  to  what  extent  the  ancient 
law  and  practice  are  affected  by  recent  legislation.  The 
provisions  of  the  act  of  March  14th,  1851,  {Nix.  Dig.  269,)  in 
no  wise  interfei^d  with  the  duties  of  executors  or  administra- 
tors, prescribed  by  the  act  concerning  executors.  The  statutes 
were  not  only  upon  difl'erent  subjects,  but  the  design  and 
office  of  the  inventory  and  appraisement  prescribed  by  the 
fourth  section  of  the  act  of  1851,  were  totally  difl'erent  from 
those  of  the  inventory  and  appraisement  required  by  the 
tenth  section  of  the  act  concerning  executors,  {Nix.  Dig.  277.) 

But  the  scope  of  the  act  of  25th  February,  1856,  {Nix. 
Dig.  273),  is  much  more  extensive.  It  was  evidently  de- 
signed to  embrace  the  provisions  of  two  diflerent  statutes 
upon  totally  different  subjects.  The  inventory  and  appraise- 
ment prescribed  by  the  act  appear  to  have  been  designed  to 
perform  a  double  office,  and  to  operate  as  a  substitute,  not 
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only  for  the  inventory  and  apprfiisemertt  prescribed  by  the 
f  )arth  section  of  the  act  of  1851,  respecting  executions,  bui 
also  (in  all  cases  coming  within  the  purview  of  the  act)  for 
the  inventory  and  appraisement  required  by  the  tenth  sec- 
tion of  the  act  i*e3pecting  Executors.     The  adt  requires  thai 
the  appraisers  shall  be  appointed  by  the  surrogate,  (not  se- 
lected by  the  executor  or  administrator);  that  they  shall  act 
under  the  solemnities  and  obligation  of  an  oath  taken  before 
entering  upon  the  duties  of  their  office;  and  that  they  shall 
appraise  the  property  faithfully,  honestly,  and  impartially, 
according  to  the  true  and  intrinsic  value  thereof;  thus  pro- 
tecting all  the  rights  of  the  debtor's  family  and  of  creditors, 
and  etfectiug  all  the  purposes  of  the  act  respecting  executions. 
The  act  also  requires  that  the  inventory  and  appraisement 
shall  include  all  the  property  required  to  be  inventoried  anJ 
appraised  by  the  tenth  section  of  the  act  respecting  executors, 
and  shall  be  proved  before  the  surrogate  of  the  county  where 
the  deceased  debtor  resided  at  the  time  of  his  death,  in  tha 
same  manner  as  required  by  the  said  tenth  section  of  that 
act.     From  the  phnvseology  of  the  act,  and  from  the  proot 
of  the  inventory  to  be  made  before  the  surrogate,  the  inven- 
tory must,  within  the  contemplation  of  the  legislature,  have 
been  made  and  exhibited  by  the  executor  or  administrator 
as  well  as  by  the  surrogate;  thus  protecting  the  rights  of  all 
persons  interested  in  the  estate,  and  accomplishing  all  tlw 
purposes  of  the  tenth  section  of  the  act  (Concerning  executors, 
liy  the  fourth  section  of  the  act  of  1850,  all  acts  and  parts 
of  acts  inconsistent  with  its  provisions  are  repealed.     Tiie 
operation  of  this  statute  in  all  cases  coming  within  its  pur- 
view, must  be  to  supersede  the  inventory  and  appraisement 
required  by  the  tenth  section  of  the  act  respecting  executors. 
The  inventory  and  appraisement  prescribed  by  the  later  aoi 
perform  all  the  offices  and  accomplish  all  the  objects  require*! 
by  the  prior  statute.     It  is  a  rule  of  construction  that  if  the 
later  statute  {»rescribe  the  only  rule  that  should  govern  in 
the  case  provided  for,  it  repeals  the  original  act.    Sedgwick 
on  StatiUes  124.     This  consiruction  of  the  statute  I  am  iu- 
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>rmed  has  been  adopted  and  acted  upon  by  most  of  the  sur- 
>gates  of  the  diflFerent  counties,  and  perhaps  by  all  of  them. 
lO  benefit  could  result,  but  on  the  contrary  epnbarnissment 
nd  confusion,  from  having  two  inventories  of  the  same  pro- 
erty  made  by  diflFerent  appraisers.  The  act  however  applied 
nly  to  the  estates  of  debtors,  who  leave  a  family  or  a  wife 
irviving.  This  was  the  construction  given  to  it  by  the 
upreme  Court.  As  a  consequence,  where  there  was  no  exe- 
ution  against  the  property,  and  no  apprehension  of  insol- 
3ncy,  the  inventory  required  by  the  act  of  1856,  was 
?ces3arily  filed.  And  if  the  estate  subsequently  proved  in- 
)lvent,  or  the  claims  of  creditors  absorbed  the  personal 
tate,  a  second  inventory  became  necessary.  This  gave  rise 
•  difliculty  and  embarrassment,  especially  where  the  pro- 
jrty,  as  it  frequently  happeps,  had  been  dis|)0sed  of,  or  placed 
jyond  the  reach  of  appraisers.  By  the  act  of  18G0,  (JVix, 
Hg,  274),  which  is  a  further  supplement  to  the  act  rcspect- 
g  executions,  it  is  enacted  that  the  provisions  of  that  act 
ad  of  the  several  supplements  thereto  shall  apply  to  the  es- 
Lte  of  any  person  who  shall  thereafter  die  intestate,  leaving 
wife  or  child  him  surviving,  whether  such  person  shall  be 

debtor  or  not.  And  goods  arid  chattels  of  the  estate  of 
ich  deceased  person  to  the  amount  of  $200,  shall  be  first 
^served  and  set  apart  to  and  for  the  use  of  the  family,  before 
ny  distribution  or  other  disposition  shall  be  made  thereof. 
.11  acts  and  parts  of  acts  inconsistent  with  the  provisions  of 
36  act  of  1860,  are,  by  the  terms  of  the  act,  repealed. 

It  appears  to  me  to  be  clear  that  the  acts  of  1856  and  1860, 
30Ugh  both  supplements  to  the  act  respecting  executions, 
nd  primarily  designed  for  the  purpose  of  protecting  the 
ebtor's  property  against  the  claims  of  creditors,  have  not 
nly  indirectly  changed,  in  a  material  degree,  the  statutes  re- 
pecting  the  distribution  of  the  estates  of  intestates,  but  that 
ley  have  changed  also  the  character  of  the  inventory  to  be 
shibited  by  the  administrator,  in  all  cases  where  the  intes- 
tte  dies,  leaving  a  wife  or  child  entitled  to  the  benefit  of  the 
rovisious  of  those  statutes.  The  inventory  of  the  estate  in  all 
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such  cases  must  be  made  by  appraisers,  appointed  by  the 
surrogate,  not  selected  by  the  administrator,  who  are  to  be 
sworn  before  they  enter  upon  the  performance  of  their  duties, 
and  to  execute  their  oflBce  in  pursuance  of  the  requirements  of 
the  act  of  1856.  I  have  arrived  at  this  conclusion  after  much 
solicitude  and  consideration,  in  view  of  the  embarrassments 
that  have  already  resulted,  and  must  hereafter  result  from 
so  material  a  change  in  a  long  established  law  of  daily  ap- 
plication. Nor  have  I  been  insensible  to  the  incongruity  of 
effecting  such  radical  changes  in  the  laws  relating  to  the 
settlement  and  distribution  of  estates,  by  laws  primarily  de- 
signed for  another  and  a  very  different  purpose.  But  the 
terms  of  the  statutes  appear  to  me  too  clear  to  admit  of  doubt. 
The  inventory  and  appraisement  filed  by  the  administratrix 
not  having  been  made  by  appraisers  appointed  and  sworn  by 
the  surrogate,  as  required  by  the  statute,  and  having  no 
power  or  authority  to  act,  was  not  a  legal  appraisement  of 
the  property,  and  should  have  been  so  declared  by  the  court. 
In  this  regard  the  exception  of  the  appellant  should  have 
been  sustained. 

The  third  exception  to  the  inventory,  and  one  more  ma- 
terially affecting  the  rights  of  the  parties,  is  that  the  inven- 
tory exhibited  is  not  a  true  and  perfect  inventory  of  the  es- 
tate of  the  intestate,  for  that  divers  goods,  chattels,  and  credits, 
in  the  exception  particularly  specified,  were  not  inventoried 
and  appraised. 

The  evidence  shows  that  at  the  date  of  the  appraisement, 
there  was  in  possession  of  the  administratrix,  a  promissory 
note,  given  by  one  Nathaniel  Hart  to  the  deceased,  for  $250, 
which  was  not  included  in  the  inventory.  It  is  claimed  by 
the  administratrix  that  the  note  was  given  for  the  purchase 
of  a  pair  of  horses  which  belonged  to  the  wife,  which  were 
sold  by  the  intestate  to  Hart,  and  the  note  tiiken  in  his  own 
name.  The  evidence  of  the  ownership  of  the  wife  consists 
exclusively,  of  repeated  deolax'ations  made  by  the  husband  to 
different  persons,  that  the  horses  belonged  to  the  wife,  that  he 
uniformly  spoke  of  them  as  her  horses,  that  they  were  pro- 
cured by  the  intestate  in  exchange  for  another  horae  which 
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the  husband  had  given  tx)  the  wife,  that  the  exchange  was 
made  with  the  wife's  approbation,  and  that  the  husband  re- 
fused to  make  it  till  he  had  obtained  the  wife's  consent  to 
the  bargain.  Putting  the  evidence  in  the  strongest  light  for 
the  title  of  the  wife,  her  title  rests  upon  a  gift  of  the  chattel 
by  the  husband  to  the  wife  during  coverture,  and  upon  the 
constant  recognition  of  that  property  as  his  wife's. 

Gifts  of  chattels  by  the  husband  to  the  wife  are  void  at  law, 
though  they  may  be  sustained  in  equity.  1  Williams  on  Exrs 
639 ;  Washburn  v.  HaUj  10  Pick.  433 ;  1  Eoper  on  Hush,  ^ 
Wife  53 ;  2  Ibid.  152. 

But,  even  iu  equity,  where  a  widow  seeks  to  establish  a 
gift  from  her  husband  in  his  lifetime,  she  must  adduce  evi- 
dence beyond  suspicion,  and  nothing  less  will  do  than  a  clear 
irrevocable  gift,  either  lo  some  person  as  trustee,  or  by  some 
clear  and  distinct  act  of  his  by  which  he  divested  himself  of 
the  proi>erty  and  engaged  to  hold  it  as  trustee  for  the  separate 
use  of  his  wife.  Walte)'  v.  Hodge,  2  Swanst.  97 ;  McLean  v. 
Xonglands,  5  Vesey  79  ;  1  WUliains  on  Exrs  640;  Mews  v. 
Mews,  15  Beav.  529.  And  to  constitute  a  perfect  gift,  the 
donor  must  part  with  the  possession  and  dominion  of  the 
property.  And  if  the  thing  given  be  a  chose  in  action,  the 
law  requires  an  assignment  or  some  equivalent  instrument, 
and  the  transfer  must  be  actually  executed.  2  Kent's  Com. 
439. 

The  act  for  the  better  gecuring  the  property  of  married 
women,  confers  no  power  on  the  wife  to  take  real  or  personal 
property  directly  by  gift  from  her  husband.  Her  inability 
at  the  common  law  to  take  property  by  such  gift  or  grant, 
results  from  the  nature  of  the  marriage  relation.  The  design 
of  the  statute  was  not  to  disturb  the  nature  of  that  relation, 
further  than  to  enable  her  to  receive  and  hold  real  and  per- 
sonal property  to  her  sole  and  separate  use,  so  as  not  to  be 
subject  to  the  control,  nor  liable  to  the  debts  of  her  husband. 
It  was  not  designed  to  oonfer  upon  her  the  power  of  ac- 
quiriag  her  husband's  property,  but  to  protect  her  own.  Nor 
was  it  desigaed  to  confer  upon  married  women  the  power  of 
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taking  property  from  persons  other  than  the  hasband.  Thai 
they  might  do  at  common  law.  The  diflBculty  was  that 
when  property  was  received  by  the  wife,  the  husband  wai' 
immediately  invested  with  an  interest  in  her  estate,  rendering 
it  subject  to  his  control  and  liable  to  his  debts.  It  is  apparent 
from  the  title  as  well  as  from  the  terms  of  the  act,  that  this 
was  the  evil  which  the  legislature  designed  to  remedy.  It 
does  not  even  confer  upon  the  wife  the  power  of  disposing 
of  the  property  during  coverture,  nor  disturb  the  marriage 
relation,  or  its  consequent  rights  and  duties  in  other  respects. 
Naylor  v.  Field,  5  Butcher  287;  Ha/Arer  v.  Beamy ,  12  Ca^j 
410.  To  bring  property  claimed  by  the  wife  within  the  protec- 
tion of  the  statute,  it  must  have  been  acquired  by  her  in  her 
own  right,  either  before  or  after  marriage.  A  purchase  by 
her,  or  a  mere  gift  by  the  husband  td  the  wife,  or  a  declara- 
tion by  the  husband  that  the  property  is  hers,  will  not  avail 
to  defeat  the  claim  of  creditors  or  of  the  next  of  kin,  after  the 
death  of  the  husband.  Gamber  v.  Gamber,  6  Harris  i66\ 
Keeiiey  v.  Gould,  9  Harris  355  ;  Bradford  a  Appeal,  5  Ca^^ii 
513;  Glann  v.  Younglove,  27  Barb.  480. 

There  is  no  evidence  in  the  cause  sufficient  to  divest  the 
property  of  the  husband  in  the  goods  in  question  or  to  estab- 
lish the  title  of  the  wife.  The  wagon  and  other  chattel? 
remained  in  the  possession  of  the  husband  during  his  life» 
and  at  the  time  of  his  death.  He  exercise*!,  so  far  as  appears, 
absolute  control  over  it.  He  sold  the  horses  and  took  the 
note  received  in  payment,  in  his  own  name.  Kone  of  tlu* 
])roporty  is  shown  to  have  been  purchased  or  procured  by 
means  of  the  separate  property  of  the  wife.  The  property 
.should  have  been  included  in  the  inventory,  and  the  exocp- 
tion  on  this  ground  should  have  been  sustained,  even  if  tlit- 
inventory  had  been  in  other  respects  valid. 

The  decree  of  the  Orphans  Court  must  be  reversed,  an  J 
the  inventory  and  appraisement,  to  which  exceptions  have 
been  filed,  declared  illegal,,  inoperative,  and  void.  The  ex- 
ceptants are  entitled  to  their  costs  in  the  court  below,  but 
not  in  this  court.  The  original  papers  which  have  been  seat 
up,  are  remitted  with  the  cause  to  the  Orphans  Court. 
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SiBAM  H.  Kennedy  and  Gabriel  Field,  executors  of 
Shabal  Luse,  appellants,  and  William  A.  Parke,  re- 
spondeat. 

1.  An  assignment  of  a  legacy  passes  the  whole  right  of  the  assignor; 
ifter  sach  assignment,  there  remains  in  the  assignor  no  distinct,  subsisting 
right,  capable  of  being  assigned. 

2.  Where  a  legatee  has  assigned  a  legacy  for  a  valuable  consideration, 
it  is  no  defense  to  an  action  brought  by  such  assignee  against  the  execu- 
tors to  recover  the  legacy,  that  they  have  paid  it  in  good  faith  to  a  second 
assignee  of  the  legatee,  without  notice  of  the  previous  assignment.  No  in- 
terest, legal  or  equitable,  passes  by  the  second  assignment.  But  where,  in 
point  of  fact,  such  payment  was  by  note  of  one  of  the  executors,  given  to 
ihe  second  assignee  with  full  knowledge  of  the  rights  of  the  first  assignee. 
!he  note  was  without  consideration  and  void ;  and  if  paid  at  all,  was  paid 
Q  fraud  of  the  rights  of  the  first  assignee,  and  constitutes  no  defense  to  his 
laim  for  the  legacy. 

3.  A  principal  is  not  responsible  for  the  fraudulent  act  of  a  special  agent 
n  a  matter  foreign  to  the  transaction  in  which  he  was  employed. 


Mr,  Dilts,  for  appellants. 

Mr»  VoorheeSj  for  respondent. 

The  Ordinary.  This  proceeding  was  instituted  by  Parke, 
the  respondent,  in  the  Orphans  Court  of  the  county  of  Som- 
erset, against  the  executors  of  Shubal  Luse,  for  the  recovery 
of  a  legacy,  under  the  provisions  of  the  statute.  Nix.  Dig, 
588,  §65.  The  petition  states  that  Shubal  Luse,  in  and 
by  his  last  will  and  testament,  did,  among  other  things,  be- 
queath as  follows :  "  I  give  and  bequeath  to  my  grand- 
L'bildren,  John,  George,  and  Henry,  children  of  my  deceased 
daughter,  Eliza  Ann,  the  sum  of  $1000,  each  to  receive  one- 
ihird  thereof,  to  be  paid  to  him  when  he  arrives  at  the  age 
&f  twenty-three  years."  "  If  any  of  my  said  grandchildren 
^h^l  die  before  he  or  they  arrive  at  the  age  of  twenty-three 
mrs,  and  without  lawful  issue,  then  it  is  my  will  that  his 
>r  their  share  or  shares  of  the  said  sum  of  $1000,  and  the  in- 
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terest  thereof,  shall  go  to  the  survivor  or  survivors  of  them, 
share  and  share  alike."  John  Vandyke,  one  of  the  said 
Legatees,  attained  the  age  of  twenty-three  years  on  the  llih 
of  April,  1862,  and  thereupon,  under  the  provisions  of  the 
will,  became  entitled  to  the  sum  of '$333.33. 

The  h^gatee,  on  the  12th  of  November,  1860,  after  he  at- 
tained the  age  of  twenty-one  years,  executed  to  Parke,  the 
petitioner,  an  assignment  of  the  legacy.  The  answer  of  the 
executors  alleges,  by  way  of  defense,  that  Vandyke,  the  lega- 
tee, on  the  29th  of  January,  1861,  assigned  the  legacy,  for  a 
valuable  consideration,  to  Richard  S.  Vliet.  That  notice 
was  given  to  Iliram  H.  Kennedy,  one  of  the  executors,  of 
the  assignment  of  the  legacy,  and  payment  thereof  requested. 
That  on  the  2d  of  February,  1861,  the  legacy  was  assigned 
by  Vliet,  for  a  valuable  consideration,  to  Kennedy.  That 
on  the  5th  of  the  same  month  of  February,  Vandyke,  the 
legatee,  released  Kennedy  from  all  demands  which  he  then 
hid,  or  could  have,  against  him  as  his  guardian,  for  any 
money  due  the  legatee  under  the  will  of  Luse.  That  Ken- 
nedy thereupon  gave  his  note  to  Vliet  for  the  amount 
of  said  legacy,  payable  at  a  future  day;  and  that  after  the 
maturity  of  the  note,  and  after  the  legatee  had  attained  the 
age  of  twenty-three  years,  and  become  entitled  to  receive  hi? 
legacy,  Kennedy,  under  the  advice  of  counsel,  paid  the  said 
note,  and  thereby,  as  he  insists,  satisfied  and  discharged  all 
claim  that  the  legatee,  or  any  one  claiming  through  or  under 
him,  can  have  to  the  legacy. 
r  The  executors  deny  all  notice,  knowledge,  intimation,  or 
;'  suspicion,  prior  to  the  8th  of  March,  1862,  of  the  assignment 
I  of  the  legacy  by  Vandyke  to  Parke,  the  petitioner,  or  to  any 
other  person,  and  insist,  that  having  paid  the  legacy  in  good 
faith,  and  without  notice  of  the  claim  of  the  petitioner,  they 
Ciinnot  be  called  upon  to  pay  the  legacy  a  second  time. 

The  petitioner  established  before  the  Orphans  Court  a  clear 
and  unquestionable  title  to  the  legacy.  He  showed  the  ex- 
istence of  the  legacy,  its  transfer  from  the  legatee  by  a  valid 
assignment,  a  sufficiency  of  assets  in  the  hands  of  the  execa- 
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tors  to  satisfy  it,  and  the  tender  of  a  refunding  bond.  The 
lefense  is,  that  the  legacy  was  subsequently  assigned  by  the 
egatee  to  a  third  party,  to  whom  it  was  paid  in  good  faith/ 
by  the  executors,  without  notice  of  the  previous  assignment/ 
Che  defense  is  biised  on  the  idea,  that  the  legacy,  like  an; 
)ther  chose  in  action,  is  not  assignable  at  law,  that  a  mei 
equitable  interest  passed  by  the  assignment,  the  legal  tit! 
remaining  in  the  assignor,  and  that  the  money  having  be( 
paid  by  the  executors  to  the  second  assignee,  without  noti< 
of  the  first  assignment,  they  cannot  -be  prejudiced  by  tHo 
secret  equity  of  the  first  assignee.  But  the  title  to  the  leg- 
acy is  not  a  common  law  right.  It  was  held  by  the  Chan- 
cellor, in  King  v.  E^s'rs  of  Berry ^  2  Green's  Ch.  R,  54,  thj^t 
a  claim  to  a  legacy  is  essentially  an  equitable,  not  a  legdl 
3laim,  and  that  the  alignment  must  pass  the  whole  right  of  \ 
the  assignor ;  that  there  does  not  remain  in  the  assignor, 
ifter  the  assignment  of  a  legacy,  a  distinct,  subsisting  right, 
apable  of  being  assigned,  but  that  the  entire  interest  pjisses. 
iecognizing  this  principle,  it  is  difficult  to  perceive  how  any 
nterest  whatever,  legal  or  equitable,  could  have  passed  by 
;he  second  assignment,  or  how  the  payment  of  the  legacy  to 
i  party  having  neither  a  legal  nor  an  equitable  title  to  it, 
»n  constitute  a  good  defense  to  the  action.  It  would  seem 
ihat  if  the  executors  have  any  defense  upon  this  ground,  it 
B  purely  an  equitable  defense,  and  available  only  in  a  Court 
)f  Equity. 

But,  admitting  the  validity  of  the  defense  set  up  by  the 
inswer,  it  is  not  sustained  by  the  evidence.     The  money  , 

Mras  not  paid  by  the  executors  without  notice  of  the  previous  j 

jquity  of  Parke.  The  answer  alleges  that  the  executors  had 
QO  notice,  knowledge,  or  suspicion  of  the  assignment  to 
Parke  till  after  the  12th  of  March,  1861,  and  that  they  paid 
Lhe  legacy  in  good  faith.  But  it  is  not  denied  that  they  had 
full  notice  of  Parke's  claim  before  the  legacy  was  payable, 
ind  before  it  was  actually  paid.  True,  Kennedy  had  given 
ilia  note  to  Vliet  for  the  alleged  value  of  the  legacy,  payable 
rrlien  the  legacy  fell  due.    But  the  note  was  not  negotiable. 
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It  remained  in  the  hands  of  the  payee  till  after  its  maturity, 
when  it  was  taken  up  and  paid  by  Kennedy,  one  of  the  ex- 
ecutors, with  full  knowledge  of  the  existence  of  the  claim  of 
the  first  assignee. 

The  defense  is  by  no  means  strengthened  by  the  allega- 
tions of  the  answer,  that  Kennedy,  one  of  the  executors,  had 
become  the  owner  of  the  claim  of  Vliet.     On  the  contrary, 
this  part  of  the  answer  is  manifestly  based  upon  erroneous 
I)retences,  and  casts  a  shade  of  suspicion  over  the  entire  de- 
fense.    Kennedy  alleges,  that  as  the  legacy  to  Vandyke  was 
payable  only  upon  the  contingency  of  the  legatee's  attaining 
the  age  of  twenty-three  years,  he  hesitated  about  paying  the 
money  to  Vliet,  and  for  the  purpose  of  assuring  Kennedy,  an 
assignment  and  transfer  of  Vliet's  interest  was  made  to  him, 
and  that  he  still  hesitated  to  pay  the  amount  of  the  legacy. 
For  the  purpose  of  giving  Kennedy  greater  assurance,  Vliet 
procured  and  tendered  to  him  a  deed  of  release  from  Van- 
dyke for  the  legacy.     Now,  it  is  obvious,  that  if  the  legacy 
to  Vandyke  had  failed,  by  his  death  before  attaining  the 
age  of  twenty-three  years,  neither  his  release  of  his  legacy, 
nor  the  assignment  of  Vliet's  claim  to  Kennedy,  could  have 
given  any  iissurance  of  his  safety  in  paying  the  legacy.   Nor 
wore  they  given  to  obtain  an  immediate  payment  of  the 
money,  for,  in  point  of  fact,  the  money  was  not  paid  till  after 
the  legacy  fell  due.     Kennedy  gave  his  note  for  the  money, 
dated  on  the  2d  of  February,  throe  days  before  the  date  of 
the  release  from  Vandyke,  but  not  negotiable,  and  payable, 
as  has  been  said,  after  the  legacy  became  due.     It  was,  in 
fact,  not  paid  until  after  its  maturity,  and  after  the  legatee 
had  attained  the  age  of  twenty-three  years.     It  was  paid 
voluntarily,  with  full  knowledge  of  the  rights  of  the  first  as- 
signee.    The  giving  of  the  note  was  no  payment  of  the  money. 
Under  the  circumstances,  the  note  was  obviously  without 
consideration,  and  void  in  the  bands  of  the  payee.     Neither 
Vliet  nor  Kennedy  were  in  a  position  to  enforce  the  pay- 
ment of  the  legacy  against  the  executors.     The  money,  if 
paid  at  all  by  the  executors,  was  paid  in  fraud  of  the  rights 
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of  the  petitioner,  and  constitutes  no  defense  against  his 
claim  for  the  legacy. 

There  is  nothing  in  the  objection  that  Parke  being  pre- 
sent by  his  attorney,  at  the  time  of  the  assignment  to  Vliet, 
is  answerable  for  a  constructive  fraud  in  concealing  his 
prior  right,  and  is,  therefore,  estopped  from  enforcing  his 
claim  to  the  prejudice  of  the  second  assignee.  A  principal 
is  doubtless  answerable  for  the  concealments  as  well  as  the 
fraudulent  representations  of  his  principal  in  the  conduct  of 
a  transaction  in  which  he  is  employed  to  act  for  his  princi- 
pal. But  Vporhees  was,  in  no  sense,  the  attorney  or  agent 
of  Parke  in  the  transaction  alleged  to  be  fraudulent.  He 
was  employed  by  Parke  to  collect  the  legacy.  Instead  of 
doing  so,  he  basely  betrayed  his  client's  interest  by  procur- 
ing from  the  legatee  an  assignment  to  a  third  party.  There 
is  strong  reason  to  believe  that  he  was  acting  in  that  trans- 
action, as  the  attorney  of  Vliet.  Vliet,  himself,  swears  that 
he  employed  Voorhees  as  his  attorney  in  the  matter,  a  week 
or  two  before  the  2d  of  February,  1861.  The  assignment 
of  the  legacy  to  him  bears  date  only  four  days  before.  But 
whether  be  was  acting  as  the  attorney  of  Vliet  or  of  Van- 
dyke, or  solely  at  the  instigation  of  his  own  selfish  instinct 
and  love  of  gain,  is  immaterial.  It  is  clear  that  he  was  not 
the  attorney  of  Parke,  and  he  cannot  be  held  constructively 
liable  for  the  fraud. 

The  decree  of  the  Orphans  Court  must  be  aflBrmed,  with 
costs. 


Executors  of  Matthew  L.  Egerton,  appellants,  and 

James  Egerton,  respondent. 

1.  To  conntitate  a  donatio  mortU  caitsa,  there  must  not  only  be  a  clear 
intention  to  give,  bat  an  actnal  delivery  at  the  time  of  the  alleged  gift. 

2.  The  giving  of  one's  promissory  note  or  acceptance  by  the  donor  to  the 
donee,  will  not  constitnte  a  donatio  mortii  causa.    It  is  otherwise  with 
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the  gift  of  a  note,  acceptance,  or  bond  of  a  third  party,  which  may  ptu  by 

endorsement  or  delivery. 

3.  An  exception  to  a  charge  allowed  by  the  Orphans  Coart  cot  so** 
tained,  where,  in  the  opinion  of  this  Court,  an  'allowance  of  a  part  of 
the  Runi  was  warranted,  but  the  preponderance  of  the  evidence  is  not  so 
decisive  as  to  require  a  modification  of  the  decree. 

4.  An  oath  made  by  a  party  to  a  daim  against  ab  estate,  upon  the 
statement  of  the  executor  that  he  would  pay  it  if  the  claimant  swore  to  it, 
18  voluntary  alid  worthless. 

5.  An  executor  will  not  be  alloweti  a  charge  against  the  estate,  for  ser- 
vices rendered  ill  the  lifetime  of  the  testator,  where  the  services  rendered 
by  the  parties  were  mutually  beneficial,  and  it  is  apparent  that  no  pecuni- 
ary remuneration  was  expected  or  intended.    • 

6.  It  is  the  duty  of  an  executor,  not  only  to  exhibit  his  account  for 
allowance,  but  to  use  diligence  in  bringing  it  to  a  final  settlement. 

7.  Decree  of  the  Orphans  Court  charging  the  executors,  individually,  with 
the  costs  of  suit,  where  they  have  permitted  great  and  unwarrantable  delay 
in  the  final  settlement  of  their  account,  appifoved. 


Mr,  Leupp,  for  appellants. 
Mr,  Schencky  for  respondent. 

The  Ordinary.  This  case  comes  before  the  court  upon 
an  appeal  from  a  decree  of  the  Orphans  Court  of  the  county 
of  Middlesex,  upon  exceptions  filed  to  the  account  of  the 
executors  as  reported  for  settlement  and  allowance.  The 
first  ground  of  appeal  is,  that  the  court  below  sustained  an 
exce{)tion  to  the  following  item  in  the  account,  viz.  "Cash 
paid  Eliza  S.  Egerton,  S800." 

The  charge  is  attempted  to  be  supported  on  the  ground 
that  it  Wiis  a  donation  viortis  cama.  The  evidence  in  sup- 
port of  the  claim  is,  that  the  testator  was  the  owner  of  eighty 
shai'cs  in  the  City  Bank  of  Newark,  which,  by  his  will,  he 
had  bequeathed  to  his  wife.  On  the  7th  of  November,  1869, 
the  directors  of  the  bank  resolved  to  increase  its  capital  stock 
$50,CKjO,  giving  to  its  old  stockholders  the  privilege  of  eulr 
scribing  for  the  new  stock,  in  proportion  to  the  amount  of 
stock  held  by  them  respectively.    They  ordered  books  of 
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subscription  to  be  opened  on  the  first  of  December,  and 
required  the  subscription  to  be  paid  in  full  by  the  6th  of 
January,  1860.  The  testator  was  entitled,  by  virtue  of  the 
stock  held  by  him,  to  subscribe  for  sixteen  additional  shares 
by  the  payment  of  $800,  the  par  value  of  the  stock.  The 
testator  in  his  lifetime  requested  Goyn  D.  McCoy,  then  his 
agent  for  the  transaction  of  his  business,  and  who  is  also  one 
of  the  executors,  to  subscribe  for  the  additional  shares  to 
which  he  was  entitled,  for  the  benefit  of  his  wife.  When 
subscribed  and  paid  for,  they  were  to  be  Mrs.  Egerton's. 
He  told  McCoy  that  he  wished  him  to  take  the  stock  for  the 
benefit  of  his  wife,  in  her  name,  and  collect  tlie  money  and 
pay  for  it.  This  was  on  the  lOtfa  or  11th  of  November,  1859. 
The  stock  was  afterwards  subscribed  for  in  the  name  of  the 
testator,  but  the  price  was  not  paid,  nor  was  the  scrip  issued, 
till  after  the  testator  s  death.  It  was  then  paid  out  of  the 
funds  of  the  estate  by  the  executor,  and  by  his  orders  the 
scrip  was  issued  in  the  name  of  the  wife. 

To  constitute  a  donatio  mortis  causa,  there  must  not  only 
bo  a  clear  intention  to  give,  but  an  executed  gift.  "  Gifts  of 
chattels  personal,  are  the  act  of  transferring  the  right  and  the 
possession  of  them ;  whereby  one  man  renounces  and  another 
man  immediately  acquires,  all  title  and  interest  therein ; 
which  may  be  done  either  in  writing,  or  by  word  of  mouth, 
attested  by  sufficient  evidence,  of  which  the  delivery  of 
possession  is  the  strongest  and  most  essential."  2  BL  Com. 
441.  This  definition  of  a  gift  inter  vivos,  is  equally  applicable 
to  a  donatio  mortis  causa.  There  must  be  a  subject  capable 
of  passing  by  delivery,  and  an  actual  delivery  at  the  time  of 
the  alleged  gift.  Ward  v.  Tuimer,  2  Vcsey,  sen.,  431 ;  2  Kent's 
Com,  445;  1  Story's  Eq.  Jur.,%  607  a,  c;  Roberts  v.  Wills, 
Spencer  597 ;  Parish  v.  Stone,  14  Pick.  203;  1  WiUiaras  on 
ExWs  651-4. 

The  evidence  does  not  bring  the  present  case  within  the 
principle.  The  gift  must  have  been  either  of  the  stock,  or  of 
the  money  to  purchase  the  stock.  It  was  clearly  not  a  gift 
of  the  stock,  for  the  testator  never  owned  it.    The  stock  was 
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not  paid  for,  nor  was  the  scrip  issued,  in  the  lifetime  of  the 
testator.  Nor  was  it  a  gift  of  the  money.  Not  one  dollar 
was  delivered  by  the  testator  to  his  wife.  The  money  was 
collected,  and  the  stock  paid  for  by  the  executor  out  of  the 
estate,  after  the  testator's  death.  It  so  appears  on  the  face 
of  the  account.  The  charge  is  for  "  cash  paid  by  the  executor 
to  Mrs.  Egerton." 

Now,  if  it  had  been  a  donation  by  the  testator  mortii 
causay  the  right  of  the  donee  would  have  been  absolute  upon 
the  donor's  death,  subject  only  to  the  rights  of  creditors. 
The  money  would  have  formed  no  part  of  the  estate.  It 
would  not  have  been  the  subject  of  ecclesiastical  jurisdiction, 
nor  have  formed  a  component  part  of  the  executor's  account. 
The  donee  would  have  taken  not  through,  but  paramount  to 
the  executor.     Nicholas  v.  Adams,  2  Wharton  22. 

It  is  clear  that,  at  the  time  of  this  alleged  gift,  there  was 
and  could  have  been  no  delivery.     The  subject  matter  was 
not  capable  of  passing  by  delivery.     All  that  the  husband 
could  claim  at  the  time  of  the  pretended  gift,  Wiis  the  mere 
privilege  of  subscribing  for  the  stock.     And  after  the  sub- 
scription had  been  mtide,  all  that  he  had  was  the  right  of 
having  the  stock  issued  upon  the  payment  of  the  par  value. 
Giving  full  credence  to  the  evidonce>  it  proves  nothing  more 
than  an  intention  on  the  part  of  the  husband  that  the  wife 
sliould  have  the  benefic  of  his  privilege  of  subscribing  for  the 
stock  of  the  bank.     If  he  had  entered  into  an  express  con- 
tract with  her  that  she  should  have  the  advantage  of  the 
contract,  it  would,  as  a  contract  inter  vivos ^  have  been  null 
and  void.     Nor  could  it  operate  as  a  donatio  mortis  cauid 
Even  the  giving  of  his  own  promissory  note,  or  acceptance, 
by  the  donor  to  the  donee,  it  is  well  settled  will  not  constitute 
a  donatio  mortis  causa.     It  is  not  the  gift  of  a  chattel,  but  a 
mere  contract  to  pay.     It  is  otherwise  with  the  gift  of  a  note, 
acceptance,  or  bond  of  a  third  party,  which  may  pass  by 
endorsement  or  delivery.     Holiday  v.  Atkinson^  6  BarrL  ^ 
Cre>is,  501 ;  Raymoyid  v.  ScUick,  10  Cbnn.  484 ;  JParish  v. 
Stone,  14  Pick.  203 ;  Harris  v.  Clark,  2  Barb.  S.aR9i; 
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'.  C,  3  Comstock  93.  The  court  were  clearly  right  in  sustain- 
ig  this  exception  and  rejecting  the  claim  of  the  executors. 
The  second  ground  of  appeal  is,  that  the  court  sustained 
n  exception  to  a  charge  of  $200  for  cash,  paid  Andrew  T. 
inderson.  The  bill  rendered  was  for  services  of  Anderson 
nd  wife  from  July  2d  to  December  23d,  1859,  and  was  paid 
y  one  of  the  executors.  Anderson  was  a  brother  of  Mrs. 
Igerton.  He  went  with  his  wife  to  the  house  of  the  testator 
1  July  on  a  visit,  but,  at  the  desire  of  the  testator,  remained 
ill  his  death.  The  evidence  as  to  the  value  of  their  services, 
r  whether  they  wore  rendered  for  hire,  or  as  mere  oflBces  of 
riendship,  is  conflicting.  Clothing  and  dresses  are  proved 
D  have  been  purchased  in  the  testator's  name  and  given  to 
Lnderson  and  wife,  to  the  value  of  about  $50,  which,  accord- 
ig  to  the  testimony  of  several  of  the  witnesses,  was  more 
ban  their  services  were  worth.  The  proof  would,  in  my 
pinion,  have  warranted  an  allowance  of  at  least  a  part  of 
bis  charge,  but  the  preponderance  of  the  evidence  is  not  so 
ecisive  as  to  require  a  modification  of  the  decree.  The  fact 
hat  a  bill  has  been  paid  by  the  executor  aflbrds,  under  ordi- 
ary  circumstances,  a  ftiir  presumption  of  its  justice  and 
propriety.  As  the  legal  representative  of  the  estate,  he  is 
uthorizcd  to  pay  all  just  claims  against  it.  And  while  ho 
cts  within  the  line  of  his  duty  and  in  good  faith,  every  fair 
•resumption  is  to  be  made  in  his  favor.  He  is,  however,  but 
.  trustee  for  others,  and  may  not  sacrifice  their  rights  with 
mpunity.  If  he  pays  groundless  or  illegal  claims  upon  the 
istate,  he  must  bear  the  loss.  If  he  pays  disputed  claims, 
specially  after  being  warned,  he  acts  at  his  peril.  Good 
aith  and  a  regard  for  the  interest  of  the  estate  must  charac- 
erize  all  his  measures.  In  this  case,  the  interest  of  the  wife 
f  the  testator,  who  was  the  legatee  of  the  great  bulk  of  the 
istate,  was  in  direct  conflict  with  the  interest  of  the  residuary 
C'gcatee,  who  alone  is  interested  in  this  controversy.  There 
s  a  manifest  disposition  on  the  part  of  the  executor,  by  whom 
his  claim  was  paid,  to  favor  claims  against  the  estate.  The 
xecator  knew  that  this  claim  arose  under  circumstances 
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which  rendei^  its  propriety,  to  say  the  least,  doubtful.  After 
it  was  presented  for  payment,  he  was  warned  by  the  residu- 
ary legatee  that  the  claim  was  unreasonable  and  unjust,  and 
was  requested  uot  to  pay  it.  He  persisted  in  doing  so,  as- 
signing as  a  reason,  not  that  the  claim  was  just  or  legal,  but 
that  he  would  pay  the  bill  if  the  claimants  swore  to  it  An 
oath  under  the  circumstances  was  voluntary  and  worthless. 
The  conduct  of  the  executor  was  a  mere  submission  of  the 
question  to  the  conscience  of  the  creditor.  It  was  moreover 
an  actual  depriving  the  beneficial  owner  of  the  estate,  of  a 
trial  by  jury.  The  features  of  the  case  are  strongly  marked, 
and  had  all  the  facts  disclosed  by  the  evidence  been  pr^ 
sented  to  a  court  of  equity  for  relief,  it  would  have  justified 
the  interference  of  the  court  with  the  action  of  the  executors 
in  more  respects  than  one,  on  the  ground  of  constructive 
fraud. 

The  exception  to  the  charge  made  by  one  of  tiie  executors 
of  $1150,  for  services  rendered  by  him  in  the  lifetime  of  the 
testator,  was  properly  sustained.     The  executor  was  a  man 
of  business,  and  was  long  in  habits  of  intimate  friendly  and 
business  relations  with  the  testator.     No  book  account  i:? 
))roduced,  no  charge  for  the  services  appears  to  have  beeu 
made,  nor  is  there  the  least  intimation  in  the  evidence,  that 
in  the  testator's  lifetime  it  was  expected  or  intended  that 
Buch  charge  w-ould  be  made.     On  the  contrary,  the  executor 
repeatedly  declared  that  he  should  make  no  charge,  and  on 
one  occasion,  after  the  death  of  the  testator,  said,  as  he  him- 
self admits,  that  he  would  be  the  most  ungrateful  of  mortals 
to  do  so.     The  services  rendered  by  the  parties  to  each  other 
appear  to  have  been  mutually  beneficial,  and  it  is  apparent 
that  no  pecuniary  remuneration  Wiis  expected  or  intended. 
The  charge  in  the  account  was,  in  fact,  an  after  thought.    It 
was  not  made  when  the  account  was  originally  filed,  but  was 
added  after  exceptions  had  been  taken  to  the  account. 

The  court  were  right  in  charging  the  executors,  individually, 
with  all  the  costs  of  the  suit.  The  evidence  in  the  cause  and 
the  whole  history  of  the  case,  creates  the  belief  that  most  of 
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the  diflBculty  in  the  case  has  been  occasioned  by  the  conduct 
of  one  of  the  executors.  And  since  the  filing  of  the  account, 
with  a  large  amount  of  funds  in  their  hands,  they  have  per- 
mitted great  and  unwarrantable  delay  to  occur  in  the  final 
settlement.  It  is  a  mistaken  idea  that  executors  have  ac- 
quitted themselves  of  their  duty  by  filing  their  account  in  the 
Orphans  Court,  and  then  permitting  it  to  slumber,  or  to  draw 
its  slow  length  through  the  courts  till  all  the  law's  delays  are 
exhausted,  or  till  they  are  goaded  to  action  by  the  order  of 
the  court.  It  is  clearly  their  duty,  not  only  to  exhibit  their 
account  for  allowance,  but  to  use  diligence  in  bringing  it  to 
a  final  settlement.  They  are  often  trustees  for  widows  and 
minors,  or  absent  persons  and  others,  whose  rights  are  un- 
represented. It  is  an  unjustifiable  abuse  of  their  trust  to 
make  the  law's  delays  a  pretext  for  holding  the  funds  of  the 
estate  in  their  hands,  often  for  their  own  benefit  and  greatly 
to  the  prejudice  of  those  interested.  I  think  the  decision  of 
the  court  in  this  regard  eminently  just  as  well  as  lawful,  and 
calculated  to  eflfect  a  salutary  check  upon  a  prevalent  and 
gross  abuse. 

The  decree  of  the  Orphans  Court  is  aflSrmed,  with  costs. 


FEBRUARY    TERM,    1865, 


Edwin  M.  Lewis,  administrator  of  James  Normand,  appel- 
lant, and  EuzA  Grogitard,  respondent, 

1.  In  strictness,  the  grant  of  administration  operates  only  within  the 
jurisdiction  where  it  is  granted.  It  gives  no  legal  right  to  collect  debts, 
or  recover  the  possession  of  property  elsewhere. 

2.  Where  letters  of  administration  are  granted  in  different  jurisdictions, 
the  inventory  of  each  administrator  regularly  includes  only  the  property 
within  the  jonadiction  where  his  letters  are  granted,  and  for  that  property 
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only  he  is  accountable.  Each  administrator  must  accoaut  for  theprof>€rtT 
in  his  hands,  before  the  tribunal  of  the  state  from  which  his  authority 
emanates. 

3.  Where  administration  has  been  granted  in  the  place  of  the  domicilof 
the  intestate,  and  ancillary  administration  elsewhere  for  the  purpose  of 
collecting  debts,  if  the  fund  in  the  hands  of  the  foreign  administrator  i? 
needed  for  the  purposes  of  due  administration  in  the  place  of  the  domicil.tbe 
mode  of  reaching  it  would  be  to  require  its  transmission  or  distributioD, 
after  all  claims  against  the  foreign  administration  had  been  ascertained  or 
settled. 

4.  The  distribution  of  an  intestate's  property  must  be  regulated  by  the 
law  of  his  domicil.  But  by  what  tribunal  that  distribution  shall  be  made, 
depends  upon  circumstances,  and  rests  in  the  sound  discretion  of  the  tribo- 
nal  before  which  the  account  of  the  foreign  administrator  is  brought  for 
settlement.  Where  parlies  interested  in  the  distribution  reside  in  thesute 
where  foreign  administration  is  granted,  the  fund  will  be  retained  and  dis- 
tributed there. 

5.  An  administrator,  by  virtue  of  a  grant  of  administration  in  tbi^  state, 
the  place  of  the  intestate's  domicil,  who  has  also  sued  out  letters  of  admin- 
istration  upon  the  intestate's  property  lying  in  a  foreign  state,  is  required 
to  file  here,  an  inventory  of  such  property  only  as  he  is  authorized  to  ad- 
minister here;  and  for  that  alone  will  he  be  required  to  give  security. 


J/r.  A,  0,  Zabriffkie^  for  appellant. 

Mr.  Boyd  and  Mr,  Ransom,  for  respondent. 

The  Ordinary.    James  Normand,  the  intestate,  died  at 
Jersey  City  in  February,  18G3,  leaving  personal  property  to 
the  value  of  $40,000.     For  several  years  prior  to,  and  at 
the  time  of  his  death,  he  resided  in  Hudson  county,  where 
he  died.     The  bulk  of  his  property  consisted  of  bank  stocks* 
and  other  funds,  in  the  state  of  Pennsylvania.     The  personal 
property,  in  this  state,  amounted  to  about  $300,  and  con- 
sisted mainly  of  a  deposit  of  $253,  in  the  Bank  of  Jersey 
City.     The  securities  and  evidences  of  indebtedness  belong- 
ing to  the  estate  were  in  the  hands  of  Edwin  M.  Lewis,  of 
Philadelphia.     In  April,  1863,  administration  upon  the  estate 
was  granted  to  Lewis,  both  in  this  state  and  in  Pennsylva- 
nia.    The  inventory  in  Pennsylvania  included  the  property, 
the  situs  of  which  was  in  that  state.    The  inventory  in  this 
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state  included,  or  was  intended  to  include,  the  property  here. 
Security  was  given  in  each  state  for  the  property  included 
in  the  inventory  filed  within  the  respective  jurisdictions. 

On  the  26th  of  November,  18G4,  the  Orphans  Court  of 
the  county  of  Hudson,  by  a  decree,  ordered  that  the  admin- 
istrator file  an  inventory  of  the  whole  estate  of  the  intestate, 
and  give  security  in  the  whole  amount  of  the  property,  or 
that  the  letters  of  administration  be  revoked.  From  this 
decree  the  administrator  has  appealed. 

The  decree  is  based  on  the  assumption  that  the  inventory 
filed  in  this  state  should  have  included  all  the  property  of 
the  intestate^  wherever  situate.  It  is  usual,  in  practice, 
for  the  administrator  in  the  place  of  the  intestate's  domicil, 
to  include  in  his  inventory,  all  the  property  of  the  intestate, 
the  securities  for  which  come  to  his  hands.  Though  the 
property  is  situate  in  other  states,  the  debts  may  be  collected 
and  the  estate  settled  by  voluntary  transfer  of  the  property 
to  the  hands  of  the  administrator,  without  the  necessity  of 
taking  out  letters  of  administration  elsewhere.  But  in  strict- 
ness, the  grant  of  administration  operates  only  within  the 
jurisdiction  where  it  is  granted.  It  gives  no  legal  right  to 
collect  debts,  or  recover  the  possession  of  property  elsewhere. 
Hence,  it  frequently  become  necessary  to  sue  out  letters  of 
administration  in  other  states,  where  the  property  may  be 
situate,  or  debts  may  be  owing.  In  such  case,  the  inventory 
of  each  administrator  regularly  includes  only  the  property 
within  the  jurisdiction  where  his  letters  are  granted.  For 
this  property  only  he  is  accountable.  Elach  administrator 
accounts  for  the  property  in  his  hands,  before  the  tribunals 
of  the  state  or  sovereignty  from  which  his  authority  ema- 
nates. Vaughan  v.  Northup,  15  Peters  1 ;  2  Kent's  Com. 
431;  Story  s  Conf.  of  Laws ^  §  513.  The  subject  was  consid- 
ered in  Moore's  Admr  v.  Moored  2  McQxrter  97,  and  I  refer 
to  the  views  expressed  in  that  case,  and  the  authorities  there 
cited. 

Where  administration  has  been  granted  in  the  place  of 
the  dooiicU  of  the  intestate,  and  ancillary  administration 
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elsewhere  for  the  purpose  of  collecting  debts,  if  the  fund  in 
the  hands  of  the  foreign  administrator  is  needed  for  the  pur- 
poses of  due  administration  in  the  place  of  the  domicil,  the 
mode  of  reaching  it  would  be  to  require  its  transmission  or 
distribution  after  all  claims  against  the  foreign  administratioQ 
had  been  ascertained  and  settled.  Story  on  Conf.  of  LawSj 
§  618;  2  WiUiams  on  Exra  1415. 

The  distribution  of  the  fund  must  be  regulated  by  the  law 
of  the  domicil  of  the  intestate.  But  whether  that  distribu- 
tion shall  be  made  by  the  tribunals  of  the  several  states  by 
which  the  letters  are  granted,  or  whether  the  balance  for 
distribution  shall  be  transmitted  by  the  foreign  administra- 
tor to  the  place  of  the  domicil,  to  be  there  distributed,  de- 
pends upon  circumstances,  and  rests  in  the  sound  discretion 
of  the  tribunal  before  which  the  account  of  the  foreign  ad- 
ministrator is  brought  for  settlement.  Where  parties  inter- 
ested in  the  distribution  reside  in  the  state  where  foreign 
administration  is  granted,  the  fund  will  be  retained  and 
distributed  there.  Hai-vey  v.  RichardSf  1  Mason  381; 
laham  v.  Gibbons ^  1  Bradford's  H.  70;  Farso7is  v.  Lyvian^  4 
Bradford's  K  268. 

In  Parsons  v.  Lyman^  the  testator,  at  the  time  of  his 
death,  was  domiciled  in  Connecticut.  The  will  was  proved, 
and  letters  testamentary  were  issued  in  that  state,  and  also 
in  the  state  of  New  York.  Upon  the  settlement  of  his  ac- 
counts by  the  executor  in  the  stat-e  of  New  York,  the  court 
there  settled  the  construction  of  the  will,  and  directed  a  dis- 
tribution of  the  fund,  although  a  suit  for  that  purpose  was 
pending  in  the  state  of  Connecticut. 

Neither  the  Orphans  Court,  nor  this  court,  has  any  right 
to  require  that  the  administrator  shall  bring  the  lund  to 
which  the  next  of  kin  may  be  entitled,  from  Pennsylvania 
to  this  state  for  distribution.  In  that  respect,  the  conduct 
of  the  administrator  must  be  controlled  by  the  judicial  tri- 
bunal of  Pennsylvania.  Nor  can  the  court  here  anticipate 
what  their  decision  may  be.  The  claimants  to  the  fund  re- 
side neither  in  this  state,  nor  in  Pennsylvania.    And  there 
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seems  to  be  no  peculiar  reason  why  the  distribution  should 
be  made  by  one  state  rather  than  the  other,  except  the  fact 
that  the  distribution  must  be  made  according  to  the  laws  of 
this  state.  Should  the  fund  be  transmitted  to  this  state  for 
distribution,  it  is  not  to  be  presumed  that  the  security  which 
has  already  been  given  for  it  in  the  state  of  Pennsylvania, 
would  be  lost  or  forfeited.  Even  if  the  Orphans  Court,  in  its 
discretion,  might  require  security  for  the  funds  not  within 
the  jurisdiction  of  the  court,  it  could  be  only  for  so  much  as 
might,  by  the  order  of  the  court  in  Pennsylvania,  be  trans- 
mitted to  this  state.  There  can  be  no  propriety  in  requiring 
security  to  be  given  for  funds,  to  which  the  administrator, 
by  virtue  of  the  grant  of  administration  in  this  state,  has 
no  title,  for  the  due  administration  of  which  he  has  already 
given  security  in  a  foreign  jurisdiction,  and  over  which  the 
tribunals  of  another  sovereignty  exercise  legitimate  control. 

Nor  can  there  bo  any  propriety  in  requiring  the  adminis- 
trator to  file  an  inventory  of  such  property.  If  administra- 
tion in  the  two  states  had  been  committed  to  different  indi- 
viduals, the  impropriety  of  requiring  the  administrator  here 
to  file  an  inventory  of  property  beyond  his  control  woulil  be 
obvious.  The  principle  is  not  altei-ed  by  the  fact  that  both 
administrations  are  committed  to  the  same  individual.  The 
property  in  another  jurisdiction,  which  he  has  been  author- 
ized to  administer  there,  does  not  come  to  his  hands  or 
possession  to  be  administered  by  virtue  of  the  grant  of  admin- 
istration in  this  state.  They  are  not  within  the  scope  or 
meaning  of  the  bond  or  afiidavit  required  from  the  admin- 
istrator. 

The  order  was  made,  not  at  the  instance  of  a  creditor,  but 
of  a  party  claiming  to  be  the  next  of  kin  of  the  intestate.  It 
is  founded  upon  the  erroneous  idea  that  the  distribution  of 
the  fund  can  be  legitimately  made  only  in  the  place  of  the 
intestate's  domicil.  It  extends,  as  its  terms  imply,  as  the 
evidence  shows,  and  as  the  counsel  of  the  respondent  con- 
tend that  it  should,  to  all  the  property  of  the  intestate, 
wherever  situate. 
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The  decree  is  clearly  erroneous,  and  must  be  reversed. 
Having  arrived  at  this  conclusion,  it  is  unnecessary  to  ex- 
press any  opinion  as  to  the  various  formal  exceptions  taken 
to  the  proceedings  of  the  court  below.  The  decree  is  reversed, 
without  costs. 


William  Clark,  one  of  the  executors  of  Isaac  Clark,  deceased, 
appellant,  and  George  G.  Hornbeci:,  respondent.* 

1.  The  loss  of  an  instrument  upon  which  a  party  seeks  to  recover,  may 
be  proved  by  presumptive  evidence.  Proof  that  the  paper  cannot  be  found, 
duo  diligence  having  been  used  hi  searching  for  it,  is  sufficient  to  raise  the 
presumption  of  loss,  and  let  in  evidence  of  its  contents. 

2.  All  that  the  law  requires  as  a  ground  for  the  admission  of  secondary 
evidence,  is  a  reasonable  assurance  that  evidence  of  a  higher  nature  is  not 
withheld  or  suppressed  by  the  party  offering  it. 

3.  A  party  will  not  be  presumed,  in  the  absence  of  all  evidence  of  the 
fact,  voluntarily  to  have  destroyed  an  instrument  which  he  was  interested 
in  preserving.  As  a  general  rule,  the  legal  presumption  arising  from  proof 
that  it  cannot  be  found,  is  that  it  is  lost. 

4.  Where  it  does  not  appear  whether  a  lost  note  was.  or  was  not,  nego- 
tiable, it  will  not  be  presumed  to  have  been  negotiable  ;  or,  if  negotiable, 
that  it  has  been  endorsed  in  blank. 

5.  An  executor  will  be  charged  in  his  account  with  the  amount  of  a  note 
against  himself,  set  down  in  the  inventory,  and  alleged  to  have  been  lost  or 
destroyed  by  the  testator  in  his  lifetime,  where  the  existence,  amount,  and 
loss  of  the  note  are  satisfactorily  proved,  and  where  there  are  no  ciroam' 
stances  sufficient  to  raise  the  presumption  that  the  note  was  intentionally 
destroyed  by  the  testator. 

Mr.  McCarter,  for  appellant. 

The  question  in  this  case  is  whether  there  was  suflScient 
evidence  to  justify  the  court  in  charging  William  Clark,  the 
accounting  executor,  with  the  note  in  question.     The  case 

*  A  re-hoaring  was  granted  the  appellant,  after  the  delivery  of  th« 
opinion  reported  here.  But  the  Ordinary  being  of  the  same  mind,  after 
a  careful  consideration  of  the  arguments  upon  the  re-hearing,  the  decree  of 
the  Orphans  Court  was  affirmed.  The  opiuioo,  therefore,  foUoMrs  the  argu- 
ments of  counsel  upon  the  re-bearing. 
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may  be  treated  precisely  as  if  William  Clark  were  a  stranger 
to  the  testator,  i.  e.,  not  an  executor,  and  the  executors  of 
decea^ied  were  sueing  him  for  the  recovery  of  the  note  in 
question. 

As  much  evidence  will  be  required  to  charge  the  executor 
in  a  controversy  of  this  kind,  as  would  be  necessary  to  recover 
in  a  suit  at  law  upon  the  note,  in  case  the  executors  were 
plaintififs,  and  William  Clark  defendant. 

It  is  hardly  necessary  to  premise,  that  in  such  a  suit  the 
plaintifls  would  have  to  establish  an  existing  liability  at  the 
time  of  the  commencement  of  the  suit,  or  be  non-suit.  Until 
that  is  done,  the  defendant  cannot  be  called  on  for  any  defence. 
That  the  plaintifls  must  show  by  evidence  which,  if  un- 
contradicted or  unexplained,  would  be  sufficient,  before  de- 
fendant need  make  any  answer,  defence,  or  explanation. 
Ordinarily  that  is  done  by  the  plaintiff's  producing  the  note 
and  proving  its  due  execution.  The  proof  of  its  execution, 
establishes  the  fact  that  a  liability  then  existed;  the  pro- 
duction of  the  note  in  the  possession  of  the  plaintiffs,  on  the 
trial,  raises  the  presumption  that  the  liabilty  still  exists  un- 
changed, and  throws  upon  the  defendant  the  onics  of  discharg- 
ing himself  therefrom. 

"  The  presumptions  are  all  in  favor  of  the  Jwlder  of  negotia- 
ble paper.  Prima  faciej  the  party  in  possession  is  a  bona  fide 
holder  for  value,  and  the  owner  of  the  paper ;  and  the  pre- 
8um})tion  is  so  strong,  that  though  the  pleadings  put  the 
title  in  issue,  it  will  not  be  overcome  by  proof  that  the  plain- 
tiff' acquired  the  note  after  due."  Edwards  on  Prom.  Notes 
679,  note  4 ;   James  v.  Chalmers,  2  SdJeii  209. 

In  Holme  v.  Xarsper,  5  Binney  469,  Ch.  Justice  Tilgh- 
man  says :  "  In  the  first  instance  it  is  presumed  that  every 
man  acts  fairly.  It  lies  on  the  defendant,  therefore,  to  show 
some  probable  ground  of  suspicion,  before  the  plaintiff  is  ex- 
pected to  do  anything  more  than  produce  the  7iote  on  which 
he  founds  his  action." 

So  too,  "  when  there  is  a  competition  of  evidence  upon  the 
question  whether  the  security  has  been  satisfied  by  payment 
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it  has  been  held  that  the  possession  of  that  securify  by  th 
claimant  ought  to  turn  the  scale,  and  entitle  him  to  a  verdict." 
Chitty  on  Bills  425.  "  And  if,  for  want  of  distinct  evideoce 
of  a  payment,  it  should  be  in  doubt  whether  it  was  made,  the 
mere  circumstance  of  the  instrument  not  having  been  given 
up,  will  afford  a  presumption  against  the  party  who  alleges 
he  has  paid  it."    Ibid,  394. 

From  these  and  numerous  other  authorities  which  might 
be  cited,  it  abundantly  appears  that  the  possession  and  pro- 
duction of  the  note  by  the  plaintiflf,  is  the  controlling  cir- 
cuimiance  upon  which  are  founded  all  the  presumptions  ne- 
cessary to  show  that  the  note  remains  an  existing  claim 
against  the  defendant.  If  that  circumstance  is  wanting,  all 
the  presumptions  built  upon  it  must  also  be  wanting. 

If  the  plaintiff  cannot  prove  the  continued  existence  of  the 
liability,  by  producing  the  note,  he  must  prove  it  in  some 
other  way  equally  satisfactory.  He  is  still  imperatively 
required  to  prove  the  two  requisites  to  a  recovery.  1.  The 
original  existence  of  the  debt  or  liability*  2.  That  it  con- 
tinues at  the  time  of  the  suit  brought. 

It  is  perfectly  manifest  that  evidence  which  may  be  legal 
and  competent,  and  sufficient  to  prove  the  first  of  these  two 
propositions,  may  come  entirely  short  of  proving  the  other. 
For  instance,  to  establish  the  first  requisite,  the  plaintiff  must 
prove,  1.  The  existence  of  the  note.  2.  Its  contents.  The 
first  may  be  proved  by  parol ;  the  second  ordinarily  must  be 
proved  by  the  production  of  the  instrument  itself.  If  thatam- 
not  be  done,  then,  in  order  to  admit  secondary  evidence  of 
the  contents,  "all  that  the  law  requires  as  a  ground  for 
the  admission  of  secondaiy  evidence,  is  a  reasonable  assu- 
rance that  evidence  of  a  higher  character  is  not  withheld  or 
suppressed  by  the  party  offering  it." 

Greenleaf  says:  "The  question  whether  the  loss  of  the 
instrument  is  sufficiently  proved  to  admit  secondary  evidence 
of  its  contents,  is  to  be  determined  by  the  court,  and  not  by 
the  jury.  But  it  seems  that,  in  general,  the  party  is  ex- 
pected to  show  that  he  has  in  good  faith  exhausted,  in  a  rea- 


FEBKUARY  TERM,  1865.  433 

Clark  «.  Hornbeck> 

ftonable  degree,  all  the  sources  of  information  and  means  of 
discovery  which  the  nature  of  the  case  would  naturally 
suggest,  and  which  were  accessible  to  him.  It  should  be  re- 
collected that  the  object  of  the  proof  is  merely  to  establish  a 
reasonable  presumption  of  the  loss  of  the  instrument;  and 
that  this  is  a  preliminary  inquiry,  addressed  to  the  discretion 
of  the  judge."    1  Greenl,  Ev,^  §  558. 

Those  requirements  are  all  met  in  this  case.  It  is  per- 
fectly manifest)  that  these  executors  have  not  the  power  to 
produce  this  note,  because  all  parties  admit  that  they  never 
had  it  in  their  possession.  If  William  Glark  should  be 
foolish  enough  to  contradict  that,  the  court  could  not,  in  the 
exercise  of  a  sound  discretion,  admit  secondary  evidence  to 
show  what  the  contents  of  that  note  were  when  it  existed. 
The  obvious  answer  to  his  contention  would  be,  "  you  admit 
that  plaintiff  cannot  produce  the  note;  your  whole  standing 
in  court,  and  your  whole  defence,  rests  upon  the  supposed 
inability  of  plaintiff  to  produce  the  note.  It  does  not  lie  in 
your  mouth  to  deny  that  the  reason  for  admitting  the  second- 
ary evidence  is  wanting,  when  your  whole  insistment  and 
defence  rest  upon  the  fact  that  they  cannot  produce  the  note. 
With  what  propriety  or  consistency  can  you,  with  one  breath, 
say  to  the  plaintiff,  you  cannot  produce  any  such  note  against 
me,  and  with  the  next  iuaist,  you  cannot  give  secondary 
evidence  of  its  contents,  until  you  have  first  shown  that  you 
cannot  produce  it  ?" 

So  far,  therefore,  as  the  question  whether  this  is  a  proper 
case  for  the  admission  of  secondary  evidence  of  the  contents 
of  the  note  is  concerned,  the  reasoning  and  authorities  con- 
tained in  the  Ordinary's  opinion  in  this  c<\se,  as  well  as  the 
facts  of  the  case,  and  the  dictates  of  common  sense,  all  abun- 
dantly show  that  secondary  evidence  of  the  contents  of  the 
note  was  rightfully  admitted,  and  that  whatever  facts  such 
secondary  evidence  sufficiently  establishes,  must  be  taken  to 
be  true  in  the  case. 

What  facts  then  are  established  by  the  evidence  ?  Nothing 
more  than  that  the  appellant  s  note  once  existed,  that  its 
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contents  were  such  as  the  secondary  evidence  describes,  and 
that  at  the  time  it  so  existed,  it  was  held  as  a  subsisting  lia- 
bility against  him  by  the  testator.  And  it  may  as  well  l^e 
added  here,  that  the  testimony  brings  down  the  continued 
existence  of  that  state  of  facta,  until  the  time  testified^  by 
Isaac  Hornbeck,  vi2.  one  or  two  years  before  testator's  death. 

Admitting  those  facts  in  their  fullest  extent,  (and  they 
have  never  been  denied  by  the  appellant),  do  they  establish 
any  thing  more  than  the  first  requisite  to  a  recovery,  viz, 
that  the  appellant's  liability  to  the  testator  once  existed? 
Does  the  proof  of  those  facta  establish,  or  tend  to  establish, 
the  second  requisite,  viz.  that  such  liability  continued  until 
suit  brought,  or  rather  until  the  testator's  death  ?  (which, 
in  this  case,  answers  to  the  commencement  of  a  suit  on  the 
note). 

We  contend  that  such  second  requisite  remains  unproved. 

It  will  not  do  to  say,  that  having  once  established  the  ex- 
istence of  a  liability,  the  law  presumes  that  it  continues 
until  it  is  shown  to  have  been  discharged.  If  all  the  cir- 
cumstances remain  the  same,  the  presumption  would  natu- 
rally arise.  And  if  this  note  had  been  shown  to  have  been 
in  testator's  possession,  or  among  his  papers,  at  or  after  his 
death,  the  rule  would  apply.  But  here  the  circumstances 
«lo  not  remain  the  same.  The  only  evidence  of  the  existence 
of  the  liability  was  the  note.  As  long  as  the  note  exists,  the 
law  presumes  that  the  fact,  of  which  its  existence  was />/nmrt 
facie  evidence,  also  exists. 

The  existence  of  the  note  is,  as  I  have  shown  above,  the 
controlling  circumstance  on  which  the  presumption  is  founded. 
If  that  circumstance  is  wanting,  what  becomes  of  the  pre- 
sumptions founded  on  it?  They  must  certainly  vanish  with  ii. 

The  second  proposition  then  still  remains  to  be  prove<i, 
viz.  that  the  indebtedness,  of  which  the  note  in  question  was 
the  evidence,  continued  until  the  testator's  death. 

The  respondent  Ciinnot  show  it  by  the  production  of  the  note, 
or  by  proof  of  its  existence  up  to  the  testator  a  death.    He 
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must  prove  that  proposition  by  some  other  evidence,  or  fail 
of  a  recovery. 

It  is  not  pretended  by  respondent's  counsel,  nor  can  I  see 
that  it  is  claimed  in  the  opinion  of  the  Ordinary,  that  any  di- 
rect evidence  of  that  proposition  has  been  offered.  If,  then, 
respondent  cannot  oflPer  direct  evidence  of  the  fact,  he  must 
restore  or  bring  back  the  presumptions  which  arise  out  of  the 
production  of  the  paper,  by  showing  that  such  production,  in 
this  particular  case,  has  been  prevented  by  circumstances 
which  show  that  the  liability  still  continues,  to  the  same  ex- 
tent as  if  the  paper  had  been  produced. 

Just  here  comes  in  tbfe  distinction  which  exists  between 
the  amount  of  proof  required  to  lay  the  foundation  for  sec- 
ondary evidence,  and  that  required  to  prove  our  second  pro- 
position. 

In  the  one  case,  the  party  need  only  show  that  it  is  not  in 
his  power  to  produce  the  paper.  In  the  other,  he  must  go 
further,  and  show  why  it  is  pot  in  his  power.  The  one  is  a 
question  addressed  to  the  sound  discretion  of  the  court,  who 
only  require  to  be  satisfied  that  "  evidence  of  a  higher  na- 
ture is  not  withheld  or  suppressed  by  the  party  ofiering"  the 
secondary  evidence.  The  other  is  a  fact  to  be  proved  aflSrma- 
tively  to  the  jury,  like  the  execution  of  the  note,  or  its  con- 
tents, or  any  other  fact  on  which  the  plaintifi'^s  action 
depends.  On  this  point  the  jury,  or  the  court  occupying  the 
place  of  a  jury,  baa  no  discretion;  it  must  be  proved  to  their 
satisfaction  by  the  weight  of  the  evidence,  or  the  case  must 
fail. 

If,  therefore,  the  party  relies  upon  the  fact  of  the  loss  or 
accidental  destruction  of  the  paper  as  the  ground-work  on 
which  he  would  base  the  presumption  of  the  continued  exist- 
ence of  the  liability  of  which  the  paper  was  the  evidence,  he 
must  show  the  fact  of  the  loss  or  destruction  of  the  paper 
affirmatively.  He  must  show  something  more  than  his  mere 
inability  to  produce,  because  while  that  inability,  standing 
alone,  may  be  sufficient  to  assure  the  court  that  he  does 
not  keep  back  or  suppress  the  original,  it  is  not  sufficient 
to   ehow    its    loss  or    destruction,  because  rum   constat^ 
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but  that  the  inability  to  produce  the  note  arises  from  its 
having  been  paid,  or  from  its  intentional  destruction  by  the 
holder,  or  from  its  having  been  voluntarily  given  up  by  the 
holder  to  the  maker,  and  destroyed  by  him,  as  it  is  quite 
common  for  the  maker  of  a  note,  having  paid  it  or  taken  it 
up  in  any  way,  to  destroy  it.  He  has  a  right  so  to  do,  and 
to  rely  upon  what  has  always  been  understood  to  be  the  kw, 
that  before  a  note  can  be  recovered  upon,  the  party  seeking  to 
recover  must  either  produce  the  note,  or  prove  circumstances 
which  are  equivalent  to  its  production,  something  to  rebut 
the  natural  presumption  of  payment  or  satisfaction,  which 
arises  from  the  fact  that  the  plaintiff  once  had  a  note,  and 
that  he  now  cannot  produce  it. 

The  usual  and  regular  course  of  business  is,  that  when  a 
man  no  longer  holds  a  note  as  a  claim  against  the  maker,  he 
gives  up  the  possession  of  it  to  the.  maker.  That  sUite  of 
things  happens  one  hundred  times,  where  the  accidental  loss 
of  a  note  happens  once. 

If  any  presumption  arises  from  such  a  state  of  facts  as 
this,  it  would  be,  not  that  the  note  was  lost  or  destroyed  by 
accident,  but  that  it  was  paid,  or  in  some  other  way  satisfied 
to  the  holder,  and  given  up  by  him.  The  presumption  would 
certainly  be  in  accordance  with  the  usual  course  of  business, 
rather  than  in  favor  of  an  accident. 

The  cases  cited  in  the  opiiion  of  the  Ordinary,  in  support 
of  the  position  that  presumptive  evidence  of  lass  is  suflBcient, 
were  all  decided  on  the  question  as  to  how  much  proof  of 
loss  was  sufficient  to  lay  a  foundation  for  the  introduction  of 
secondary  evidence,  and  for  that  purpose  they  sustain  the 
position  that  mere  presumptive  evidence  of  the  loss  is  suffi- 
cient. 

In  Minor  v,  Tillotson,  7  Peters  99,  the  missing  paper  was 
a  grant  to  Wade  Hampton,  of  a  traot  of  land  in  Louisiana, 
which,  as  the  plaintiff  claimed  under  W.  H*,  became  one  of  the 
evidences  of  his  title.  The  point  in  that  case,  was  that  W. 
II.  himself  was  not  sworn  to  prove  the  loss,  but  that  sec- 
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ondary  evidence  was  admitted  on  proof  of  a  search  of  his  papers 
by  plaintiff's  attorney.  The  court  held,  under  the  circum- 
stances of  that  case,  that  it  was  not  necessary  to  swear  Wade 
Hampton  to  the  fact  of  the  loss;  putting  their  decision  upon 
the  ground  that  the  examination  made  of  the  papers  of  W. 
H.,  was  all  that  W.  H.  could  have  made  himself,  and  that 
it  was  a  very  odd  document  and  that  there  did  not  appear  to 
be  any  ground  for  supposing  that  the  deed  was  designedly 
withheld. 

Suppose,  however,  that  Wade  Hampton  himself  had  been 
the  plaintiff  in  that  suit,  and  the  only  evidence  of  his  title 
had  been  the  missing  deed,  would  the  court  have  permitted 
him  to  offer  secondary  evidence  of  its  contents,  by  his  merely 
proving  that  his  attorney  had  examined  bis  papers  and 
could  not  find  the  deed  ?  Would  not  a  court  require  impera- 
tfvely  that  W.  H.  should  be  sworn  to  prove  the  loss  himself? 
If  not,  then  the  supposed  necessity  which  has  always  been 
urged  as  the  reason  for  permitting  a  party  to  be  sworn  in 
his  own  case  for  that  purpose,  proves  to  be  no  necessity  after 
all.  If  then  W.  H.,  under  those  circumstances,  could  not  have 
given  secondary  evidence  of  his  deed,  without  first  having 
sworn,  himself,  as  to  the  loss,  much  less  would  be  be  permitted 
to  recover  on  a  lost  note,  of  which  he  was  the  holder,  without 
as  stringent  proof  of  the  fact  of  the  loss. 

A  deed  once  given  vests  the  title,  and  no  subsequent  loss 
of  the  deed,  nor  its  voluntary  destruction  by  the  grantee,  nor 
its  re-delivery  to  the  grantor,  nor  the  re-payment  of  the  con- 
sideration money,  will  divest  the  title ;  that  can  only  be  di- 
vested by  a  conveyance  sufficient  to  divest  it.  Such  is  not 
the  case  with  a  note.  There  the  presentation  of  the  paper  is 
essential  to  the  continuance  of  the  liability  ;  its  voluntary 
(lostruction  by  the  holder,  or  the  receipt  of  the  money  for 
which  it  was  given,  or  the  voluntary  giving  it  up  to  the 
maker  by  the  holder,  terminates  the  liability  of  the  maker. 

Once  prove  that  a  deed  existed  and  conveyed  the  title,  and 
you  are  not  bound  to  produce  it  to  show  a  continuance  of  the 
title.    The  title  continues  by  virtue  of  the  deed  until  it  is 
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conveyed  again,  no  matter  what  becomes  of  the  paper  which 
is  the  evidence  of  the  title.  Inasmuch,  therefore,  as  the  same 
inducement  does  not  exist  for  the  preservation  of  a  deed,  that 
does  for  the  preservation  of  a  note,  the  presumption  of  its  ac- 
cidental loss  or  destruction  would  be  raised  on  much  less  evi- 
dence than  in  case  of  a  note. 

The  case  of  Caufman  v.  Congregation  of  Ckdar  Spring,  6 
Binney,  p,  69,  was  also  a  question  of  the  admissibihty  ot 
secondary  evidence.  The  court  premised  in  that  case,  that "  to 
make  way  for  such  evidence*'  the  loss  of  the  paper  "  may  be 
proved  by  circumstantial  evidence." 

The  objection  there  was,  that  the  party  in  whose  custody  the 
paper  ought  to  be,  and  who  assisted  in  the  search  for  it,  was 
not  sworn.  The  missing  paper  in  that  case  wa«  an  article  of 
agreement,  under  which  the  holder  claimed  no  rights,  but  of 
which  he  was  a  mere  depositary.  Ch.  J.  Tilghman  says,  ia 
that  case,  "  if  this  writing  had  been  in  the  custody  of  the 
plaintiffs  themselves,  it  might  have  been  reasonable  to  hold 
them  to  very  strict  proof  of  its  loss  or  destruction.  But  con- 
sidering that  it  was  no  more  in  their  hands,  than  in  those  of 
the  opposite  party,  I  am  not  disposed  to  differ  from  the 
opinion  of  the  court  of  Common  Pleas."  He  also  based  his 
opinion  of  the  legality  of  the  admission  of  the  secondary  evi- 
dence in  that  case,  in  psirt  upon  the  fact  that  Sanderson  was 
a  competent  witness  for  the  defendant,  and  if  he  8uspecte<i 
collusion  or  a  suppression  of  the  paper,  he  had  a  right  to  ex- 
amine him  on  oath. 

In  the  case  of  TaurUon  Bank  v.  Richardson^  5  Pick,  436, 
the  missing  paper  was  a  letter,  by  which  it  was  insisted  the 
defendants  had  waived  notice  and  demand,  on  the  maturity  of 
a  note. 

The  court  in  that  case,  held,  what  is  not  denied  here,  that 
in  order  to  lay  the  foundation  for  secondary  evidence,  it  is 
not  necessary  to  prove  the  "  absolute  irrecoverable  loss  of  the 
paper  itself,  by  fire  or  some  other  destructive  agent"    They 
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hold  that  the  fact  of  the  loss  may  be  proved  by  presumptive 
evidence,  "  like  any  other  fact."  In  that  case,  the  secondary 
evidence  was  held  to  have  been  improperly  admitted. 

The  question  here,  is  not  whether  the  fact  of  the  loss  may 
or  may  not  be  proved  by  presumptive  evidence.  Admitting 
for  the  sake  of  the  argument  that  it  may,  the  question  still 
recurs,  aoes  the  evidence  that  a  note  once  held  by  a  deceased 
person  cannot,  after  a  lapse  of  a  year  or  twp,  be  found  among 
testators  papers  by  his  executors,  raise  any  presumption 
whatever  of  the  accidental  loss  of  the  paper,  in  preference  lo 
the  presumption  that  it  had  been  paid  or  otherwise  satisfied, 
or  voluntarily  given  up  to  the  maker  by  the  holder  ? 

In  Jackson  v.  Neebj^  10  Johns,  E,  374,  the  missing  paper 
was  a  power  of  attorney,  under  which  a  deed  had  been  exe- 
cuted. In  that  case,  the  party  to  whom  the  power  had  been 
executed,  and  in  whose  custody  it  should  have  been,  testified 
that  he  could  not  find  it,  and  tl\at  he  had  no  doubt  he  had 
destroyed  it  as  a  paper  of  no  value. 

The  deed  executed  in  pursuance  of  it  had  long  been  re- 
corded, and  the  power  was  vested  in  the  deed.  Under  the.se 
circumstances,  the  court  very  properly  held,  that  there  was 
sufficient  evidence  to  raise  a  presumption  of  loss,  so  as  to 
justify  the  admission  of  the  secondary  evidence. 

In  Turnipseed  v.  Hawkins,  1  McCord  272,  the  paper 
was  a  deed,  which  also  had  long  been  on  record,  and  no  one 
was  disputing  the  title  under  it,  and  it  was  very  doubtful, 
under  the  South  Carolina  statute,  whether  the  copy  of  the 
record  was  not  primary  evidence,  without  any  proof  of  the 
loss. 

It  will  be  observed  that  in  all  these  cases,  the  question  was 
as  to  the  admissibility  of  secondary  evidence,  and  that  in 
none  of  them  was  the  instrument  the  foundation  of  the  action, 
nor  was  the  instrument  of  such  a  character  that  its  non-pro- 
duction deprived  the  party  of  any  right,  or  of  the  benefit  of 
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any  presumption  arising  from  the  production  of  the  paper. 
In  all  the  cases  the  question  was  an  incidental  one,  addres;?ed 
to  the  court,  and  not  to  the  jury. 

Greenleafj  §  558,  above  cited,  says,  that  in  such  cases  "  the 
object  of  the  proof  is  merely  to  establish  a  reasonable  pre- 
sumption of  the  loss  of  the  instrument,"  which  is  a  very 
different  thing  from  proving  the  loss,  as  one  of  the  steps  in 
the  cause  without  which  the  plaintiff  must  fail  in  his  action. 

After  a  most  diligent  and  careful  search  of  the  authorities, 
I  have  been  unable  to  find  a  single  case  where,  in  an  action  by 
executors  to  recover  on  a  lost  note,  the  mere  fact  that  the 
note  could  not  be  found  among  testator's  papers  after  bis 
death,  was  any  evidence  of  its  loss,  when  there  was  no  proof 
of  the  note  having  had  any  existence  for  more  than  a  year 
before  testator's  death.  That  hiatus  in  the  history  of  the 
paper,  must  in  some  way  be  supplied. 

Suppose  Isaac  Clark  were  living,  and  suing  on  the  note, 
and  he  should  prove  that  hg  held  such  a  note  some  one  or  two 
years  before  he  brought  the  suit,  and  then  should  prove  by  a 
witness  that  he  (the  witness)  had  examined  plaintiff  s  papers, 
and  could  not  find  the  note,  would  the  court  be  satisfied  with 
such  evidence  ?  Would  it  not  be  required  of  him  to  swear 
that  he  had  lost  it?  Much  less  would  he  be  allowed  to  re- 
cover on  the  note,  unless  he  satisfied  the  jury  of  something 
more  than  the  mere  fact  that  on  a  search  among  his  papers 
it  was  not  there. 

If,  then,  Isaac  Clark  were  here  himself,  and  would  not  be 
permitted  to  recover  on  such  proof,  how  can  the  executors 
recover  ?  Can  they,  or  ought  they  to  recover  in  the  action, 
on  less  proof  than  that  which  would  have  entitle*!  the  testa- 
tor to  recover,  if  living?  I  know  it  may  be  said  that  tlie 
adoption  of  the  rule  contended  for  by  me,  would  make  it 
diflicult,  if  not  impossible,  for  an  executor  to  recover  on  a 
lost  note.  Grant  that  to  be  so,  for  the  sake  of  the  argument, 
and  does  it  justify  a  court  in  changing  well  established  rales 
of  law,  or  in  inventing  new  ones,  to  save  executors  from  the 
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consequences  of  the  negligence,  carelessness,  or  improvidence 
of  their  testators? 

The  death  of  a  man  always  places  his  executors  in  a  worse 
position  to  conduct  a  litigation  about  the  estate,  than  the 
man  himself  would  have  been  if  he  had  lived;  but  was  that 
circumstance  ever  before  urged  as  a  reason  why  executors  are 
permitted  to  prove  facts  by  evidence  which  would  not  be 
sufficient  to  maintain  the  action  or  defence  if  the  man  were 
alive  ? 

Where  is  the  authority  for  the  doctrine,  that  because  it  is 
not  so  easy  for  an  executor  to  prove  a  fact  necessary  to  an 
action  or  defence,  as  it  would  have  been  for  the  testator, 
that,  therefore,  less  proof  is  required ;  or  that  because  it  is 
impossible  for  an  executor  to  prove  an  indispensable  fact, 
therefore  it  will  be  piN3samed,  and  he  need  not  prove  it  at  all. 

It  is  always  one  of  the  unfortunate  incidents  attending  a 
man  8  death,  that  if  a  controversy  arises  about  his  estate, 
the  executors  are  ignorant  of  important  facts,  a  knowledge 
of  which  would  have  settled  the  controversy  in  favor  of  the 
estate,  and  the  evidence  of  which  could  easily  have  been 
found  by  the  testator ;  but  I  never  heard  it  urged,  that  for 
that  reason  any  less  proof  was  required  of  the  fact  to  be 
proved  by  the  executors. 

Suppose  an  executor  was  sued  for  a  book  account  debt  of 
his  testator.  If  the  testator  were  living,  he  might  be  able 
to  produce  a  receipt  for  it,  or  a  witness  who  was  present 
when  it  was  paid,  of  which  fact  the  executor  may  be  en- 
tirely ignorant.  And  yet  the  executor  who  sets  up  payment, 
is  not  absolved  from  the  necessity  of  proving  it  to  the  satis- 
faction of  a  jury,  by  the  difficulties  which  surround  him.  Was 
it  ever  argued,  that  because  it  is  difficult  to  prove  payment, 
therefore  less  proof  is  required  than  otherwise ;  or  that 
in  such  case,  anything  which  would  come  short  of  proving 
the  issue  on  his  part  would  suffice?  If  that  were  so,  it  is  easy 
to  see  that  a  man's  estate  is  placed  in  a  better  position  by  his 
death,  and  that  suits  or  defences,  which  the  man  himself 
could  not  have  maintained  if  living,  can  easily  be  supported 
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by  his  executor  after  his  death,  which  would  be  absurd.  The 
establishment  of  such  a  rule  would  oflPer  a  premium  to  careless- 
ness, and  would  erfcourage  men  to  postpone  the  settlement  of 
all  their  important  business  until  after  their  death,  in  the  hope 
that  presumptions  would  be  raised  in  favor  of  their  executors, 
which  could  not  be  invoked  for  themselves  if  living. 

If,  in  this  case,  there  was  any  evidence  to  warrant  the 
presumption  of  loss,  there  might  be  a  greater  show  of  plausi- 
bility for  the  doctrine.  If  there  was  the  slightest  proof  that 
Isaac  Clark  ever  searched  for  the  note,  or  complained  of  having 
lost  it,  or  after  the  time  when  the  note  was  last  seen,  ever 
claimed  that  William  owed  him  anything  on  account  of  it, 
there  might  be  some  argument  made  in  favor  of  the  presump- 
tion of  its  loss,  but  not  a  syllable  of  such  testimony  is  produced. 

On  the  contrary,  it  is  abundantly  proved,  that  after  the 
note  was  last  seen,  the  testator  executed  to  William  a  bond 
and  mortgage  for  a  debt  of  $800,  owing  on  the  purchase  of 
Benjamin's  farm,  without  claiming  any  oflf-set  or  allowance  for 
the  debt  now  in  controversy,  which  he  would  hardly  have 
done,  had  he  then  held  a  note  against  William  for  more  than 
the  sum  for  which  he  gave  a  mortgage.  If  he  had  held  such 
a  note,  would  he  have  urged  James  Clark  to  take  the  fenii 
and  pay  the  debt  to  William,  when  he  held  in  his  own  hands 
a  note  that  would  have  more  than  paid  it  ? 

If,  as  is  truly  stated  in  the  opinion  of  the  Ordinary,  as 
between  the  executors  of  a  father  and  a  son,  slight  circum- 
stances are  sufficient  to  raise  the  presumption  of  the  inten- 
tional destruction  of  the  note,  are  not  the  circumstances 
above  adverted  to,  and  sojpe  of  which  are  undisputed,  amply 
sufficient  for  that  purpose? 

Nor  is  the  executor  without  a  remedy  in  a  case  of  this 
character.  He  can  file  a  bill  for  discovery  against  his  co- 
executor,  and  prove  by  him,  (if  the  fa<;t  be  so,)  that  the  liabiUty 
on  the  note  coi^inues,  notwithstanding  his  inability  to  pro- 
duce it ;  or  in  this  very  cage,  he  can  ask  the  court  to  put  the 
accounting  executor  on  oath  to  the  same  point.  But  if  he 
will  do  neither,  but,  on  the  contrary,  objects  to  the  court's 
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examining  the  executor  about  it,  with  what  propriety  caPhe 
ask  the  court  to  decide  a  case  of  this  kind  on  mere  presump- 
tions, when  he,  at  the  same  time,  closes  the  door  to  the  only 
direct  evidence  which  can  now  be  had  on  the  question  ? 

On  the  other  haml,  the  establishment  of  the  doctrine  con- 
tended for  by  the  respondent,  ^uld  be  fraught  with  the 
most  dangerous  consequences. 

In  such  an  event,  all  an  executor  would  have  to  do  would 
be  to  prove  that  his  testator  once  (at  any  time  within  six 
years  and  six  months)  held  a  note  against  a  defendant,  and 
that  on  testator's  death  it  was  not  found  among  his  papers, 
and  it  would  be  sufficient,  not  only  to  let  in  secondary  evi- 
dence of  its  contents,  but  to  establish  it  as  a  debt  against  the 
defendant,  unless  he  could  prove  it  paid,  which  in  most  cases 
he  would  be  unable  to  do,  being  deprived  by  the  rules  of  law, 
of  his  own  evidence. 

Another  consequence  of  the  doctrine  would  be,  that  an 
executor,  in  all  cases  where  he  knew,  or  had  reason  to  believe, 
that  his  testator  had,  within  the  time  of  limitation,  held  a 
note  against  an  individual,  would  be  in  duty  bound  to  put 
such  a  claim  on  the  inventory  and  endeavor  to  collect  it,  and 
put  the  maker  of  the  note  to  the  proof  of  payment,  thus  sub- 
jecting estates  to  frequent  lawsuits,  in  many  cases  fruitless, 
and  in  cases  where  they  are  successful,  subjecting  a  defendcuit 
to  an  unjust  recovery,  from  a  failure  or  neglect  to  preserve 
the  note  which  he  had  paid  off,  and  which  he  Wixs  under  no 
obligation  to  preserve. 

Although  the  Ordinary,  in  granting  this  re-hearing,  con- 
fined the  discussion  to  the  questions  of  law  involved  in  tlie 
case,  I  cannot,  with  justice  to  the  appellant  or  to  his  counsel, 
piiss  over,  without  notice,  one  question  of  fact  which  seems 
to  be  assumed  in  the  opinion,  and  on  which  are  based  many 
of  its  conclusions. 

I  allude  to  the  allegation  in  the  early  pai't  of  the  opinion, 
that  "ti  w  admitted  that  the  note  has  never  been  paid,''  and 
to  the  further  statement  near  the  close,  that  'Mt  is  shown  that 
the  appellant  acknowledged,  both  before  and  after  the  death 
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of  tiie  payee,  that  he  had  given  the  note,  that  he  had  neter 
2xiid  it,  and  his  willingness  to  pay  it  whenever  produced!' 

That  he  gave  the  note  he  never  denied.  His  counsel  never 
intended  to  admit  that  the  note  has  never  been  paid,  and  they 
have  been  most  unfortunate,  to  say  the  least,  if  they  have 
uttered  anything  to  lead  l|ie  Ordinary  to  that  conclusion. 

The  only  declaration  William  Clark  is  proved  to  have  made 
about  having  paid  the  note,  is  that  sworn  to  by  Wm.  Wood, 
in  which  he  said  that  he  had  paid  some  part  of  it,  but  woald 
not  tell  him  how  much. 

Hedid  not,  however,  in  any  conversation,  admit  his  liability 
on  it,  nor  were  his  alleged  promises  to  pay  it  if  produced,  any- 
thing more  than  mere  bantera  or  challenges  to  those  who 
accosted  him  about  the  note,  based  upon  his  own  knowledge 
of  the  fact  that  the  executors  could  not  produce  the  note 
against  him. 

He  always  threw  himself  upon  what  he  supposed  was  a 
perfect  protection  to  him,  viz.  that  the  note  could  not  be 
])roduced,  and  it  amounts  to  nothing  more  than  saying,  itwill 
be  time  enough  for  me  to  defend  myself  when  you  establish 
a  prima  facie  case  by  the  production  of  the  note. 

Mr,  R,  Hamilton,  for  respondent. 

The  main  point  of  objection  to  the  allowance  of  the  item 
of  $950  against  the  account  of  Wm.  Clark  is,  that  the  note 
given  for  it  is  not  produced. 

The  note  wjis  given  for  money  borrowed  of  his  father, 
Isaac  Clark,  a  number  of  years  ago.  As  it  was  a  matter  be- 
tween father  and  son,  it  is  not  probable  that  the  note  was  a 
negotiable  one;  it  was  a  mere  memorandum  or  evidence  of 
the  debt.     The  real  indebtedness  was  the  money  lent. 

The  note  was  shown,  by  the  evidence  of  Isaac  Horni>eck 
and  David  Thompson,  to  have  been  in  the  old  man's  posses- 
sion  to  within  a  year  of  his  death.  As  the  note  was  long 
past  due,  and  not  shown  to  have  been  a  negotiable  one,  uo 
possible  harm  ciin  arise  to  the  accountant  in  not  producing it« 

But  in  cases  where  the  note  is  the  sole  foundation  of  Ui6 
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suit,  the  plaintiff  being  no  party  to  the  consideration,  ac- 
cording to  the  authority  cited  by  the  opposite  counsel,  the 
object  of  the  proof  (to  let  in  secondary  evidence),  is  merely  to 
establish  a  reasonable  presumption  of  the  loss  of  the  instru- 
ment, and  this  is  a  preliminary  inquiry  addressed  to  the  dis- 
cretion of  the  judge.  1  GreeriL.  Ev,,  §  558.  There  was  abund- 
ant evidence  given  in  this  case,  to  raise  such  a  presumption. 
It  was  a  note  left  running  a  number  of  years ;  interest  paid 
thereon  occasionally. 

There  is  no  evidence  in  the  cause,  that  the  accountant  ever 
pretended  he  had  satisfied  or  paid  off  the  note.  After  the 
old  gentleman's  death,  diligent  search  was  made  among  his 
papers  for  it.  The  accountant  was  one  of  the  executors,  hav- 
ing the  custody  of  the  papers,  and  present,  handling  the 
papers  at  the  time  of  the  examination ;  and  against  the  pro- 
test of  the  other  executors,  tore  up  and  destroyed  papers,  so 
that  they  could  not  be  identified.  The  note  could  not  be 
found,  and  it  is  put  down  upon  the  inventory  as  a  note 
against  the  accountant,  which  was  "lost  or  destroyed,"  and 
which  inventory  he  verified  by  his  oath. 

This  evidence,  with  other  circumstances  and  evidence  in 
the  case,  was  abundant  to  raise  the  presumption  of  loss,  and 
to  account  for  its  non-production. 

The  counsel  for  the  accountant  argues,  with  more  ingenuity 
than  soundness,  "  that  the  note  was  the  only  evidence  of  the 
existence  of  the  liability,  and  that  the  liability  could  only 
continue  while  the  note  was  shown  to  exist,  and  that  as  it 
was  not  proven  to  be  in  existence  at  the  testator's  death,  the 
liability  or  indebtedness  did  not  continue."  No  authority  is 
given  for  this  assumption,  nor  is  any  reason  assigned ;  it  is 
a  naked  proposition  without  support. 

Why  is  it  necessary  to  show  the  note  in  existence  at  the 
testator's  death  ?  Why  not  fix  any  other  period  ixs  well  ?  If 
the  testator  had  lost  or  mislaid  it  in  his  lifetime,  his  execu- 
tors, after  his  death,  succeed  to  the  same  rights  he  had;  if 
he  could  have  maintained  an  action  for  the  indebtedness,  bv 
establishing  a  reasonable  presumption  of  its  loss,  so  can  they. 

Vol.  II.  2  p 
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Because  the  first  and  best  evidence  of  the  indebtedness  can 
not  be  produced,  its  absence  being  ac(Jounted  for  by  evidenoe 
to  establibh  a  reasonable  presumption  of  ita  loss,  that  does 
not  prevent  the  indebtedness  from  being  shown  by  secondary 
evidence,  if  it  is  within  the  power  of  the  party  to  produce  it. 

In  this  cjise,  where  the  indebtedness  arose  between  the 
testator  and  accountant  for  money  lent,  and  that  being  clearly 
shown,  independent  of  the  note,  the  only  necessity  for  the 
production  of  the  note,  or  of  evidence  accounting  for  its  ab- 
sence, was  to  satisfy  the  rule;  that  the  best  evidence  which 
the  nature  of  the  case  will  admit  of,  must  be  produced;  and 
to  save  the  accountant  from  the  possibility  of  any  further 
claim  upon  it. 

As  before  stated,  the  note  not  being  shown  to  be  negotia- 
ble, and  being  long  past  due,  the  accountant  could  sustain 
no  injury  by  ita  non-production. 

The  counsel  argues  that  the  note  not  being  produced,  in 
order  to  recover  upon  it,  its  destruction,  or  its  equivalent, 
must  affirmatively  be  shown.  No  authority  is  shown  for  this 
assumption.  The  authority  is  to  the  contrary.  2  PatiOiM 
on  Notes  and  Bills  290,  307 ;  Renner  v.  Bank  of  Columbia, 
9  Wheat  581,  596. 

Proof  of  loss  is  sufficient  to  support  the  action  at  law,  on 
non- negotiable  notes,  without  proof  of  destruction.  2  T^f- 
sons  on  Notes  and  Bills  289,  290.  Presumptive  evidence 
of  the  loss  is  sufficient.  Ibid,  306.  And  in  a  note  not  ne- 
gotiable, it  is  said,  a  court  should  be  satisfied  with  slight 
evidence  of  its  being  mislaid.     Ibid.  306. 

The  best  evidence  the  nature  of  the  case  will  admit  of,  to 
prove  the  loss,  or  account  for  its  absence,  is  required ;  therefore 
the  party  holding  the  note,  and  claiming  to  recover  uj)OU  it 
as  a  lost  note,  should  be  put  upon  the  stiind  to  testify.  But 
this  is  not  imperative ;  any  one  else  who  knows  the  facts,  or 
in  case  of  his  death,  his  representatives,  may  make  the  proof. 
Ibid.  305. 

The  counsel  argues  that  the  non-production  of  the  tiote  is 
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esumptive  evidence  of  ite  payment.  Such  is  not  the  prer 
niption  of  the  law. 

"  It  is  not  necessary  for  a  creditor  to  prove  that  a  debt 
ideuced  by  a  lost  paper  is  not  paid.  The  onits  probandi 
3t8  on  him  who  alleges  payment."  3  Parsons  on  ^sfotes 
id  Bills  307. 

The  counsel  does  not  pretend,  that  it  is  to  be  presumed 
at  a  pan  would  give  away  his  debt  or  his  note ;  that  is  a 
itter  that  would  require  aflSrmative  proof,  if  set  up. 
In  this  case,  the  presumptions  would  all  be  against  the 
couniant,  that  this  note  had  ever  been  given  to  him.  There 
IS  not  the  remotest  rciison  for  it.  He  was  in  better  cir- 
mstances  than  the  testator,  or  any  of  his  other  children, 
d  had  large  claims  against  the  testator.  He  resided 
7SLJ  from  the  testator,  and  there  were  no  reasons  for  any 
\7oritism  towards  him,  but  to  the  contrary. 
And  as  to  any  supposition  of  payment,  it  is  ignored  by  all 
e  evidence  and  facts  in  the  case.  He  never  pretended,  so 
r  as  the  evidence  shows,  that  he  ever  paid  it.  It  is  put 
iwn  upon  the  inventory  as  "  lost  or  destroyed,"  which  he  veri- 
d  by  his  oath,  without  alleging  or  pretending  payment, 
d  subsequently  said  he  would  pay  it,  if  produced.  He 
3Uglit  the  non-production  would  screen  him  from  the 
yment,  and  behind  that  quibble  he  placed  himself.  He, 
fact,  adrpitted  it  was  not  paid,  or  what  was  tanta- 
)unt  thereto,  to  Mrs.  Wood,  his  sister.  And  on  the  oc- 
jion  in  Mr.  Thompson's  office;  the  circumstances  attending 
3  business  there,  instead,  as  the  opposing  counsel  argues, 
showing  the  testator  had  not  the  note  at  that  time,  proves, 
we  contend,  very  strongly,  that  Isaac  Clark  then  had  the 
te  there,  and  waited  a  long  time  in  the  office  for  William 
arke  to  return,  to  get  a  settlement  of  the  note  with  him. 
It  is  true,  that  on  that  day,  Isaac  Clark  executed  a  mort- 
ge,  by  arrangement  with  the  commissioners  who  sold  the 
rm  or  l^nds  of  his  deceased  son,  Benjamin,  upon  the  lands 
r  the  purchase  money,  and  the  commissioners,  in  order  to 
ttle  with  tl^e  heirs  of  Benjamin,  who  were  his  surviving 
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brothers  an»l  sister,  and  sisters  children,  had  a  bond  execu- 
ted from  Isaac  Clark  for  each  one's  share,  and  among  others, 
a  bond  for  $800,  to  William  Clark  ;  this  was  a  formal  thing, 
and  was  a  matter  of  settlement  with  the  commissioners. 

But  to  show  there  was  a  settlement  to  be  made  between 
Isaac  Clark  and  William,  and  that  Isaac  Clark  then  held 
the  note  in  question  against  William ;  on  that  same  day, 
in  order  to  meet  the  cash  payment  required  by  the  commis- 
sioners, Isaac  Clark  received  from  William  Clark  (the  ac- 
countant) $1700,  which  he  claims  in  his  account  as  executor, 
against  the  estate,  for  which  he  did  not  receive  a  8«ratch  of  a 
pen.  He  simply  handed  in  the  money  to  Mr.  Thompson,  for 
his  father,  without  receipt,  note,  bond,  or  anything  else. 

Now  if  there  was  not  a  settlement  to  be  made  with  the 
father,  and  that  note  to  be  accounted  and  paid  out  of  thi.< 
$1700,  why  leave  it  in  this  way? 

The  counsel  argues,  why  would  Isaac  Clark  give  a  bond  to 
William,  if  he  hell  the  note?  For  the  best  reason  in  the 
world — because  it  was  due  to  William,  independent  of  the 
note.  The  $1700  which  William  that  day  let  him  have 
would  meet  the  note,  and  more  too,  and  may  fairly  be  pre- 
.sumed  as  intended  to  be  Hp{)lied  to  the  amount  of  the  note. 
It  is,  in  fact,  an  acknowledgment  that  the  father  had  a  claim 
to  meet  it. 

The  suggestion  of  the  counsel  for  the  accountant,  that  he 
should  have  been  put  upon  the  stand,  after  his  rejection  ot 
his  co-executor,  Mr.  John  H.  Wood,  as  a  witness,  upon  the 
merest  technicality,  comes  with  bad  grace.  Mr.  Wood  was 
cognizant  of  all  the  matters  between  the  testator  and  William 
Clark ;  was  at  Mr.  ThompvSon's  office  at  the  time  referred  to. 
v;hen  the  money  was  paid,  and  mortgage  given,  and  then 
alleged,  as  Mr.  Thompson  testifies,  that  Isaac  Clark  was  wait- 
ing to  settle  the  note  with  William.  Mr.  Wood  was  al?^ 
one  of  the  executors,  and  assisted  in  examining  the  papers, 
and  protested  against  the  destruction  William  madeof  oneor 
more  of  them  at  that  time. 
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The  Ordinary.    The  appellant  having  exhibited  his  final 
account,  as  one  of  the  executors  of  Isaac  Clark,  deceased,  for 
settlement  and  allowance,  exceptions  were  filed  thereto  by 
Hornbeck,  the  respondent.     Upon  the  hearing  of  the  excep- 
tions, the  court  decreed  that,  in  addition  to  the  sum  with 
which  the  accountant  charged  himself,  he  be  charged  with 
the  further  sum  of  $950,  for  a  note  set  down  in  the  inventory 
against  accountant  as  lost  or  destroyed  by  the  deceased  in 
his  lifetime,  with  interest  on  the  note  from  the  date  of  the 
inventory,  amounting  to  $1116^5.     From  this  decree  the 
accountant  appealed. 

That  a  note  for  $950  was  given  by  William  Clark,  the 
executor,  to  his  father,  the  testator,  is  not  denied.  The 
evidence  shows  that  the  note  was  given  several  years  before 
the  testator's  death,  and  that  it  was  in  existence  until  about 
the  year  1859,  or  1860.  The  testator  died  on  the  27th  of 
March,  1861.  There  is  no  evidence  that  it  was  in  existence 
at  the  death  of  the  testator,  nor  is  it  shown  when,  how,  or 
by  whom,  it  was  either  lost  or  destroyed. 

The  last  time,  so  far  as  appears  by  the  evidence,  that  the 
note  was  seen,  was  one  or  two  years  before  the  testator's 
death,  when  it  was  delivered  with  other  papers  by  the  witness 
to  the  testator,  he  being  at  the  time  in  the  company  of  his 
fion,  the  accountant.  The  note  is  not  traced  to  the  hands  of 
the  accountant,  nor  is  it  showa  that  he  at  any  time  had  the 
charge,  custody,  or  control  of  his  father's  papers.  It  is 
admitted  that  the  note  has  never  been  paid. 

The  only  question  is,  whether  the  evidence  before  the 
Orphans  Court  was  suflBcient  to  justify  the  court  in  charging 
the  accountaat  with  the  amount  of  the  note. 

It  is  urged,  on  the  part  of  the  appellant,  that  the  judgment 
below  is  erroneous,  inasmuch  as  the  loss  of  the  instrument 
upon  which  the  recovery  was  sought,  was  not  affirmatively 
proved. 

The  principle  that  the  party  seeking  to  recover  upon  a  lost 
instrument  must  prove  the  loss  affirmatively,  is  not  questioned. 
But  the  rule  does  not  require  direct  and  positive  evidence  of 
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the  fact.  The  loss  of  a  paper,  aa  well  as  any  other  matter  of 
fact,  may  be  proved  by  presumptive  evidence.  Proof  that 
the  paper  cannot  be  found,  due  diligence  having  been  usfrl 
in  searching  for  it,  is  suflScient  to  raise  the  presumption  of 
loss,  and  let  in  evidence  of  its  contents.  Minor  v.  TillotiOh, 
7  Peters  S,  C  i?.  99;  1  Greenl,  Ev.,  §  558;  Taunton  Bankx. 
Hichardson,  5  Pick.  441.  The  party  by  whom  the  loss  is 
suffered,  or  through  whose  agency  it  occurred,  though  a 
}>arty  to  the  record,  and  directly  interested  in  the  event  o: 
the  suit,  (independent  of  the  statutory  provision,  rendering 
interested  parties  competent  witnesses,)  was  permitted  to 
prove  the  fact  of  the  loss.  But  competent  proof  of  the  Icv 
is  by  no  means  confined  to  such  direct  testimony.  So  narrow' 
a  limitation  of  the  rule,  would  necessarilv  defeat  a  recoven* 
in  all  cases  where  a  suit  was  brought  by  executors  upon  a 
note  lost  by  the  testator  in  his  lifetime. 

If  the  person  to  whom  the  p^iper  belongs,  or  who  by  law 
Las  the  custody  of  it,  or  to  whom  it  has  been  entrusted  by 
another,  testifies  that  he  has  made  diligent  search  for  it 
where  it  was  likely  to  be  found,  it  is  sufficient  evidence  of  its 
loss. 

So,  proof  of  the  destruction  of  a  trunk  containing  the  papers 
of  a  deceased  person,  or  an  unsuccessful  search  among  the 
papers  of  the  deceased  by  the  executor  or  person  having  them 
in  possession,  affords  presumptive  evidence  of  loss,  and  ju?' 
tifies  the  admission  of  secondary  evidence  of  the  contents  of  a 
missing  paper.  Jackson  v.  i\xv/?/,  10  Johns.  R.  374 ;  CavJ- 
man  v.  Congregation  of  Cedar  Spring,  6  Binney  59 ;  Turnip' 
teed  V.  HawkinSy  1  McCord  272. 

In  Sterling  v.  Potts,  2  South.  776,  and  in  The  Governor  v. 
Barkley,  4  Hawks  20,  the  objection  was  not  that  a  searcii 
ibr  a  missing  paper  among  the  papers  of  a  deceased  party 
may  not  be  satisfactory  evidence  of  the  loss,  but  the  objection 
was,  that  the  executor  or  administrator,  who  was  the  legi^l 
custodian  of  the  papers,  was  not  called. 

All  that  the  law  requires,  as  a  ground  for  the  admission 
of  secomlary  evidence,  is  a  reasonable  assurance  that  evidence 
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of  a  higher  nature  is  not  withheld  or  suppressed  by  the  party 
offering  it. 

It  is  suggested  that. the  evidence  offered  proves,  either  the 
loss  of  the  note,  or  its  destruction  by  the  testator ;  and  in 
case  of  voluntary  destruction  by  the  testator,  secondary  evi- 
dence of  its  contents  is  inadmissible.     This  objection  presents 
the  simple  question,  whether  the  legal  presumption  arising 
from  proof  that  the  paper  cannot  be  found,  is  that  the  paper 
is  lost,  or  that  it  has  been  intentionally  destroyed?     As  a 
general  rule,  it  is  clear  the  legal  presumption  will  be  that 
the  paper  is  lost.     A  party  will  not  be  presumed,  in  the 
absence  of  all  evidence  of  the  fact,  voluntarily  to  have  de- 
stroyed an  instrument  which  he  was  interested  in  preserving. 
Foster  v.  Mackay^  7  Metcalf  537.     If  such  were  the  legal 
presumption,  no  recovery  could  ever  be  had  upon  a  lost  paper, 
\^here  the  holder  who  suffered  the  loss  was  dead.     The  pre- 
sumption of  the  voluntary  destruction  of  the  instrument 
would  exclude  all  secondary  evidence  of  its  contents.   Broad- 
icell  V.  Stiles,  3  ffalsL  i?.  58.;  Vanaiiken  v.  Hornbeck,  2  Greens 
A  182;  Myckoffy.Wyckoff,  1  C.  X  Green  ^01, 

Where,  as  in  the  present  case,  the  suit  is  brought  by  the 
executor  of  a  father  against  a  child,  to  recover  upon  a  note 
nlleged  to  be  lost,  slight  circumstances  would  be  suflBcient  to 
raise  the  presumption  that  the  note  was  intentionally  de- 
stroyed by  the  father  to  relieve  the  son  from  liability,  in 
order  to  effect  a  distribution  of  the  testator  s  estate  among 
Lis  children,  in  accordance  with  his  wishes.  But  there  is  not 
the  slight^t  circumstance  in  the  evidence  to  give  counte- 
nance to  such  a  conclusion. 

It  is  objected  that  the  note  may  have  been  negotiated,  and 
the  court  should  have  required  that  the  appellant  be  indem- 
nified against  all  further  liability  upon  the  note,  before  re- 
quiring him  to  pay  it. 

But  there  is  no  evidence  that  the  note  was  negotiable. 
Where  it  does  not  appear  whether  a  lost  note  was,  or  was  not, 
negotiable,  the  court  will  not  presume  it  to  have  been  nego- 
tiable ;  or,  if  negotiable,  that  it  has  been  endorsed  in  blank. 
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PirUard  v.  Taekinaton,  10  Johns.  H,  104 ;  Mcyair  v.  G\J- 
b^rt,  3  Wend.  344 ;  Edvrardi  an  BUU  302 ;  2  Panom  o,\ 
Xotes  2<>J. 

The  note  is  shown  to  have  been  in  the  hands  of  the  pav^r. 
long  after  its  matority,  and  after  a  payment  had  been  made 
upon  it. 

The  existence,  amount,  and  loss  of  the  note,  are  satis&c- 
toriiy  proved.  It  is  shown  that  the  appellant  acknowledged, 
both  before  and  after  the  death  of  the  payee,  that  he  bad 
given  the  note,  that  he  had  never  paid  it,  and  his  willingaesa 
to  pay  it,  whenever  proilucei  I  see  no  just  ground  upon 
which  his  refusiil  to  pay  it  can  be  based.  The  mere  fact  that 
its  precise  date  and  terms  are  not  proved,  is  not  material. 
He  is  charged  with  interest  only  from  the  date  of  the  inven- 
torv. 

The  costs  were  properly  charged  against  the  estate  in  tLe 
l;an«i3  of  the  appellant.    The  burden  does  not  fall  upon  him 
alone,  but  upon  all  the  parties  interested  in  the  estate. 
The  decree  is  aflirmed  with  costs. 
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Emile  C.  Berckmans,  appellant,  and  Sara  E.  Berckmans, 

respondent. 

Upon  a  bill  for  divoroe  on  the  ground  of  adultery,  the  oomplainant  mast 
Qot  only  show  a  decided  preponderance  of  evidence  in  support  of  the  charge, 
but  must  prove  it  to  the  satisfaction  of  the  court,  beyond  a  reasonable 
doubt. 


This  case  came  before  the  court  upon  an  appeal  from  a  de- 
cree, made  in  accordance  with  an  opinion  of  the  Chancellor, 
reported  in  1  C.  K  Orem  122. 

Mr.  Williamson,  Mr.  Zabriskie,  and  Mr.  Frelinghuysen, 
Attorney  General,  for  appellant. 

Mr.  TUsworth  and  Mr.  C.  Parker,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Van  Dyke,  J.  The  issue  presented  in  this  case  is  neither 
a  novel,  nor  a  complicated  one.  It  is  confined  to  a  single 
point.  It  is  a  single  fact,  clearly  and  explicitly  alleged  on  the 
one  side,  and  as  positively  and  explicitly  denied  on  the  other. 
The  complainant  asks  a  divorce  from  his  wife,  and  gives  for 
it  the  single  reason  that  she  has  been  guilty  of  adultery  with 
Dr.  Titsworth.  This  allegation  of  adultery,  as  we  have  seen, 
is  positively  denied,  and  whether  the  charge  thus  made  be 
true  or  not,  is  the  question  for  us  to  determine,  and  although 
the  evidence  is  quite  voluminous,  and  seems  to  touch  on  many 
subjects,  yet  it  must  all  bear  upon  and  tend  to  elucidate  the 
issue  thus  formed,  or  it  has  no  proper  place  in  the  matter 
before  us. 

The  charge  made  by  the  complainant,  if  true,  is  known  to 
our  law  as  a  crime;   consequently  this  prosecution  partakes 
strongly  of  the  nature  of  a  criminal  proceeding,  so  much  so  as 
to  place  the  complainant  under  the  necessity,  not  only  of 
placing  a  decided  preponderance  of  testimony  in  fiivor  of  the 
charge,  but  of  provitig  it  to  the  satisfaction  of  this  court,  be- 
yond a  reasonable  doubt.    I  do  not  mean  to  say  that  it  must 
be  done  by  such  an  amount  of  overwhelming  and  unmistak- 
able evidence  as  to  render  it  impossible  to  be  otherwise,  but 
the  evidence  must  be  such  as  to  satisfy  the  human  mind,  ami 
leave  the  careful  and  guarded  judgment  of  the  court,  free 
from  any  conscientious  and  perplexing  doubts  as  to  whether 
the  charge  be  proved  or  not.    If,  after  a  careful  examination 
of  all  the  competent  testimony,  such  doubts  remain  immov- 
able, it  is  clearly  our  duty  to  give  the  defeadant  the  benefit 
of  such  doubts,  and  to  refuse  the  prayer  of  the  complainant. 

The  evidence  presents  the  aspect  of  being  both  positive 
and  circumstantial.  That  which  may  be  termed  positive  is 
brief,  but  very  direct.  It  is  confined  to  what  may  be  termed 
the  parlor  scene,  and  the  bed-room  scene,  and  if  the  evi- 
dence of  Mrs.  Maria  Eliza  Berckmans,  the  witness  who  de- 
scribes these  scenes,  as  given  in  her  examination  in  chief,  is 
to  be  tekcQ  as  exq^tly  true,  tbeji  we  are  upcjer  the  legal  ne- 
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essity  of  decreeing  in  favor  of  this  complainant,  for  if  the 
latters  and  things  there  described  by  her  are  conceded 
)  be  true,  we  are  bound  to  consider  the  charge  as  proved 
eyond  all  reasonable  doubt.  But  this  testimony  of  Mrs. 
►erckmans  is  seriously  affected  by  two  considerations.  First, 
or  testimony  is  in  favor  of  the  complainant,  and  it  «Uinds, 
>  far  as  these  scenes  are  concerned,  alone  and  uncorrob- 
rated,  while  she  is  expressly  and  positively  contradicted, 
ritli  regard  to  each  of  them,  by  two  witnesses,  Sara  Berck- 
lans  and  Dr.  Titsworth.  These  two  witnesses  may  be  un- 
ruthful  as  to  what  they  say,  but  they  cannot  be  mistaken 
.bout  it.  They  certainly  do  know  whether  the  scenes  de- 
cribed  are  true  or  not.  Mrs.  Berckmans,  the  elder,  may  be 
intruthful,  and  she  may  also  be  mistaken.  If  the  evidence  of 
he  three  be  entitled  to  an  equal  amount  of  credit  and  confi- 
lence,  then  the  evidence  of  the  defence  has  entirely  over- 
hrown,  by  its  positiveness  and  preponderance,  that  of  the 
jomplainant.  It  is  true  that  these  witnesses  on  the  part  of  the 
lefence,  have  a  strong  inducement  to  swear  as  they  do,  but  is 
lot  this  also  true  with  regard  to  Mrs.  Bercikmans?  We  have 
10  rule  by  which  to  determine  what  motive  or  consideration 
vill  most  certainly  induce  a  person  to  perjure  him  or  herself. 
)ne  might  be  tempted  to  do  it  for  a  mere  money  conside- 
•ation ;  another,  who  could  not  be  purchased  by  money,  might 
Id  it  to  save  his  name  and  reputation  from  the  charge  of  dis- 
lonor  or  crime;  and  another,  who  might  care  but  little  for 
ither  of  these,  might  do  it  to  gratify  a  most  malignant  and  in- 
atiable  feeling  of  revenge,  or  of  implacable  and  unrelenting 
late,  and  I  do  not  see  but  what  either  of  the,se  motives  might 
16  as  effectual  in  inducing  a  witness  to  depart  from  the  truth 
d  any  of  the  others,  and  judging  from  all  the  developments 
nd  manifestations  to  be  found  in  the  evidence  in  the  case, 
hardly  feel  at  liberty  to  say  that  the  defendant  and  Dr. 
?it8worth  had  stronger  inducements  to  depart  from  the  truth 
han  Mrs.  Berckmans  herself.  And,  entirely  aside  from  this 
ontroversy  and  every  thing  connected  with  it,  I  do  not 
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know  but  what  their  characters  for  truth  and  veracity  are 
as  good  as  hers. 

Nor  can  I  admit  that  the  mere  charge  of  crime  is  so  far 
to  destroy  the  credit  and  character  of  a  person,  as  that  he  is 
not  entitled  to  credit  when  speaking  under  oath.  Such  a 
principle  might  ruin  the  most  exemplary  of  the  earth.  Surely 
if  the  charge  is  not  true,  it  ought  not  to  discredit  the  party, 
and  to  permit  it  to  do  so  is  to  assume  that  the  charge  is  true, 
which  we  cannot  do,  that  being  the  very  thing  in  dispute. 

I  think,  therefore,  that  this  direct  and  positive  testimony 
of  Mrs.  Berckmans,  if  not  entirely  overthrown  by  a  prepon- 
derance of  conflicting  testimony,  is  so  much  shaken  and 
thrown  in  doubt,  as  to  be  wholly  unreliable  in  so  grave  a 
matter. 

There  is  still  another  difficulty  with  the  evidence  of  Mrs. 
Berckmans.  What  seemed  so  direct  and  definite  in  her  ex- 
amination in  chief,  so  far  as  the  parlor  scence  is  concerned,  is 
by  her  cross-examination  reduced  to  the  greatest  doubt  and 
uncertainty.  She  does  not  pretend  to  have  seen  the  defendant 
at  all  on  the  sofa;  she  saw  only  a  part  of  her  dress;  but 
whether  the  defendant  was  in  the  dress,  or  in  the  room  at  all, 
or  whether  one  of  her  dresses  happened  to  be  lying  on  the 
sofa,  or  over  one  corner  of  it,  does  not  appear ;  nor  does  she 
claim  to  have  recognized  Dr.  Tit^worth  at  all,  or  the  gar- 
ments or  form  of  any  person,  either  male  or  female,  but  only 
his  boots,  his  feet,  as  she  says,  lying  on  the  sofa,  but  whether 
the  feet  were  male  or  female  feet,  or  whether  the  booti?,  if 
such  they  were,  were  on  the  feet  of  any  one,  or  lying  loos^ 
x)n  the  sofa,  if  there  at  all,  all  these  things  are  rendered  more 
than  doubtful.  She  does  not  seem  to  have  seen  the  doctor  go 
away,  and  had  no  knowledge  of  his  being  there  at  the  time, 
€xce{>t  that  she  saw  him  come  there  some  hours  before.  K 
we  add  to  this  sofa  occurrence  the  evidence  of  others,  it  is 
rendered  still  more  doubtful  whether  she  could  by  possibility 
have  seen  anything  on  the  sofa  at  all. 

The  whole  of  the  evidence  then,  which  relates  to  these  two 
principal   transactions,  having  become  so  reduced,  contra- 
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dieted,  and  rendered  improbable  and  unreliable,  it  becomes 
proper  to  inquire  whether  there  is  any  thing  in  the  circum- 
stantial evidence  in  the  case  which  is  suflScient,  in  itself,  or 
80  corroborative  of  what  is  considered  the  direct  evidence, 
as  to  justify  us  in  sustaining  this  complaint.     Looking  at 
these  circumstances  as  they  are  detailed  by  the  complainant's 
witnesses  alone,  I  should  be  strongly  inclined  to  think,  that 
if  the  things  said  to  have  been  done  by  Dr.  Tits  worth,  had 
been  done  by  almost  any  stranger)  not  a  physician,  they 
would  be  inconsistent  with  innocence,  but  being  the  acts  of  a 
family  physician,  who  had  long  been  in  the  habit  of  visiting 
these  people  in  a  professional  capacity,  in  connection  with 
the  explanations  which  have  been  given  of  them  by  those 
who  had  the  best  opportunities  of  knowing,  I  cannot  say  that 
they  are  inconsistent  with  perfect  purity  of  intention.   I  can- 
not say,  of  course,  that  they  were  not  so  in  point  of  fact,  but 
the  evidence,  taken  altogether,  is  very  far  from  convincing 
me  that  they  were  so. 

One  class  of  these  circumstances  relates  to  the  frequency 
and  length  of  the  doctor's  visits.  Whether  these  visits  were 
too  frequent  or  not,  could  only  be  known  with  any  certainty 
by  the  family  itself,  and  its  immediate  friends.  The  husband 
and  the  wife,  the  mother  of  the  husband,  while  there,  and 
the  mother  of  the  wife,  as  well  as  the  physician,  had  very 
good  opportunities  of  judging.  The  husband  has  not  said 
they  were  either  too  frequent  or  too  long.  The  mother  of  the 
husband  has  been  examined,  and  has  expressed  her  strong 
dislike  to  the  doctor's  visits,  whether  long  or  short,  whether 
frequent  or  otherwise.  With  her  suspicions  awakened,  as  she 
says  they  were,  she  was  opposed  to  all  his  visits,  and  was  not 
very  likely  to  see  much  necessity  for  them,  and  was  very 
likely  to  consider  them  much  more  frequent,  and  much  more 
extended  than  there  was  any  necessity  for.  The  wife  and  the 
mother  were  also  examined,  as  was  also  the  physician ;  all  of 
these  negative  the  idea  that  these  visits  were  either  unneces- 
sary, or  uselessly  prolonged.     The  opinions  of  all  outside 
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persons  must  be  based  mostly  on  conjecture,  and  not  Hfon 
knowledge.  The  frequency  of  a  physician's  visits  must  depend 
very  much,  I  imagine,  on  the  timidity,  nervousness,  and  in- 
experience of  those  who  employ  him.  Some  people  send  for 
the  doctor  at  the  slightest  cause  of  alarm ;  others  scarcely  ever. 
The  length  of  such  visits,  I  suppose,  would  depend  much  on 
the  number  of  the  doctor's  patients,  and  the  sluggishnea 
or  activity  of  his  hdbits.  Some  never,  or  seldom,  sit  down; 
others  never  want  to  get  up,  and  can  never  go  any  where 
without  staying  all  day,  if  any  one  will  keep  their  company. 
The  complainant,  then,  making  no  objection  here  to  these 
visits,  and  never  having  complained  of  them  to  any  one  at 
home,  so  far  as  we  know,  but  remaining  on  intimate  terms 
with  the  doctor  to  the  last,  although  his  mother  had  long 
before  told  him  enough  to  arouse  his  suspicions,  taken  in  con- 
nection with  all  the  evidence  on  the  subject,  seems  to  repel 
the  idea  that  there  was  anything  really  amiss  in  either  these 
visits,  or  the  acts  at  the  store  of  Mrs.  Marsh,  or  along  the 
streets,  which  some  of  the  witnesses  thought  somewhat  equivo- 
cal. 

Another  class  or  set  of  circumstances  relied  on  by  the  com- 
plainant's counsel  to  prove  the  guilt  of  the  defendant,  is  the 
supposed  indecent  examinations  and  suspicious  experiments 
practiced  by  the  doctor  on  the  defendant.     All  the  evidence 
on  this  subject  is  the  evidence  of  the  complainant,  drawn,  it 
is  true,  from  the  defendant's  witness,  not  as  a  cross-exami- 
nation on  any  subject  previously  introduced  by  the  defendant, 
but  as  new  matter.     It  is,  therefore,  the  complainant's  let^ti- 
raony,  and  he  must  take  it  as  it  is.     What  constitutes  inde- 
cency  in  such  matters,  at  this  day,  when  so  many  mechanical 
physicians  are  to  be  found,  whose  attention  is  mainly  confined 
to  the  peculiar  diseases  of  females,  is  more  than  I  can  tell- 
Doubtless  most,  if  not  all  of  these  practices,  would  be  con- 
sidered indecent,  except  when  performed  by  a  regular-bred 
j)hysician,  as  a  necessary  part  of  the  healing  art.    But  i^ 
seems  to  me  to  be  a  sufficient  answer  to  all  of  this,  if  any- 
thing wrong  was  done,  that  it  was  all  performed  at  the  express 


MARCH  TERM,  1864,  459 

Berckmans  v.  Berckmans. 

equest  of  the  husband  himself,  and  in  his  presence,  he  assist- 
ng  as  well  as  he  could  in  the  operations. 

Then  too  it  is  said  that  Doctor  Titeworth  aided  the  defend- 
nt  in  her  flight  from  her  husband.     There  does  not  seem 
o  have  been  any  difliculty  in   the  wife's   leaving.     This 
•riyilege  had  been  oflfered  her  before,  and  no  impediment  to 
ler  doing  this  would,  I  suppose,  h^ve  been  oflfered ;  but  the 
lifficulty  arose  about  the  children,  and  it  seems  to  have  been 
m  their  account  that  the  doctor  interfered,  and  that  a  plan 
)f  escape  for  them,  rather  than  for  the  mother,  was  suggested 
)y  him.     His  advice  was  reduced  to  writing,  which  he  de- 
sired should  be  burned,  and  reference  is  made  to  seeing  her 
igain  that  evening.     These  things  may  admit  of  an  inter- 
pretation unfavorable  to  the  defendant.     They  are  such  as 
guilty  parties  might  have  adopted,  but  they  do  not  neces- 
sarily require  such  a  construction.     They  are  such  as  almost 
every  man  of  common  humanity  and  ordinary  sympathies 
would  perform  for  what  he  deemed  a  respectable  woman, 
who  had,  in  his  opinion,  been  treated  with  suflBcient  severity 
and  wrong  to  justify  her  separation  from  her  husband.     If 
the  parties  were  guilty^  he  would  be  likely  to  aid  her  escape, 
if  necessary.     If  they  were  entirely  innocent^  there  was  no 
5ne  to  whom  she  could  have  applied  for  aid  with  more  pro- 
priety than  to  Dr.  Titsworth,  and  none  that  could  have 
issisted  her,  under  all  the  circumstances,  more  properly  than 
iie.     Few,  if  any,  knew  her  condition  and  sufferings,  if  there 
were  any,  better  than  he,  and  if  he  was  satisfied  of  their 
existence,  it  is  quite  natural  that  he  should  have  been  willing 
to  assist  her,  although  he  may  have  been  unwilling  that  his 
letter  to  that  eSect  should  fall  into  the  hands  of  the  com- 
plainant. 

This  marriage  has  certainly  been  an  unfortunate  one. 
Great  lyrongs,  or  at  least  great  mistakes,  have  doubtless 
lieen  committed  by  some,  perhaps  all  of  the  persons  promi- 
nent in  the  affair,  which  a  little  more  consideration,  and 
a  Biq^U  amount  more  of  conciliation,  might  have  prevented. 
But  \  feel  ponstrained  to  say  that  the  evidence  is  not  of  that 
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safe,  satisfactory,  and  reliable  kind,  which  is  necessary  to 
justify  me  in  condemning  this  woman  to  perpetual  infamy 
and  disgrace. 

I  think,  therefore,  that  the  decree  of  the  Chancellor  should 
be  affirmed. 

The  decree  was  affirmed  by  the  following  vote : 

For  affirmance — Beasley,  C.  J.,  Cornelisoh,  Elmee, 
Fort,  Haines,  Kennedy,  Ogpen,  Van  Dyke,  Vbedek- 
liURGH,  Wales.    10. 

For  rci?tT«aZ— None. 


Farrington  Bargalow  and  wife,  appellants,  and  David 

Sanderson,  respondent, 

1.  While  it  is  the  duty  of  the  oourt  to  maintain  the  law  agaioot  ii«iry. 
and  carefully  to  prevent  its  evasion,  it  will  not  enforce  its  severe  penalties, 
without  evidence  entirely  satisfactory  and  free  from  doubt. 

2.  Where  usury  is  set  up  as  a  defence  to  the  foreclosure  of  a  mortgage 
it  must  be  satisfactorily  proved  by  a  clear  preponderance  of  evidence  in  it* 
tavor.  If  the  defendant  swears  to  it  himself,  and  the  plaintiff  denies  it  br 
his  evidence,  in  the  absence  of  other  proof,  there  is  no  preponderance  of 
evidence  in  defendant's  favor,  and  the  usury  is  not  proved.  Di$$eni\^i 
opinion  of  Van  Dyke.  J. 

3.  W^here,  however,  the  defence  was,  that  the  mortgage  was  usorions,  by 
reason  of  the  complainant's  having  exacted  from  the  defendant  notef, 
amounting  to  ^5100.  as  a  bonus  for  a  loan  of  ^^,000,  and  that  the  only 
consideration  for  the  notes  was  the  loan ;  and  the  complainant,  in  his  evi- 
dence, admits  the  giving  and  receiving  of  the  notes,  and  that  he  neitbc: 
paid,  nor  did  the  defendant  receive  anything  for  the  notes,  bat  contend* 
that  the  notes  were  given  on  account  of  another  transaction,  and  not  on 
account  of  the  mortgage  in  question,  the  burthen  of  proof,  that  the  note^ 
were  given  and  received  in  another  transaction,  is  shifted  to  the  compUiO* 
^nt.  If  he  admits  facts  which,  ^/ri/na/aci*.  establish  the  usi^ry,  but  seek* 
to  avoid  that  conclusion  by  alleging  new  matter,  he  must  establish  sod- 
new  matter  by  a  clear  preponderance  of  proof  in  its  favor.  J)i$icntw} 
opinion  of  Van  Dykj,  J. 
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This  was  an  appeal  from  an  interlocutory  decree  of  the 
Court  of  Chancery,  made  in  a  foreclosure  suit,  wherein  the 
respondent  to  this  appeal  was  complainant.  The  complain- 
aint  was  adjudged  to  be  entitled  to  the  relief  prayed  for  in 
bis  bill,  and  it  was  referred  to  a  master  to  ascertain  the 
amount  of  principal  and  interest  due  to  him  upon  his  mort- 
gage. The  defendant,  conceiving  that  usury  had  been  clearly 
shown,  appealed  from  the  decree.  The  facts  of  the  case  suf- 
ficiently appear  in  the  opinion  of  the  court. 

Mr.  Banney,  Mr.  Bradley,  and  Mr.  Grilchrist,  for  appel- 
lant 

Mr.  J.  V.  VoorhiSj  Mr.  A.  0.  Zohi^kie,  and  Mr,  WUHam- 
9m,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Elmer,  J.  The  appellants,  who  were  the  defendants  in 
the  Court  of  Chancery  to  a  common  mortgage  bill,  have  set 
Up  the  defence  of  usury,  and  insist  that  their  mortgage, 
dated  November  18th,  1854,  to  secure  the  payment  of  $20,- 
CXX),  on  the  first  day  of  January,  1858,  with  lawful  interest, 
is  for  that  reason  void.  Both  parties  were  examined  as  wit- 
Deeses,  and  as  so  often  happens,  tell  entirely  different  stories. 
That  the  testimony  of  Barcalow  ought  not  to  be  relied  on  as 
sufficient,  of  itself,  to  sustain  his  defence,  is  evident,  not 
only  because  of  the  great  danger  of  permitting  a  debtor  to 
swear  himself  clear  of  a  large  debt,  for  which  he  has  given 
his  bond,  but  because  in  this  case,  it  appears  that  after 
swearing  in  his  answer  to  certain  important  statements,  he 
reiterated  them  on  his  examination  and  cross-examiixation,  in 
the  most  positive  manner,  and  was  subsequently  compelled 
to  admit  that  he  was  mistaken,  and  this  mistake,  if  a  mis- 
take it  was,  as  we  n^ay  charitably  believe,  was  in  reference  to 
transactions,  it  seems  almost  incredible  that  he  could  have 
forgotten. 

As  to  the  testimony  of  the  appellant's  hired  man,  who 

2q* 
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giwears  that  he  was  hidden  in  the  upper  story  of  his  office, 
wrapped  in  a  buffalo  skin,  for  the  purpose  of  listening  to  a 
conversation  between  these  parties  through  a  scuttle-holeinthe 
ceiling,  so  far  from  being  entitled  to  credit,  in  my  opinion, 
taints  the  whole  defence  with  strong  suspicion. 

But  it  is  insisted  for  the  appellants,  that  the  statement  of 
the  complainant  himself,  taken  in  connection  with  the  testi- 
mony of  Gaston  and  McGraw,  who  are  unimpeached  wit- 
nesses, are  sufficient  to  show  that  the  transaction  between  the 
parties  was,  in  fact,  usurious,  and  this  is  the  important  ques- 
tion to  be  decided.  That  the  mortgage  was  given  to  secure 
a  loan  of  money  is  clear.  The  complainant  held  the  defend- 
ant's paper,  upon  which  there  was  due  between  six  and 
seven  thousand  dollars.  The  latter  was  engaged  in  carry- 
ing on  the  lumber  business  at  Somerville,  in  partnership 
with  one  Lindsley,  and  was  desirous  of  purchasing  out  his 
interest  in  the  concern,  or  of  procuring  some  other  person  to 
do  so,  who  had  sufficient  capital  to  enable  him  to  go  on  with 
the  business.  It  was  proposed  that  the  complainant  should 
become  the  purchaser,  and  should  make  a  loan  to  the  d<?- 
fendant  of  $20,000,  which,  it  would  seem,  he  agreed  to  i<^ 

The  bond  and  mortgage  in  controversy  were  executed  t^ 
the  office  of  Mr.  Gaston,  in  Somerville,  on  Saturday,  Novea:^ 
ber  18th,  on  which  day  they  bear  date.  Giiston  was  tl^ 
attorney  employed  by  the  defendant,  but  acted  in  this  bus  j^ 
ness  for  both  parties.  He  states  that  the  papers  were  leH^ 
in  his  office,  as  the  parties  had  to  go  to  New  York  to  d* 
.something  connected  with  the  business.  On  Monday,  th*^ 
20th,  they  met  in  New  York,  and  the  manner  in  which  tli«^ 
loan  should  be  made  was  arranged.  Notes  of  Barcalow  him 
.^elf  were  given,  payable  to  the  order  of  complainant,  dalec- 
January  22d,  1854,  and  payable  at  from  ten  to  fourteei 
months,  for  the  aggregate  amount  of  about  $11,527,  whicL 
complainant  endorsed,  and  defendant  retained  or  made  us^ 
oL  Instead  of  the  complainant  becoming  the  purchaser  O' 
Lindsley  8  interest  in  the  partnership  business,  the  defends 
ant  purchased  it  himself,  and  on  the  same  day  he  made  si:^ 
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i3ory  notes  to  the  complaiDant,  for  eight  hundred  and 
ollara  each,  bearing  diflFerent  dates,  but  payable,  one 
first  day  of  January,  1856,  and  the  others  at  the  ex- 
m  of  each  succeeding  six  months. 
J  alleged  by  the  defendant,  that  these  notes  were  given 
)nus  for  the  loan  of  the  $20,000,  while  the  complainant 
they  were  in  lieu  of  the  profits  of  the  partnership  into 
he  expected  to  enter  with  Barcalow,  and  which  he  had 
ssured  would,  judging  from  the  past,  much  exceed  their 
its. 

isley,  who  had  conveyed  to  Barcalow  his  interest  in 
le  real  estate  owned  by  the  partnership,  at  Somerville, 
16th  of  November,  two  days  before  the  execution  of 
)rtgage,  and  who  made  him  a  bill  of  sale  for  the  lumber, 
\  the  20th,  was  not  examined.  McGraw,  who  had  been 
trtner  of  Barcalow  in  the  business  at  one  time,  and 
ut  to  Lindsley,  who  seems  to  have  been  largely  in- 
i  to  him,  and  in  whose  office  much  of  the  negotiation 
lace,  gives  us  but  little  precise  information,  and  is  in- 
iccused  by  the  counsel  on  both  sides,  of  not  willingly 
ling  what  he  really  knew.  The  result  of  his  statements 
it  Sanderson  told  him,  as  summed  up  by  himself,  is, 
Mr.  Sanderson  had  talked  of  going  into  the  business 
irtner,  and  preferred  to  furnish  this  amount  of  money 
t  him  have  the  business  himself.  These  notes,  as  I 
jtood  it,  were  for  anticipated  profits  in  the  business." 
t  the  complainant  was  originally  induced  to  make  the 
lot  only  because  he  was  the  friend  of  Barcalow  and  ac- 
led  to  lend  him  money  and  held  his  paper,  but  also  in 
eration  of  the  profit  he  then  anticipated  from  the  busi- 
'  the  partnership  into  which  it  was  proposed  he  should 
appears  to  be  highly  probable,  and  may  be  safely  as- 
This,  however,  if  he  was  intended  to  be  truly  a 
r,  and  that  relation  was  not  to  be  a  mere  sham  to  cover 
ious  bargain,  of  which  there  is  no  sufficient  proof,  was 
iirioos.  The  more  important  question  is,  did  the  sub- 
m  of  the  notes  make  the  contract  usurious  ?    In  my 
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opinion  it  did  not,  if  the  transaction  was,  in  fact,  a  bonajidi 
purchase  by  Barcalow  of  the  complainant's  right  or  iDtentioD 
to  interfere  with  his  desire  of  obtaining  Lindsley  s  interest 
in  the  partnership,  on  terms  he  considered  advwitageous. 
While  it  is  the  duty  of  the  court  to  maintain  the  law  against 
usury,  and  carefully  to  prevent  its  evasion  by  any  shift,  covin, 
device,  contrivance,  or  deceit,   we    are    not  called  on  to 
enforce  its  severe  penalties,  without  evidence  entirely  satis- 
factory and  free  from  doubt.     The  strong  probability  in  this 
case  is,  that  while  Sanderson  was  willing  to  lend  his  money 
if  he  could  participate  in  the  profits  of  the  lumber  business, 
Barcalow  was  willing  to  pay  him  the  amount  of  the  notes, 
to  get  rid  of  competiton  for  the  purchase  from  Lindsley,  and 
that  Sanderson  preferred  this  arrangement.     There  is  no 
satisfactory  evidence  that  Sanderson  made  it  a  condition  of 
the  loan,  that  he  should  have  these  notes,  or  that  they  were 
necessarily  connected  with  it.     Sanderson,  himself,  says  the 
notes  were  given  to  him  for  Lindsley's  interest,  and  to  as- 
sist Barcalow  by  way  of  lending  him  money  at  times,  if  he 
had  any  to  spare.     This  statement,  it  is  urged,  is  of  itse^ 
proof  of  usury,  inasmuch  as  when  the  notes  were  given,  Iv* 
had  not  advanced  all  the  money  to  complete  the  loan  6 
which  the  mortgage  was  given.     It  is  clear,  however,  I  thin 
that  taking  all  ho  gays  on  this  subject  together,  which  fc^ 
the  fair  understanding  of  his  statement  we  ought  to  do,  L> 
did  not  mean  that  the  notes  were  in  consideration  of  any  par^ 
of  the  loan  then  agreed  upon,  but  as  an  inducement  for  hin^ 
to  make  future  loans, 

After  their  return  from  New  York,  the  parties  met  agair  3 
at  the  office  of  Mr.  Gaston,  and  the  complainant  signed  slT 
agreement  respecting  some  mortgages  assigned  to  bim  as  col^ 
lateral  securities,  and  an  engagement  to  pay  the  notes  o: 
Barcalow,  which  be  had  endorsed  in  New  York,  as  ihey^ 
should  successively  mature,  and  they  adjusted  the  balance 
due  and  the  interest  and  rebate  on  the  several  notes  ancS 
debts  between  them,  and  closed  the  transaction.  The  defend 
ant  alleges  that  the  interest  was  then  calculated  at  seven  pe5 
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sent.,  and  that  this  infected  the  whole  loan  with  usury.  But 
how  this  calculation  was  made  does  not  appear.  It  certainly 
will  not  do  to  rely  upon  imaginary  figures  on  either  side, 
especially  as  both  parties  insist  upon  mistakes,  and  cannot 
otherwise  produce  the  desired  result. 

In  my  opinion,  the  decree  of  the  Chancellor  should  be 
affirmed. 

Van  Dyke,  J.,  dissenting.  The  suit  in  this  case  is  brought 
to  foreclose  a  mortgage  for  the  sum  of  twenty  thousand 
dollars.  The  defense  to  it  is  that  of  usury.  The  amount  in 
question  is  so  great,  and  the  consequences  to  the  complainant 
of  such  magnitude,  that  we  almost  shrink  from  an  examina- 
tion of  the  evidence  which  goes  to  sustain  this  defence ;  and 
yet,  in  proceedings  where  life  is  at  stake,  we  do  not  expect 
5ither  court  or  jury  to  hesitate  in  reaching  the  conclusion  to 
^hich  the  law  and  the  evidence  clearly  point,  no  matter  how 
sad  the  consequences  may  be  to  the  party  on  trial.  So  in  the 
2aae  before  us,  where  the  law  against  usury  is  quite  as  posi- 
tive as  it  is  against  murder,  if  the  usury  be  proved  according 
to  the  well  established  laws  of  evidence,  it  is  our  imperative 
duty  80  to  decide,  without  any  reference  to  the  consequences 
which  may  result  to  the  parties. 

The  mortgage  in  question  is  made  up  of  different  sums  of 
money  added  together.  Some  of  these  were  moneys  due 
from  the  defendant  to  the  complainant  for  money  borrowed, 
and  otherwise,  previous  to  the  making  of  the  mortgage; 
some  for  money  advanced  at  the  time ;  and  some  for  notes  of 
the  defendant  endorsed  by  the  complainant,  which  he  was  to 
pay,  and  which  he  did  pay,  at  maturity. 

The  usury  charged  is  of  a  two-fold  character.  First,  it  is 
alleged  that  on  the  moneys  due  from  the  defendant  to  the 
complainant,  previous  to  the  execution  of  the  mortgage,  and 
which  formed  a  part  of  it,  amounting  to  $6912.71,  a  usurious 
interest  of  seven  per  cent,  per  annum  had  been  reserved  and 
paid;  and  secondly,  that  in  negotiating  and  completing  the 
entire  loan  of  $20,000,  a  bonus  for  such  loan,  of  $6100,  was 
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agreed  upon  between  the  parties,  to  be  paid  by  the  defend- 
ant to  the  complainant,  and  that  such  bonus  was  accordingly 
paid.  If  either  of  these  charges  be  true  in  fact,  no  matter 
in  what  garb  the  transactions  may  have  been  dressed,  or  how 
mysterious,  equivocal,  or  cabalistic,  the  language  may  have 
been  which  was  made  use  of,  the  transaction  was  unqaes- 
tionably  usurious,  and  the  complainant  should  not  be  per- 
mitted to  recover. 

With  regard  to  the  first  charge,  it  is  proved,  in  some  of  its 
features,  at  least  so  far  as  language  goes,  by  the  testimony 
of  the  defendant;  but  it  is  with  quite  as  much  positiveness 
disproved,  so  far  as  language  goes,  by  the  complainant 
in  his  evidence;  and  this  is  all  the  testimony,  I  believe,  that 
we  have  on  that  part  of  the  subject.     If  this  were  the  only 
question  in  the  case,  it  should  give  us  but  little  trouble.   It 
would  be  settled  by  a  well  known  rule  of  law,  without  going 
into  any  examination  of  the  credibility  of  the  witnesses  or 
the  force  of  their  evidence.     The  usury  is  set  up  by  the  de- 
fendant, and  he  must  prove  it  satisfactorily,  that  is  to  say » 
he  must  throw  a  clear  preponderance  of  evidence  in  his  favor  • 
If  he  swear  to  it  himself,  and  it  is  not  contradicted  or  denitr^ 
by  the  complainant,  or  by  other  evidence,  or  is  so  equivocalU 
denied  as  to  amount  to  an  admission  of  its  truth,  then  the 
is  a  preponderance  of  evidence  in  favor  of  the  defendant;  b 
where  the  defendant  swears  to  it,  apd  the  complainant,  b;;^ 
his  evidence,  denies  it,  there  is  no  preponderance  in  the  de-^ 
fondant's  favor,  and  the  usury  is  not  proved,  apd  we  canno  * 
lawfully  determine  that  it  is.     This  seems  to  be  the  case  ir^ 
reference  to  the  first  feature  in  the  alleged  usury.     It  is  nor 
proved. 

In  regard  to  the  second  feature  of  the  alleged  usury,  viz 
that  the  complainant  received  a  large  bonqs  for  the  loan  or 
the  $20,000,  it  seems  to  pae  the  case  is  entirely  different 
This  charge  is  explicitly  set  out  in  the  answer.     The  defend 
ant,  in  his  evidence,  swears  to  it,  not  only  with  positiveness- 
but  he  furnishes,  in  the  notes  given  at  the  time,  the  modi^ 
and  Q^anner  in  which  it  W4S  done,  while  the  complainant,  ia 
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liis  evidence,  as  cleai*ly  testifies  that  he  did,  at  the  time  of 
taking  the  mortgage,  receive  the  identical  $5100  mentioned 
by  the  defendant,  in  precisely  the  same  way  and  manner  as 
Le  described  it.     And  he  also  admits  and  testifies  that  he 
never  did  pay  or  advance,  and  never  was  to  pay  or  advance, 
one  farthing  of  Consideration,  either  in  money  Or  other  pro- 
perty, to  the  defendant  or  any  one  else,  for  the  said  sura  of 
$5100,  and  that  the  defendant  never  did  receive,  and  never 
was  to  receive,  anv  such  consideration  therefor.     It  is  true  he 
testifies  that  this  alleged  bonus,  paid  originally  in  notes,  was 
given  in  an  entirely  different  transaction ;  but  it  does  seem  to 
me,  that  when  the  defendant,  by  his  testimony  and  corrobo- 
rating exhibits,  hafi  made  out  a  clear  prima  fdde  case  of  the 
bonus  paid,  with  the  circumstances  of  time,  place,  and  manner, 
and  when  the  complainant  admits  that  amount  paid,  at  the  time 
and  place,  and  in  the  manner  stated,  and  that  they  were  the 
time  and  place  when  and  where  the  mortgage  loan  was  itself 
consummated,  and  that  he  never  paid  or  advanced  any  con- 
Hideration  whatever  for  such  money,  but  sets  up  that  he  re- 
ceived it  upon  some  other  transaction — it  seems  to  me,  I  say, 
Ihat  under  such  circumstances,  the  burden  of  proof  thereafter 
las  changed,  and  rests  upon  the  complainant.     He  does  not 
in  this  respect  deny  what  the  defendant  has  said,  but  he 
admits  it,  and  sets  up  a  new  matter,  to  which  the  defendant 
has  not  in  his  evidence  referred.     It  is  new  matter,  too,  by 
which  he  must  escape,  if  at  all,  for  without  it  the  case  is 
clearly  and  strongly  against  him,  and  it  becomes  his  duty  to 
establish  it  by  placing  a  preponderance  of  testimony  in  its 
favor.     If  either  party  to  a  suit  sets  up  a  promissory  note, 
and  the  execution  of  it  is  denied,  the  party  offering  it  is  bound 
to  prove  it;  but  if  the  execution  be  admitted  by  the  adverse 
party,  who  claims  that  he  has  paid  it,  the  burden  of  proving 
such  payment  rests  upon  the  party  who  claims  the  benefit  of 
it.     The  analogy  of  such  a  case  to  the  one  before  us  is,  so  far 
complete  as  to  impose  upon  the  complainant,  who  sets  up 
this  new  fact,  by  which  alone  he  hopes  to  protect  himself,  the 
necessity  of  proving  it,  by  at  least  furnishing  a  preponderance 
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of  evidence  in  iu  favor.  Has  he  done  so  ?  Taking  the  evidence 
as  it  stands  before  us,  he  certainly  has  not.     He  says  himself, 
in  his  evidence,  that  the  fifty-one  hundred  dollars  was  not  & 
lionus  for  the  loan  of  the  $20,000,  and  that  the  notes  gim 
for  that  sum  were  not  bonus  notes,  but  were  given  for  a 
different  purpose.     This  is  all  the  definite  evidence  we  have 
on  that  subject,  on  the  part  of  the  complainant,    'the  defend- 
ant, in  his  evidence,  as  we  have  seen,  states  directly  to  the 
contrary,  and  thus,  without  reference  to  any  other  testimony, 
the  evidence  seems  biilanced,  without  a  prepondcranoe  on 
either  side,  for  there  is  nothing  in  the  evidence  furnished, 
outside  of  the  parties  themselves,  which  shows  that  any  more 
credit  is  to  be  given  to  the  one  party  than  to  the  other. 
The  defendant  is  no  more  interested  in  defeating  this  claiin 
than  the  plaintiff  is  in  sustaining  it;  perhaps  not  so  much 
so,  for  the  complainant,  in  addition  to  his  pecuniary  interest, 
has  his  character  to  sustain  against  the  charge  of  being  ^ 
usurer. 

But  suppose  I  am  w^rong  in  saying  that  the  burden  a» 
proof  is  shifted  from  the  defendant  to  the  complainant,  i^ 
consequence  of  his  admissions  before  mentioned,  and  that  i  ^ 
still  rests  on  the  defendant,  is  there  not  positive  and  distinc  "* 
evidence  in  the  case,  from  disinterested  witnesses,  which  goe^ 
to  corroborate  and  confirm  the  testimony  of  Barcalow,  anC^ 
contradict  that  of  Sanderson,  and  which  shows  a  clear  pre-^ 
|K)nderance  of  testimony  on  the  jKirt  of  the  defendant,  show-- 
ing  these  to  be  in  fact  bonus  notes  given  as  a  consideratioi::: 
tor  the  loan,  and  without  which  it  would  not  have  been  made? 

It  will  Ih?  borne  in  mind  that  we  are  a  tribunal  of  fact  a?^ 
well  as  of  liiw,  which  is  to  examine,  construe,  and  weigh  th<5 
evidence,  and  give  to  it  its  legal  force  and  effect,  the  Siimeas 
the  Chancellor,  or  a  jury  might  do,  if  such  case  were  before 
them. 

In  corroboration,  then,  of  the  defendant,  we  have  the  evi  - 
dence  of  John  McGraw.  He  seems  to  have  been  familiar 
with  the  parties,  and  with  their  business.  He  was  present 
at  the  meeting  when  it  is  conceded  these  notes  were  given. 
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and  althoagh  it  does  not  clearly  appear  that  he  saw  them, 
yet  he  learned  from  the  parties  that  they  were  given,  and 
from  both  of  them  he  learned  the  purpose  for  which  they 
were  given.  He  says,  in  answer  to  a  question,  that  he  under- 
stood from  the  parties  that  they  Were  given  in  connection 
with  this  loan.  Sanderson  says  tliey  were  entirely  a  diflferent 
transaction,  given  to  him  for  Lindsley  s  interest,  and  to  assist 
him  in  loaning  him  money  at  times,  if  he  had  any  to  spare, 
after  he  had  purchased  out  Lindsley^s  interest.  In  answer 
to  oUier  questions,  McGraw  says  that  he  understood  from 
toth  the  parties,  at  the  time,  that  these  notes  were  given  in 
consideration  of  the  furnishing  this  $20,000.  This  is  cer- 
tainly in  direct  conflict  with  Sanderson,  and  in  corroboration 
<>f  BarcaloW;  and  if  true,  so  far  as  language  can  do  so,  estab- 
lishes usury. 

I  am  aware  that  McGraw,  in  answer  to  another  question, 

expressed  a  view  which  seems  to  sustain  the  position  taken 

V  the  complainant  and  his  counsel,  and  I  will  refer  to  it  in 

*Qother  aspect  of  the  case.     But  there  is  other  evidence, 

^Qstaining  the  defendant  and  contradicting  the  complainant, 

'^^^ich  I  think  we  are  not  at  liberty  to  disregard.     The  testi- 

^ony  Qf  John  H.  Whitenach  has  been  fiercely  assailed,  not 

^^Use  he  is  not  a  respectable  person  or  a  credible  wit- 

,  ^^*  but  because  of  the  manner  in  which  he  obtained  his 

/^^Wledge;  not  because  he  has  made  himself  officious,  or 

^^Vrn  an  undue  interest  in  the  case,  but  because  he  con- 

^^ted,  at  the  request  of  his  employer,  to  place  himself  in  a 

*^^ition  to  overhear  the  conversation  of  the  parties;  but  the 

^.^^tion  is  not  whether  the  mode  of  learning  the  conversa- 

Ot^  was  commendable  or  not,  but  whether  the  witness  tells 

*^^  truth  or  not  as  to  what  he  heard  and  saw.    What  reason 

^Ve  we  to  suppose  that  he  perjured  himself?    If  the  object 

.  ^^  to  have  him  do  this,  and  he  was  willing  to  undertake  it. 

^  ^ould  have  been  much  easier  to  have  him  say  at  once  that 

^^  ^as  present  in  the  office,  and  heard  the  conversation  which 

*^^  describes.     If  he  had  done  this  there  would  have  been  no 

^Vtjection  to  the  manner  of  obtaining  the  knowledge^  and  we 

Vol.  n.  2b 
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would  haVe  had  tio  more  reason  to  suspect  the  tlHthfulnesa 
of  his  statement  than  we  have  to  suspect  the  truthfulness  of 
the  statement  of  McGraw,  that  he  learned  similar  things 
from  the  conversations  of  both  the  parties ;  andj  although 
every  opportunity  existed  to  impeach  his  evidence,  by  show- 
ing that  he  was  unworthy  of  belief  when  under  dath,  yet  do 
attempt  was  made  to  do  so,  although  the  mature  of  his  testi- 
mony^  if  true,  was  very  important  in  the  case ;  and  we  are 
bound  to  suppose  that  no  such  effort  would  have  been  suc- 
cessful if  it  had  been  attempted. 

An  effort  is  made,  however,  to  show  that  Sanderson  was, 
at  the  time  named,  not  at  Bomerville,  but  at  his  home,  some 
seven  or  eight  miles  off,  but  this  entirely  failed.  There  is 
some  evidence  that  he  was  at  home  in  the  after  part  of  the 
day,  and  then  left  for  New  York,  arriving  there  about  nine 
o'clock  in  the  evening ;  but  there  is  no  evidence  to  show  that 
he  might  not  very  easily  have  taken  a  train  of  cars  to  Somer- 
ville,  and  another  one  back  again  in  the  forenoon  of  that  day. 

On  the  other  hand,  the  testimony  of  Whitenach,  on  the 
point  of  Sanderson  being  in  Somerville  and  at  Barcalows 
office  on  that  day,  is  confirmed  by  evidence  more  reliable  than 
the  mere  memory  of  witnesses  as  to  dat-es.  The  witness, 
Thomas  Rogers,  says  he  was  at  Barcalow's  office  on  the  lOth 
of  January,  and  saw  Sanderson  there ;  and  in  confirmation 
of  this  he  says  it  was  a  very  cold  day,  and  he  asked  Barci^' 
low  to  give  an  order  for  some  coal ;  he  gave  him  the  order, 
and  he  took  it  to  Manning's  and  got  the  coal.  Manning  pro- 
duces this  order,  in  the  handwriting  of  Barcalow,  and  it  is 
entered  in  his  book  of  sales,  on  the  10th  of  January,  18'39, 
the  day  mentioned  by  Whitenach. 

Whatever  we  may  think  then,  of  the  propriety  of  the 
mode  of  reducing  the  admissions  of  the  defendant  to  evidence?) 
there  is  no  legal  reason  for  rejecting  his  testimony  as  fal^» 
any  more  than  that  of  any  other  witness ;  and  unless  ^'« 
really  and  conscientiously  believe  it,  and  for  sufficient  cause, 
to  be  untrue,  we  cannot  legally  reject  it  merely  on  the  ground 
oi'  the  impropriety  of  the  manner  in  which  it  was  obtained^ 
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Taking  it,  then,  aa  evidence  in  the  cause,  it  does  in  its 
jrms  certainly  corroborate  the  testimony  of  Barcalow,  and 
^ntradict  that  of  the  complainant,  for  he  says  that  he  heard 
anderson  state,  in  reference  to  a  loan  of  $20,000,  that  the 
onus  was  $5000,  in  six  notes  of  $850  each,  given  when  the 
loney  was  loaned.  This,  with  the  evidence  of  McGraw, 
laces  a  clear  and  decided,  as  well  as  legal  preponderance  of 
vidence  on  the  side  of  this  defence. 

But  suppose  we  look  at  this  case  from  the  point  of  view 
resented  by  the  complainant,  are  we  not  necessarily  forced 
0  the  same  conclusion  ? 

The  position  taken  by  Sanderson,  in  his  evidence,  is  that  he 
ad  agreed  with  Barciilow  not  only  to  lend  him  the  $20,000, 
at  to  purchase  the  interest  of  Lindsley  besides,  and  become 
partner  in  the  business,  and  he  says  that  he  did  not  under- 
hand to  the  contrarv  until  he  saw  Barcalow  in  New  York, 
a  the  20th  of  November,  1854,  when  he  told  him  he  de- 
red  to  purchase  it  himself;  that  the  partnership  idea  was 
len  given  up,  and  that  Barcalow  then,  for  the  first  time, 
Sered  and  actually,  gave  him  the  $5100,  to  relinquish  his 
aims  to  be  a  partner,  or,  as  it  is  insisted,  to  compensate 
im,  in  some  measure,  for  the  profits  which  he  might  have 
3cieved  if  he  had  become  a  member  of  the  firm.  The  whole 
f  his  testimony  on  this  subject  presents  a  rather  remarkable 
tatement  of  facts.  In  1853,  when  solicited  by  McGraw, 
nd  spoken  to  by  Barcalow,  simply  to  purchase  McGraw's  in- 
srest  in  the  lumber  business,  not  to  loan  $20,000,  or  any  other 
um,  he  declined  to  do  so,  on  the  ground  that  he  had  not  the 
leans,  although  he  had  then  sold  out  his  staging  business, 
nd  wanted  to  invest  his  money ;  and  yet,  in  the  year  after, 
16  not  only  agreed  to  purchase  the  interest  of  McGraw,  which 
tad  then  parsed  to  Lindsley,  but  to  loan  Barcalow  $20,000, 
resides.  And  although  he  says  that  he  had  all  the  funds  with 
lim  at  Somerville,  either  in  cash  or  in  checks,  on  the  18th 
f  November,  1854,  to  pay  the  whole  balance  to  be  advanced 
n  the  mortgage,  and  at  a  time  when  he  was  expecting  also 
0  bay  oat  the  interest  of  Lindsley,  yet  two  days  thereafter, 
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at  New  York,  when  he  had  abandoned  the  idea  of  purchasing 
Lindsley's  interest,  he  advanced  no  money  on  the  mortgage 
at  all,  but,  instead  thereof,  endorsed  the  notes  of  Barcalow 
on  long  time,  and  paid  them  off  as  they  became  due. 

It  appears,  too,  by  this  testimony,  that  Sanderson,  in  ad- 
dition to  the  mortgage  of  $20,000,  had  contracted  for  Linds- 
lay's  interest,  and  that  the  contract  was  so  obligatory  that 
Barcalow  was  forced  to  give  him  $5100  to  buy  him  off  from 
it.  Yet  all  this  time  Lindsley,  the  owner  of  this  interest, 
had  never  been  spoken  to  on  the  subject,  nor  had  the  price 
which  Sanderson  was  to  pay  for  it,  ever  been  named  by  any 
one,  and  yet  he  had  agreed  to  take  it  without  regard  to  the 
price. 

We  learn  too,  by  this  evidence,  another  curious  fact,  that 
Barcalow  was  very  solicitous  and  urgent  to  get  Sanderson 
into  the  firm ;  but  as  soon  as  he  agreed  to  go  in,  he  volunta- 
rily gave  him  $5100  to  have  him  stay  out,  Sanderson  ask- 
ing $6000,  more  than  half  of  all  that  Lindsley *s  interest 
Ijrought,  either  in  1853  or  in  1854;  and  finally  we  are  told 
jliat  Barcalow,  either  through  folly  or  benevolence,  or  from 
some  other  cause,  voluntarily  agreed  to  pay,  and  did  pay, 
nearly  $17,000  to  get  Lindsley  s  interest,  when  he  might 
have  got  it  for  between  eleven  and  twelve  thousand,  and  that 
he  paid  him  $5100,  on  account  of  future  profits  from  a  con- 
cern in  which  Sanderson  had  no  interest  whatever,  to  which 
he  had  never  contributed  a  farthing,  on  account  of  which 
he  had  never  put  himself  to  the  slightest  inconvenience, 
on  which  he  had  no  claim  whatever,  and  which  Barcalov-S 
whom  the  counsel  call  smart,  was  under  no  obligation  to  pay* 

Now  is  it  possible  to  believe  all  this,  even  if  Barcalow, 
McGraw,  and  Whitehead  had  not  contradicted  it?  Sanderson 
here  expressly  admits  that  he  received  all  this  money,  and 
at  the  time  when  the  loan  was  finally  adjusted,  but  can  any 
one  believe  that  it  had  nothing  to  do  with  that  loan,  or  that 
it  would  ever  have  been  paid  at  all,  if  that  loan  bad  never 
been  made  ?  There  can  be  but  little  if  any  doubt  that  the 
transaction  was  spoken  of  in  the  way  mentioned.  The  parties, 
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when  speaking  of  the  subject  in  the  presence  of  others,  pro- 
bably did  not  in  terms  call  the  money  bonus  money,  nor  the 
notes  bonus  notes,  but  they  spoke  of  them  as  anticipated 
profits  from  the  lumber  business.  Hence  McGraw,  when  he 
says  he  understood  from  both  the  parties  that  these  notes 
were  given  in  consideration  of  his  furnishing  this  loan  of 
$20,000,  yet  that  it  was  not  said  in  that  language,  but  that 
Sanderson  had  talked  of  going  into  partnership,  and  was  to 
furnish  about  $20,000  in  money,  but  on  reflection  he  objected 
to  going  into  partnership,  and  preferred  to  furnish  this  amount 
of  money,  and  let  Barcalow  have  the  business  hiniBelf,  and 
that  these  notes  were  for  anticipated  profics  in  the  business. 
Profits,  to  be  sure,  from  a  firm  to  which  he  had  not  only  con- 
tributed nothing,  but  into  which  he  himself,  as  MoGraw  says? 
refused  to  enter. 

This  same  idea  of  calling  this  extra  money  profits,  and 
not  a  bonus,  is  also  found  in  the  defendant's  answer,  prepared 
before  we  had  any  evidence  on  the  subject.  He  there  sets  up 
that  the  complainant  was  at  first  induced  to  enter  into  part- 
nership with  him  by  the  purchase  of  Lindsley  s  interest,  and 
consented  to  do  so;  but  becoming  dissatisfied,  he  proposed  to 
loan  the  defendant  sufficient  money  to  enable  him  to  purchase 
such  interest,  provided  he  could  receive  a  bonus  of  $1700 
per  year  for  th|*^e  years,  "  in  lieu  of  a  portion  of  the  profits 
of  said  concern  and  business." 

It  appears  then,  not  only  by  the  evideuce  of  Barcalow, 
but  by  that  of  McGraw  also,  that  Sanderson  was  unwilling 
to  eqter  into  this  partnership ;  and  if  we  throw  out  of  view 
the  testimony  of  both  Sanderson  and  Barcalow,  we  still  have 
it  proved  by  the  evidence  of  McGraw,  that  Sanderson  declined 
going  into  this  firm  as  a  partner.  Aqd  if  he  declined  to  go 
in,  we  cannot  possibly  suppose  that  Barcalow  paid  him  the 
$5100  to  stay  out,  ox  that  he  paid  it  on  account  of  any  supposed 
profile  to.  which  Sanderson  could  by  any  possibility  have 
been  entitled.  But  still  he  paid  it,  aqd  for  what  did  he  pay 
it?  For  what  could  he  have  paid  it,  except  as  a  considera- 
tion foT  thi?  l^trge  lo^p  of  pioDey  ?    And  it  can  make  no 
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difference  what  kind  of  circumlocution  or  indirection  was 
adopted,  or  what  mystic  language  was  employed,  or  to  what 
extent  they  called  things  by  strange  or  fictitious  names;  if  the 
real  fact  was  that  it  was  paid  on  account  of,  or  as  an  indnce- 
ment  to  this  loan,  the  transaction  was  clearly  usurious.  And 
from  this  conclusion  I  see  no  means  of  escape,  as  I  am  forced 
to  the  conclusion  that  this  money  would  never  have  been 
paid  if  this  loan  had  never  been  made. 

It  was  insisted,  however,  on  the  argument,  that  the  whole 
evidence  of  Barcalow  is  seriously  impaired  by  the  fact,  that 
through  mistake,  or  for  some  other  reason,  he  testified  that 
the  note  for  $4112.71,  held  by  Sanderson  against  him  and 
McGraw,  had  been  given  directly  from  them  to  him,  whereas 
it  appears  that  it  was  given  originally  to  E.  S.  Doughty, 
and  was  by  him  endorsed  to  Sanderson.  I  am  not  able  to  see 
the  matter  in  the  light  contended  for,  for,  in  the  first  place,! 
can  see  no  possible  object  that  he  could  expect  to  gain  by  in- 
tentionally making  any  such  false  statement.  In  the  next 
place,  to  suppose  that  he  would  wilfully  pervert  the  truth  in 
this  respect,  when  he  knew  that  the  complainant  held  the  note, 
and  had  only  to  produce  it  to  overwhelm  him  in  a  serious 
contradiction,  is  not  to  suppose  him  a  knave  merely,  but  to 
make  him  out  a  natural  fool.  With  being  this  the  counsel 
have  not  charged  him.  Then  again,  he  did  not  wait  to  see  the 
result  of  his  experiment,  if  it  was  one,  but  as  soon  as  he  sa^^ 
a  memorandum  which  he  afterwards  found  among  his  papers, 
he  was  convinced  of  his  mistake  and  took  immediate  steps  to 
have  it  corrected.  This  conduct  is  consistent  wuth  honestv,  but 
scarcely  so  with  dishonesty.  Had  he  waited  until  detection 
confronted  him,  and  then  attempted  his  explanation,  it  might 
have  been  otherwise. 

I  can  see  too,  how  he  could  easily  be  mistaken  as  to  the 
particular  form  of  this  note,  as  well  as  to  its  origin.  He 
knew  that  the  complainant  had  frequently  loaned  him,  or 
him  and  his  partner,  money,  and  had  frequently  held  their 
notes.  He  knew  that  the  complainant  held  the  note  in  ques- 
tion, and  had  held  it  for  the  last  ten  years,  but  be  probably 
had  not  seen  it  since  the  last  endorsement  of  interest  upon  it, 
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li^hich  was  in  Jane,  1854,  more  than  eight  years  previous  to 

the  time  when  he  testified.     And  as  he  was  not  permitted  to 

see  the  note,  nor  asked  the  question  whether  it  had  not  been 

given  originally  to  Doughty,  by  which  his  memory  would 

have  been  refreshed,  it  does  not  seem  very  strange  that  he 

was  under  the  confident  belief  that  it  was  given  directly  to 

the  complainant  instead  of  to  Doughty.     It  is  a  mistake 

which  any  one  in  the  habit  of  dealing  very  loosely  with 

another  might  have  made.   It  was  corrected  in  a  very  manly 

way,  as  soon  as  discovered,  and  I  do  not  see  how  it  should 

reflect  seriouslv  upon  either  his  integrity  as  a  witness  or  the 

general  correctn^  of  his  memory. 

I  think,  therefore,  that  by  all  the  rules  of  law  and  evidence, 
and  in  any  aspect  in  what  we  can  view  the  case,  the  usury 
8et  up  is  fully  proved,  and  that  the  complainant  should  not 
recover. 

The  decree  of  the  Chancellor  was  aflSrmed  by  the  following 
vote: 

For  affirmance — Combs,  Cornelison,  Elmer,  Fort, 
Ogden,  Wales,  Wood.    7. 

For  reversal — Kennedy,  Van  Dyke,  Vredenburgh.    3. 
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The  Weehawken  Ferry  Company,  appellants,  and  Charles 
G.  SissoN  and  others,  respondents. 

1.  A  remainder  is  vested  where  there  is  a  present,  fixed  right  of  future 
enjoyment. 

2.  By  a  deed  of  bargain  and  sale  in  the  nsnal  form,  an  estate  was  con- 
veyed to  the  grantees,  in  trust  to  permit  the  grantor  and  his  family,  and 
the  father  of   the  grantor,  during  their  lives  respectively,  to  enjoy  the 
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estate,  and  to  take  the  rents  and  profits,  aiid  after  their  death,  in  tnut  to 
convey  the  premises  to  the  son  of  the  grantor,  and  "to  such  other  Uwfol 
issue  as  the  grantor  may  then  have  living,  share  and  share  alike,  in  fee 
simple,  as  soon  as  he  or  they  arrive  at  age.'*    Meld — 

First,  That  the  legal  estate,  by  force  of  this  conveyance,  was  in  the 
trustees. 

Second.  That  the  son  of  the  grantor  had  a  vested  interest,  which  was 
not  determinable  by  his  death  before  the  happening  of  the  contingeDcy 
upon  which  the  legal  estate  was  to  be  conveyed  to  him,  viz.  by  the  deter- 
mination of  the  intervening  life  estates. 

Third.  That  the  word  "issue"  in  the  conveyance  in  question,  was  lynon- 
ymous  with  "descendants,"  and  embraced  the  grandchildren  of  the  grantor. 

3.  Where  trusts  and  limitations  are  expressly  deriared  in  a  deed,  the 
same  rules  of  construction  must  be  applied  to  them  as  in  the  case  of  a  limi- 
tation of  a  legal  estate. 

4.  By  force  of  the  statute,  (Nix.  Dig.  102,  i  56,]  a  decree  directing  a  con- 
veyance to  be  made,  vests  the  estate,  so  that  the  rights  of  the  parties,  inca.«e 
of  a  variance  between  the  terms  of  the  decree  and  of  the  conveyance,  most 
depend  upon  the  former  rather  than  upon  the  latter.  Such  a  decree  mast 
be  construed  by  the  same  rules  as  would  have  been  applicable  to  a  convey- 
ance made  in  conformity  to  it. 

5.  When  a  final  decree  in  Chancery  is  complete  in  itself,  its  langoig^ 
being  intelligible,  the  bill  and  answer  cannot  be  read  for  the  purpose  of 
limiting  its  force  and  controlling  its  legal  effect. 


This  was  an  appeal  from  a  decree  of  the  Chancellor.  1^^ 
opinion  is  reported  in  2  Beasley  168. 

On  the  10th  of  August,  1807,  Mindert  Garrabrants  (2d) 
executed  to  the  father  and  brQjher  of  his  wife  a  conveyance 
in  fee  of  all  his  lands,  including  those  claimed  by  the  respon- 
dents,    The  conveyance  was  upon  certain  trusts,  therein 
specified.     In  the  following  year  he  exhibit-ed  bia  bill  in 
Chancery,  setting  up  a  mistake  in  the  limitations  of  the 
trusts,  and  on  the  9tb  of  September,  1808,  a  decree  waa 
made,  vacating  the  deed,  and  directing  him  to  convey  the 
premises,  in  a  certain  specified  time,  to  the  trustees,  upon 
certain  trusts  defined  in  the  decree,  to  wit;  in  trust  for  the 
use  of  himself  and  his  father,  Mindert  (1st),  for  life,  and  in  the 
language  of  the  decree,  "  that  then  the  gaid  trustees,  4c, 
shall  convey  the  whole  of  the  said  premises  to  the  said  liin* 
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dert  Gkrrabraats  (3d),  son  of  the  said  Mindert  Garrabrants, 
Jan.,  and  the  said  Effie  Garrabrants,  his  wife,  one  of  the 
defendants  in  this  cause,  and  to  such  other  lawful  issue  as 
he,  the  said  Mindert  Garrabrants,  jun.,  the  complainant, 
may  then  have  living,  share  and  share  alike,  in  fee  simple, 
as  soon  as  he  or  they  arrive  of  age,  reserving  to  the  widow 
of  the  said  Mindert  Garrabrants,  jun.,  if  any  he  should  leave, 
the  said  widow's  legal  estate  of  dower  in  the  said  premises/' 

The  deed  was  not  made  within  the  time  directed  in  the 
decree,  but  shortly  afterwards,  and  contained  a  declaration 
of  trusts,  slightly  variant  in  terms  from  the  language  of  the 
decree. 

In  1826,  Mindert  Garrabrants  (1st),  one  of  the  cestuis  que 
trust  for  life,  died.  In  1834,  1835,  and  1836,  Mindert  Gar- 
rabrants  (3d),  by  deed  of  bargain  and  sale,  with  covenants  of 
general  warranty,  conveyed  the  premises  in  dispute  to  diflfer- 
ent  parties,  from  whom  the  appellants  claim  title.  Mindert 
(3d)  died  in  1837,  leaving  two  daughters,  who,  with  their 
liusbands,  are  the  respondents.  Mindert  (2d)  outlived  his  son, 
and  died  in  1846.  The  trustees  are  dead,  and  in  1852,  the  only 
son  and  heir-at-law  of  the  survivor  of  the  trustees  made  a 
conveyance  of  the  property  in  dispute  to  the  said  two  daugh- 
ters of  Mindert  (3d),  as  the  only  lawful  issue  of  Mindert  (2d) 
living  at  his  death. 

Mr.  J.  P.  Stockton  and  Mr,  Gilchrist,  for  appellants. 
Mr.  A.  0.  ZabriskiehndMr,  WiUiamsonf  {or  respondents. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice.  Soth  parties  to  this  controversy 
claim  title  to  the  premises  in  question,  by  force  of  the  limi- 
tations of  trusts  created  by  Mindert  Garrabrants  (2d),  and 
the  question,  therefore,  is  as  to  the  just  construction  and  legal 
effect  of  those  limitations. 

The  appellants'  title  is  derived  from  the  deeds  of  convey- 
ance executed  by  Mindert  Garrabrants  (3d),  while  the  re- 
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spondents,  the  two  daughters  of  Mindert  (3d),  claim  throagli 
the  conveyance  made  to  them  by  the  heir  of  the  survivor  of 
the  trustees,  in  pursuance,  as  they  allege,  of  the  terms  of  the 
trust,  as  the  lawful  issue  of  their  grandfather,  Mindert  (2d.) 

The  decision  must  rest  on  the  solution  of  the  question,  what 
estate  had  Mindert  Garrabrants  (3d)  in  the  premises? 

The  appellants,  claiming  to  hold  under  him,  contend  that 
at  the  time  he  passed  away  the  title,  he  had  a  vested  remain- 
der, and  that  at  the  time  of  the  death  of  his  father,  Mindert 
(2d),  he  was  the  only  person  living,  who  answered  to  the  de- 
scription of  the  issue  who  were  to  take,  within  the  meaning 
of  the  trust. 

First,  then,  was  the  estate  of  Mindert  (3d)  a  vested  or  con- 
tingent remainder  ? 

The  deed  which  was  executed  is,  so  far  as  relates  to  the  legal 
title,  in  the  ordinary  form  of  a  deed  of  bargain  and  sale,  con- 
veying the  estate  to  the  trustees  in  fee,  and  consequently  the 
legal  title  became  vested  in  them,  the  effect  of  the  statute  of 
uses  being  spent  in  perfecting  such  title.  The  trusts  declared 
were  a  liie  estate  in  favor  of  the  grantor  and  his  father,  and 
the  further  direction  to  the  trustees  was,  upon  the  death  of 
the  survivor,  to  convey  the  premises  unto  Mindert  Garrabrants 
(3d),  and  to  such  other  lawful  issue  as  he,  Mindert  (2d),  should 
then  have,  share  and  share  alike,  in  fee  simple,  as  soon  as  he 
and  they  should  arrive  at  full  age. 

Thus,  it  will  be  perceived,  the  estate  was  limited,  after 
the  expiration  of  the  longer  of  two  lives,  to  Mindert  (3d), 
and  such  other  lawful  issue  of  the  settler  as  might  be  living 
at  his  death.  As  these  trusts  and  limitations  are  expressly 
declared  in  the  deed,  the  rules  of  construction  must  be  the 
same  as  in  case  of  a  limitation  of  the  legal  estate,  and  i^ 
would  seem  that  the  application  of  the  ordinary  rules  which 
test  the  character  of  legal  estates,  to  these  trusts,  free  the 
question  from  all  uncertainty.  Directly  on  the  ei^ecution  of 
the  deed,  there  was  fixed  in  Mindert  (3d)  a  present  right  of 
future  enjoyment.  The  only  uncertainty  attendiag  his  estate 
was,  that  the  remainder  so  passed  to  him  might  expire  be- 
tore  the  determination  of  the  particular  estates.    Bat  this  is 
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the  unavoidable  infirmity  of  all  remainders.  In  all  cases,  as 
it  has  often  been  observed,  the  remainder-man  may  die  with- 
out issue  before  the  running  out  of  the  particular  estate. 
On  the  creation  of  this  estate,  the  remainder-man  had  the 
right  of  future  possession  in  as  perfect  a  form  as  was  possi- 
ble; his  estate  was  limited  on  an  event  that  was  certain  to 
happen,  and  he  was  capable  of  taking  at  any  time  the  par- 
ticular estates  might  be  spent.  His  estate  is  evidently  em- 
braced in  the  usual  description  of  a  vested  remainder.  Mr. 
Feame  says,  "  a  vested  remainder  may  be  defined  to  be  one 
that  is  so  limited  to  a  person  in  being  and  ascertained,  that 
it  is  capable  of  taking  e£fect  in  possession  or  enjoyment  on 
the  certain  determination  of  the  particular  estate,  without 
requiring  the  concurrence  of  any  collateral  contingency." 
Jiame  on  Bem.,  §  173,  p.  61,  {ith  Am.  ed,) 

"  It  should  be  remembered  too,"  to  use  the  language  of 
Professor  Washburn,  "  that  no  degree  of  uncertainty  as  to 
the  remainder-man's  ever  enjoying  the  estate  which  is  lim- 
ited to  him  by  way  of  remainder,  will  render  such  remainder 
a  contingent  one,  provided  he  has  by  such  limitation,  a 
present,  absolute  right  to  have  the  estate,  the  instant  the 
prior  estate  shall  determine."     2  ^Vash.  on  Real  Prop,  227. 

It  seems  clear  then,  that  the  remainder  which  passed  to 
Mindert  (3d)  was  vested,  and  in  no  wise  contingent,  in  the 
legal  sense. 

If  this  point  had  not  been  formally  tuken  on  the  argument 
before  this  court,  I  should  not  have  thought  it  necessary  to 
refer  to  authorities  in  its  elucidation. 

According  to  the  foregoing  view,  Mindert  (3d)  was  entitled 
to  at  least  a  third  of  the  esUxte  in  remainder.  And  this  leads 
to  the  second  topic  of  discussion,  was  he  entitled  to  the 
residue,  or  did  each  of  his  two  daughters  equally  share  the 
remainder  with  him  ? 

The  investigation  of  this  point  requires  an  examination  of 
the  precise  language  of  the  limitations  of  the  trust,  as  well 
as  the  application  of  rules  of  construction  which  are,  to  some 
extent^  dependent  on  the  character  of  the  instrument  to  be 
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interpreted.  It,  therefore,  becomes  necessary  at  the  outset  to 
settle  whether  the  terms  of  the  trust  are  to  be  regarded  as 
<»ontainod  in  the  decree  of  the  Court  of  Chancery,  or  in  the 
deed  which  was  subsequently  executed  in  conformity  thereto. 

The  history  of  the  decree  and  the  deed  is  briefly  this :  On 
the  10th  of  August,  1807,  Mindert  Garrabrauts  (2d)  executed 
ji  deed  of  trust  to  his  wife's  father  and  brother ;  and  iu  the 
year  following  he  applied  to  the  Court  of  Chancery  to  set 
aside  such  conveyance,  on  the  ground  that  it  did  not  conform 
to  his  intentions.  The  court  granted  this  prayer,  and  in  its 
decree  declared,  in  explicit  terms,  the  new  trusts  on  which  he 
should  convey  the  property  to  the  trustees,  directing  such 
conveyance  to  be  made  within  a  specified  period.  The  deed 
was  afterwards  executed,  but  not  within  the  time  limited. 

By  the  act,  (Nix,  Dig,  102,  §  56,)  and  which  has  been  in 
force  since  the  year  1799,  it  is  enacted,  "  Where  a  decree  of 
the  court  of  chancery  shall  be  made  for  a  conveyance,  re- 
lease, or  acquittance,  and  the  party  against  whom  tlie  said 
decree  shall  pass,  shall  not  comply  therewith  by  the  time 
appointed,  then  such  decree  shall  be  considered  and  taken  in 
all  courts  of  law  and  equity,  to  have  the  same  operation  and 
effect,  and  be  as  available,  as  if  the  conveyance,  release,  or 
acquittance  had  been  executed  conformable  to  such  decree." 

It  was  contended  by  the  counsel  of  the  appellants,  that  as 
the  deed  above  mentioned  was  not  executed  within  the  time 
limited  in  the  decree,  the  estate  vested  under  the  decree,  by 
force  of  this  statute,  and  that,  consequently,  it  is  the  decree 
and  not  the  deed,  which  is  to  be  construed. 

With  a  view  of  considering  the  efl'ect  of  the  decree,  I  shflU. 
for  the  present,  assume  the  correctness  of  this  position. 

Regarding,  then,  the  decrce  as  the  depository  of  the  trust, 
and  as  the  subject  of  construction,  it  was  next  insisted  that 
its  meaning  was  to  be  ascertained  by  the  use  of  far  different 
rules  of  construction  than  those  which  obtain  in  the  interpre- 
tation of  sealed  instruments.  It  was  said  that  the  strict  rules 
applicable  to  the  construction  of  deeds,  were  not  to  be  ap- 
plied to  the  construction  of  decrees. 
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[n  support  of  this  theory  a  multitude  of  cases  were  cited, 
ich  tended  to  show  that  it  is  the  usual  practice  in  tho 
iirt  of  Chancery,  both  in  England  and  in  this  country, 
en  the  decree  directs  a  conveyance  to  be  made,  to  refer  it 
a  master  to  settle  the  terras  of  such  conveyance,  and  that 
J  words  of  such  decree  are  subject  to  a  liberal  construction, 
t  it  cannot  escape  observation,  that  the  decrees  referred  to 
i  interlocutory  and  not  final  in  their  character,  while  in 
t  decree  under  consideration,  no  reference  whatever  was 
lered,  bub  the  Chancellor  settled  and  defined  the  trust 
:hont  the  aid  of  the  master.  The  competence  of  the  court 
make  such  decree  cannot  be  disputed.  It  is  the  ordinary 
irse  to  refer  matters  of  account  for  the  examination  of  a 
ster,  yet,  if  the  court,  without  such  recourse,  should  itself 
ust  and  settle  the  account  in  a  final  decree,  such  decree 
lid  not  properly  be  placed  in  the  same  grade  with  a  merely 
erlocutory  order.  I  have  not  been  able  to  perceive  that 
)  decree  in  question  bears  any  resemblance,  considered  as 
mbject  for  construction,  to  those  referred  to  in  the  cases 
ed. 

But  it  was  further  urged,  that  the  bill  and  answer  were 
rts  of  the  record,  and  that  it  was  legitimate,  when  the 
'aning  of  the  decree  was  drawn  in  question,  to  resort  to 
jm  for  the  purpose  of  construction.  The  offer  was  to  show 
it  the  term  "issue,"  contained  in  the  decree,  had  been 
id  in  the  pleadings  by  the  settler,  in  the  limited  sense  of 
ildren. 

The  cases  referred  to,  do  not,  in  my  opinion,  sustain,  in 
Y  substantial  degree,  the  principle  contended  for.  For  some 
rposes,  it  is  not  doubted,  the  pleadings  in  a  suit  in  equity 
i  to  be  taken  and  examined  in  connection  with  the  decree. 
is  certainly  true,  as  it  was  insisted,  that  the  rule  of  law  re- 
ires  the  pleadings  to  be  adduced,  when  the  decree  is  brought 
o  court  as  evidence.  The  reason  of  this  rule  is  obvious. 
ere  are  few  decrees  which  do  not,  in  some  particulars, 
er  to  the  pleadings,  either  expressly,  or  by  necessary  im- 
cation.  In  such  cases,  where  the  decree  refers  to  the  plead- 
VoL.  II.  2  s 
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ings,  or  to  an  iDtrinsic  docameot,  as  cODtaiDiDg  a  fltatemeotof 
facts  necessary  to  the  decreej  and  not  embodied  in  it,  soch 
pleadings,  or  such  document,  as  far  as  referred  to,  upon  gen- 
eral principles,  become  part  of  the  decree,  for  every  parpoee 
of  construction.  But  in  the  case  before  us  the  decree,  on  the 
point  in  issue,  made  no  allusion  to  the  pleadings;  it  was 
complete  and  intelligible  in  itself;  and  the  pleadings  were  to 
be  ransacked  to  give  it  a  meaning  which  its  language,  with- 
out such  help,  would  not  convey.  I  have  examined  with  care 
the  many  cases  on  the  printed  brief  of  counsel^  and  I  do  not 
find  one  of  them  which  countenances  such  a  proposition.  I  do 
not  find  even  a  dictum  which  warrants  the  idea,  that  where  a 
final  decree  has  been  made,  which  is  complete  in  itself,  and  Id 
which  the  language  is  intelligible,  the  bill  or  the  answer 
can  be  read  for  the  purpose  of  limiting  the  fmoe  of  its  words 
and  controlling  its  legal  efiect.  I  think  the  sound  doctrine  is, 
that  a  decree  in  equity  rests  on  the  same  ground,  in  this  re- 
spect, with  a  deed,  or  a  judgment  at  law. 

This  case,  in  my  apprehension,  would  afibrd  an  illostratioD 
of  the  impolicy  of  admitting  the  contrary  doctrine.  The  offer 
here  was  to  show,  that  although  in  that  part  of  the  bill  of 
complaint  in  which  the  terms  of  the  trust  were  stated  and 
defined,  the  word  "  issue  "  had  been  used  in  the  same  con- 
nection in  which  it  is  now  found  in  the  decree,  yet  that  in 
other  parts  of  the  bill,  the  word  "  children"  was  refen^  to; 
so  that  from  the  pleadings,  taken  as  a  whole,  it  was  clear^  that 
Mindert  (2d),  the  settler,  had  used  the  word  "  issue"  in  the 
sense  of  "  children."    In  other  words,  the  Court  of  Chancery 
sitting  in  this  case,  was  asked  to  go  back  and  review  the 
record  of  a  suit  decided  over  half  a  century  ago,  and  ascer- 
tain from  that  record  the  intention  of  the  settler,  in  order  lo 
arrive  at  the  intention  of  the  court.     Now,  it  seems  obvious 
that  it  was  the  business  of  Chancellor  Bloomfield,  to  ascer- 
tain the  intention  of  the  settler^  and  express  such  intention 
in  his  decree.     We  are  bound  to  suppose  that  he  discharged 
that  duty.     His  decree  certainly  purports  to  do  so,  and  for 
this  court  to  decide  that  the  decree  does  not  carry  into  efiect 
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the  tFQ8t  ooqtained  in  the  pleadings,  and  to  enforce  it  in  a 
sense  not  warranted  by  its  terms,  would  arnouqt  simply  to 
a  reversal  of  such  decree,  and  that  too,  in  a  collateral  pro- 
ceeding. 

Thus  far  this  point  has  beeq  considered,  irrespective  of  the 
effect  of  the  statute  of  this  state,  which  has  been  above  recited.  *^ 
The  Chancellor  held  that  the  terms  of  the  decree,  by  force  of 
the  act,  roast  be  construed  precisely  as  the  conveyance  itself 
would  have  been,  if  executed  within  the  time  appointed  for 
its  execution.  This  seems,  clearly,  to  be  the  correct  render- 
iDg  of  the  statute.  The  language  of  the  act  is,  that  the 
decree  shall  have  the  same  "operation  and  effect"  as  if  the 
conveyance  had  been  executed  "conformable"  to  such  decree. 
A  conveyance  executed  conformably  to  a  decree,  must,  as  I 
think,  be  so  executed  as  to  give  it  the  same  legal  effect  as  the 
decree ;  the  two  need  not  be  in  the  same  words,  but  their 
efficacy  in  law  must  be  identical.  Nor  do  I  think  that  a 
decree  can  have  the  same  "operation  and  effect"  as  a  deed, 
unless  the  same  rules  of  construction  are  to  be  applied  to  each. 

It  should  not  be  overlooked,  also,  that  this  matter  has  a 
bearing  of  some  general  interest.  In  most  cases  of  .decrees 
to  make  conveyances,  against  parties  non-re6ident  in  this 
state,  such  decrees,  by  force  of  the  act,  are  to  take  the  place 
of  deeds.  On  this  account,  as  in  the  form  adopted  in  this 
case,  they  should  be  specially  drawn,  so  as  to  settle,  definitely, 
the  qualities  and  legal  character  of  the  estate  which  is  to 
vest  under  them,  As  they  are  thus  to  become  the  muni- 
ments of  the  title,  it  would  seero  to  be  unwise  to  apply  to 
them  methods  of  interpretation,  which  must  inevitably  in- 
troduce uncertainty  in  their  legal  operation. 

There  is  one  other  preliminary  matter  to  which  it  is  proper 
to  advert. 

It  was  a  part  of  the  argument,  that  the  trusts  in  question 
were  ei^ecutory,  and  that  on  this  account,  much  latitude  of 
construction  was  admissible. 

Il  is  conceded  that  there  is  a  difference  in  the  mode  of 
opQStraing  a  pertain  class  of  trusts  executory,  from  that  which 
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i.s  applied  to  trusts  executed.  In  a  certain  sense,  all  trusts 
are  executory  ;  but  a  critical  examination  of  the  decisions  will 
show,  that  to  be  executory  so  as  to  fall  within  the  relaxation 
of  the  ordinary  rules  of  construction,  the  Hraitations  of  the 
equitable  interest  must  be  incomplete,  and  something  must 
*l»e  left  to  the  trustee  to  define  and  settle.  Lord  Northing-* 
ton,  in  the  case  of  Austen  v.  Taylor ,  1  Eden  366,  thus  de- 
lineates, with  distinctness,  the  modern  doctrine:  "When- 
ever the  assistance  of  this  court  (equity)  is  necessary  to  com- 
])lete  a  limitation,  in  that  case,  the  limitation  in  a  will  not 
being  complete,  that  is  sufficient  evidence  of  the  testator's 
intention  that  the  court  should  model  the  limitations;  but 
where  the  trusts  and  limitations  are  already  expressly  de- 
clared, the  court  has  no  authority  to  interfere,  and  make 
them  different  from  what  thev  would  be  at  law." 

In  the  case  before  us,  the  limitations  of  the  trust  have  been 
defined  by  the  settler  himself;  the  whole  duty  of  the  trustees 
was  merely  formal,  that  is,  to  make  conveyances  on  the  oN?ur- 
rence  of  specified  events  of  legal  estat^^s  of  definite  quality. 
I  think  it  was  properly  held,  that  with  regard  to  such  a  trust, 
the  same  rules  of  construction  were  to  be  used,  as  are  appli- 
cable to  sealed  instruments  relating  to  purely  legal  rights. 

In  addition  to  the  cases  cited  on  this  point  in  the  opinion 
of  the  Chancellor,  see  Lewin  on  Truifts  177. 

The  conclusion,  then,  to  which  my  examination  of  the  fore- 
going points  has  led  me,  is  that  the  ordinary  rules  of  con- 
fi^truction,  proper  to  sealed  instruments,  are  to  be  applied  to 
the  language  creating  the  trusts  in  question,  whether  that 
language  is  to  be  considered  as  residing  in  the  decree  or  in 
the  deed. 

The  clause  to  be  construed,  and  on  which  the  controversy 
depends,  is  that  portion  of  the  limitation  of  the  trusts,  which 
relates  to  the  disposition  of  the  property  after  the  expiration 
of  the  life  estate.  The  direction  to  the  trustees  is,  **  to  convey 
the  whole  of  said  premises  to  said  Mindert  Garrabrants  (3d), 
etc.,  and  to  such  other  lawful  issue  as  he,'*  the  settler,  "may 
then  have  living,  share  and  share  alike,  in  fee  simple."   The 
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desoeodanta  of  the  settler  were  his  son,  Mindert  (3d),  and 
the  two  daughters  of  Mindert  (3d);  and  the  question  is 
whether  these  two  daughters  answer  to  the  description  of 
"such  other  lawful  issue"  in  the  foregoing  clause  of  the 
deed;  and  whether,  therefore,  as  such,  they  take  equally  with 
their  father. 

That  the  granddaughters  are  as  much  the  "  issue  "  of  their 
grandfather  as  their  father  was,  cannot  be  denied.  Standing 
uncontrolled  by  the  content,  the  word  "  issue"  is  synonymous 
with  descendants.  Therefore,  unless  in  some  way  limited 
in  its  sense,  it  embraces  equally  the  son  and  his  children. 
The  argument  then  attains  this  point,  is  there,  in  the  lan- 
guage of  the  deed,  or  what  I  consider  the  same  thing,  the 
decree,  anything  to  limit  the  signification  of  this  term  ? 

It  is  said  that  the  intention  could  not  have  been  to  dis- 
tribute the  property  equally,  between  the  son  and  the  de- 
scendants of  the  son.  But  we  cannot  legitimately  know 
anything  of  the  intention,  e:ccept  from  the  language  of  the 
deed-  And  even  if  the  intention  were  certain,  it  could  not  limit 
the  eflFect  of  a  term  of  clear  signification.  If  the  terms  used 
were  doubtful,  then  the  intent  of  the  parties  would  become  ma- 
terial. But  the  words  of  a  deed  cannot  be  curtailed  or  dis- 
torted from  their  full  and  proper  signification,  although  the 
court  might  be  satisfied  that  such  words  have  been  employed 
ignorantly,  or  by  inadvertence,  and  express  a  meaning  differ- 
ent from  that  intended.  The  word  "  issue "  clearly  means 
grandchildren,  and  as  the  intent  must  be  ascertained  from 
the  language  employed,  we  are  bound  to  consider  that  it  was 
intended  to  embrace  descendants  of  the  second,  as  well  as  of 
the  first  degree.  The  word  cannot  be  limited  except  by  ex- 
press words,  or  a  necesgary  inference  tantaniQunt  to  express 
words. 

Son^e  stress  was  laid  on  the  phrase  "such  others,''  as  indi- 
cative of  issue  of  the  sao^e  degree  as  the  son.  But  these 
words  are  not  susceptible  of  such  meaning.  With  as  much 
propriety  it  n^ight  be  argned  that  such  terms  impart  issue 
of  the  s^me  ^i^  as  the  son,     If  the  expression  should  be  now 

2s* 
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used,  "the  judges  of  this  court,  and  all  such  other  peraowas 
are  here  present,**  it  could  scarcely  be  maintained  that  the 
class  embraced  in  the  expression  "such  other,"  meant  per- 
sons of  the  degree  of  judges.  The  words  "such  other," in 
^^uch  connection,  have  a  familiar  and  well  settled  meaoing. 
The  expression  "such  other  issue,"  in  such  connection  as  we 
find  it,  clearly  takes  in  the  grandchildren.  I  think  the  lan- 
guage should  not  be  frittered  away  by  refinements.  In  ques- 
tions touching  the  construction  of  deeds,  where  subtlety  begins 
sound  law  usually  ends. 

.  That  the  word  issue  has,  in  law,  the  signification  thus  as- 
cribed to  it,  is  the  common  doctrine  of  the  books.  "The 
word  issue,''  says  Jarman,  vol,  2,  p,  33,  "  when  not  re- 
strained by  the  context,  is  co-extensive  and  synonymous 
with  descendants,  comprehending  objects  of  every  degree. 
And  here  the  distribution  is  per  capita,  not  per  stirpes." 

"  Where  the  description  '  issue'  is  employed  in  a  will  a?  a 
word  of  purchase,  it  will,  in  its  ordinary  import,  comprise  all 
those  who  claim  as  descendants  from  or  through  the  person  to 
whos3  issue  the  bequest  is  made,  i.  e.,  grandchildren  and  great 
grandchildren,  as  well  as  children ;  and  in  order  to  restrain 
this  usual  sense  of  the  word,  a  clear  intention  must  appear 
upon  the  will."     2  Williavis  on  Exrs  999. 

But  in  addition  to  the  fact  that  this  word  issue  has  the 
extent  of  signification  which  the  above  named  writers  attri- 
l>ute  to  it,  a  still  more  important  feature  remains  to  b^' 
noticed,  which  is,  that  in  deeds  ihe  word  invariablv  has  a 
technical  meaning,  being  always  used  as  a  word  of  purchase, 
and  when  so  used  universally  including  descendiinta  of  every 
degree.  The  judicial  decisions  and  text  writers  all  concur 
on  this  point,  as  will  conclusively  appear  from  the  following 
citations.  Feame  on  Bern,  106,  118;  4  Ke^U  230;  Ham 
on  WUls  115 ;  6  Bep.  17 ;  Doe  v.  Collis,  4  T.  R.  299 ;  Bag- 
shaw  V.  Spencer,  2  Atk,  582;  Coke  Lltt  20-6;  1  Boptt 
on  Leg.  158 ;  2  Spences  Eq.  Jar,  154 ;  Butler  v.  Stratton,  3 
Brown  Ch.  C.  367 ;  Chok  v.  Cook,  2  Vern.  545 ;  Myth  v. 
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Blackman,  1  Vea.,  sen,,  195 ;  Davenport  v.  Hanbuiy,  3  Ves. 
287. 

The  word  *' issue/*  then,  in  its  ordinary  legal  meaning, 
embracing  grandchildren  as  well  as  children,  and  possessing 
as  it  does,  when  used  in  deeds,  a  technical  sense  to  the  same 
effect,  I  am  irresistibly  led  to  the  conclusion,  that,  as  the 
daughters  of  Mindert  (3d)  were  severally  born,  the  estate 
opened  to  let  them  in,  and  that  they  each  took  an  undivided 
third  part  of  the  premises  as  tenant  in  common  with  their 
father. 

The  decree  should  be,  in  all  respects,  affirmed. 

The  decree  of  the  Chancellor  was  affirmed  by  the  following 
vote: 

For  aj^rmance— Beasley,  C.  J.,  Elmer,  Fort,  Haines, 
Kennedy,  Ogden,  Van  Dyke,  Wales.    8. 

For  reversal — Clement,  Vredenburgh.    2. 


Stacy  B.  Shreve  and  others,  appellants,  and  Elizabeth 

Shreve  and  others,  respondents. 

1.  Every  devise  of  real  estate  is,  in  its  nature,  specific ;  but  this  rule  doci 
not  apply  to  a  term  ofyears  embraced  in  a  general  residuary  clause.  Under 
bach  circumstances,  nk\i  term  will  be  put  on  the  foot  of  personalty  wilh 
regard  to  the  payment  of  debts. 

2.  The  first  provision  of  a  will  was  a  direction  to  the  executors  to  pay 
off  all  debts.  Among  other  gifts,  the  testator  gave  to  his  daughler-inlaw 
the  sole  and  exclusive  use  of  all  the  rents  and  profits  of  a  certain  fiiriu. 
known  as  "  the  Biddle  farm,"  to  be  hold  bv  her  from  the  time  of  his  deceu>e 
until  the  25th  March,  immediately  preceding  the  time  when  his  grandson 
J.  25.  should  arrive  at  twenty-one,  with  a  proviso  that  the  daughter-in-la'vV 
should  release  to  his  executors,  all  claims  she  might  have  against  his  estate. 
From  the  25th  day  of  March,  before  designated,  the  Biddle  farm  was  de 
vised  to  testator's  two  grandsons.  By  a  residuary  clause,  the  testator  gave 
all  the  residue  and  remainder  of  his  estate  (undisposed  of)  to  his  four 
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daughters,  subject  (in  the  language  of  the  will)  "only  to  the  payment  of 
all  just  claims  against  me  on  note  or  book  account,  funeral  charges,  tesu- 
iiientary  and  incidental  expenses,  and  commissions."  The  estate  was  in 
debted  to  the  daughter-in-law  by  bond,  in  the  sum  of  $5000,  which  sbe 
refused  to  release,  and  consequently  did  not  take  the  term  in  the  Biddle 
farm  left  to  her,  held — 

Jtirat.  That  the  term  in  the  Biddle  farm  was  not  specially  appropristed 
to  the  payment  of  the  debt  due  to  the  daughter-in-law. 

Second.  That  this  term  passed  under  the  residuary  claose  of  the  will 

Third.  That,  in  the  payment  of  debts,  it  was  to  be  considered  as  a  part  of 
tlie  personal  estate,  and,  by  the  terms  of  the  residuary  clause,  was  made 
subject  to  the  simple  contract  debts. 

3.  As  a  general  rale,  a  direction  by  a  testator  that  all  bis  debts  shall  be 
paid,  will  serve  to  charge  such  debts  on  the  realty.  But  where  the  direc- 
tion is  that  the  executory  shall  pay  such  debts,  such  effect  will  not  be  pro- 
duced. 

4.  A  debt  due  by  specialty  is,  proprio  vigare,  a  burden,  equally,  uponppe- 
cific  legacies  and  lands  devised. 


The  controversy  in  ibis  case,  related  to  the  proper  con- 
struction of  the  last  will  of  James  Shreve,  deceased. 

The  will  was  dated  August  23d,  1852.  The  testator  left 
four  daughters,  two  grandsons,  (children  of  a  deceased  son,) 
his  deceased  son's  widow,  and  his  own  wife,  and  made  them 
the  devisees  of  all  his  property.  The  first  provision  of  the 
will  is  a  direction  to  the  executors  to  pay  off  and  discharge 
all  his  debts.  He  gives  then  to  his  wife,  during  her  natural 
life,  the  sole  and  exclusive  use  of  all  his  plate,  books,  house- 
hold goods  and  furniture,  and  he  gives  to  her  at  her  disposal, 
absolutely,  all  the  groceries,  meat,  and  iprovisions  in  his 
house  at  the  time  of  his  death.  To  his  daughter-in-law,  he 
devises  the  sole  and  exclusive  use  and  occupancy  of  all  the 
rents,  issues,  and  profits  of  the  farm,  known  as  the  "  Biddle 
farm,"  including  a  small  lot  thereunto  adjoining,  to  be  held 
and  enjoyed  by  her  from  the  time  of  his  decease  until  the 
26th  March,  immediately  preceding  the  time  when  his  grand- 
son,  James  Shreve,  should  arrive  at  the  age  of  twenty-oii»' 
years,  with  the  proviso,  and  upon  condition,  that  his  aaul 
daughter-in-law  should,  within  three  months  t^fter  his  decease, 
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cute  and  deliver  to  his  executors  a  full  and  absolute  re- 
^  and  discbarge  of  all  claims  and  demands  she  might  have 
dnst  his  estate.  To  his  two  grandsons,  from  the  said  25th 
'  of  March,  immediately  preceding  the  majority  of  his 
ndson,  James,  he  gives  the  Biddle  farm,  as  joint  tenants, 
h  remainder  to  their  issue  in  fee,  and  in  default  of  issue, 
the  right  heirs  of  the  testator.  He  also  gives  to  his 
ndsons  one- third  part  of  his  pine  lands  and  cedar  swamps. 
his  four  daughters,  the  testator  gives  his  homestead  farm 
.  two-thirds  of  his  pine  lands  and  cedar  swamps,  and  an 
ite  of  the  same  character  as  that  devised  to  his  grandsons, 
then  devises  and  bequeaths  to  his  four  daughters,  and 
ir  heirs  and  assigns  forever,  all  the  rest,  residue,  and  re- 
inder  of  his  estate,  wheresoever  the  same  may  be  found,  to 
equally  divided  among  thera,  share  and  share  alike,  sub- 
:  (in  the  language  of  the  will)  ''only  to  the  payment  of  all 
b  claims  against  me  on  note  or  book  account,  funeral 
Tges,  testamentary  and  incidental  expenses,  and  commis- 
ns."  The  testator  appointed  two  of  his  daughters  and  his 
-in-law,  to  execute  his  will.  They,  together  with  the  other 
ightdrs  of  the  testator,  have  filed  this  their  bill  against 
two  grandsons,  who  are  infants,  and  who  appear  and 
end  by  their  guardian. 

The  testator  left  one  specialty  debt  due  on  a  bond  given 
him  to  his  daughter-in-law,  the  principal  of  which  was 
KX).  The  daughter-in-law  refused  to  comply  with  the 
tviso  upon  which  the  devise  was  made  to  her  of  the  Biddle 
m.  The  devise  to  her,  therefore,  did  not  take  effect,  and 
3  debt  which  she  refused  to  release,  must  be  paid  out  of 
t  estate.  The  other  debts  were  very  considerable.  All 
i  personal  assets  have  been  appropriated  to  pay  the  simple 
itract  debts,  of  which  there  still  remains  a  large  amount 
paid.  See  further,  for  statement  of  case,  the  opinion  of  the 
ancellor.     2  StockL  387. 

Mr.  P.  2).  Vroom  and  Mr,  Browning^  for  appellants. 
Mr.  Carpenter  and  Mr,  Wilson,  for  respondents. 
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The  opiDioQ  of  the  court  was  delivered  by 

The  Chief  Justice.  The  question  is,  what  part  of  the 
property  of  the  testator  is  to  be  held  liable  for  the  payment 
of  the  remaining  simple  contract  debts,  and  the  specialty 
debt  referred  to  in  the  preceding  state  of  the  case. 

The  property  undisposed  of,  is  the  interest  in  the  Biddle 
farm,  being  a  term  of  years  intervening  between  the  testators 
death  and  the  twenty-fifth  day  of  March,  immediately  pre- 
ee^iing  the  coming  of  age  of  James  Shreve,  the  testator's 
grandson ;  the  specific  legacy  to  the  testators  widow,  of  the 
plate,  furniture,  &c.,  the  devise  to  the  'grandsons,  and  the 
devise  to  the  four  daughters. 

The  term  in  the  Biddle  farm  has  now  expired,  and  has 
produced,  in  rents,  the  sum  of  $4350,  which  is  in  the  hands 
of  the  executors.  The  principal  question  discussed  was  as  to 
the  legal  appropriation  of  this  fund. 

This  term  in  the  Biddie  farm  was  given  by  the  testator  to 
his  daughter-in-law.     Its  duration  would  have  been  four 
years.     The  farm  itself  was  devised  to  her  two  sons,  and 
they  were  directed  to  pay  to  their  mother,  during  her  widow- 
hood, an  annuity  of  two  hundred  dollars.     But  both  the  term 
of  years  and  the  annuity,  were  made  to  depend  on  the  con- 
dition that  she  would,  within  three  months  after  the  decease 
of  the  testator,  execute  a  relejise  of  the  money  due  on  her 
bond.     This  release  she  refused  to  execute,  and  as  the  term 
of  years  therefore  could  not  pass  to  her,  and  as  it  was  not 
further  disposed  of  by  express  direction  in  the  will,  its  ap- 
propriation is  to  be  settled  by  the  court,  in  accordance  with 
the  rules  of  law.  This  will  be,  then,  the  first  subject  of  inquiry. 

In  the  debate  before  this  court,  it  was  urged  by  the  counsel 
of  the  appellants,  that  although  the  interest  in  the  Biddle 
farm  failed  to  pass  to  the  daughter-in-law  on  her  refusal  to 
comply  with  the  specified  condition,  yet,  nevertheless,  it  was, 
in  equity,  to  be  considered  as  specially  set  aside  and  appro- 
priated to  the  payment  of  the  bond  before  mentioned.  This 
argument  was  sought  to  be  upheld  on  the  ground*  that  such 
.,  in  the  will,  to  be  the  design  of  the  testator.    There 
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can  be  no  doabt  that  the  testator  supposed  that  the  provision 
made  by  him  for  his  danghter-in-law  and  her  sons,  would  he 
accepted  by  her,  and  that,  consequently,  the  debt  due  to  her 
would  be  discharged.  But  the  difficulty  is,  that  the  pay- 
ment, in  the  only  mode  provided,  has  been  defeated  by  a  cir- 
cumstance apparently  not  contemplated  by  th^.  testator,  and 
against  which  he  has,  therefore,  made  no  provision.  There 
does  not  seem  to  be  the  least  indication  in  the  will,  that  in 
the  event  of  the  refusal  of  the  daughter-in-law  to  accept  the 
gift  on  the  proflFered  terms^  either  the  land  or  the  term  should 
be  charged  with  the  bond  debt.  It  is  true  that  we  are  to 
look  at  this  as  a  question  of  intention  in  the  testator,  but 
the  intention  is  not  to  be  conjectured  arbitrarily;  it  must  be 
found  in  the  express  words,  or  be  the  fair  deduction  from 
the  words  of  the  will  itself.  But  it  is  difficult  to  ascribe  to 
the  testator,  the  intention  now  suggested.  The  consideration 
for  the  relinquishment  of  the  debt  was  not  only  the  term  in 
the  farm,  but  an  annuity  of  $200.  How  could  he  have  sup- 
posed this  arrangement  would  take  effect,  if  the  daughter-in- 
law  refused  to  accept  the  terms  ?  It  then  obviously  became 
impracticable.  The  annuity,  during  Widowhood,  could  not 
be  paid,  and  where  is  the  intention  to  be  found  in  the  will, 
to  substitute^  in  lieu  of  it,  a  sum  in  gross  ?  The  court  is  asked 
to  require  the  devisees  of  the  farm  to  pay,  instead  of  the 
annuity,  a  sum  exceeding  two  thousand  dollars.  It  is  not 
necessary  to  pause  to  consider  whether  such  plan  would  le 
equitable  or  otherwise ;  it  is  enough  to  say  that  such  plan 
cannot  be  found  in  the  will.  Indeed,  from  the  absence  of  all 
provision  on  the  subject,  it  is  evident  that  the  emergency 
which  has  occurred,  did  not  present  itself  to  the  mind  of  the 
testator. 

The  principle  of  the  decisions  cited  in  support  of  the 
theory  that  the  debt  was  a  charge  on  the  land,  does  not  in 
my  opinion  apply  to  the  case.  Those  decisions  belong  to  a 
class  of  cases  which  establish  the  doctrine,  that  when  real 
estate  is  devised  on  condition  that  the  devisee  shall  pay  a 
third  person  a  certain  sum,  such  person  hsis  the  right  to  look 
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to  the  land  for  the  payment  of  the  bequest,  although  the  d^ 
vi.see  refuse  to  accept  the  devise.  In  8uch  dispositions,  it  is 
obvious  that  the  gift  to  the  legatee  in  the  form  of  a  charge, 
is  iniiependeni  of  the  gift  to  the  devisee,  and  it  is  not  sur- 
prising that  the  courts  have  protecteti  the  interest  of  each, 
and  held  that  the  legatee  cannot  be  defeated  by  the  act  of  the 
devisee,  but  mav  follow  the  land  into  the  hands  of  the  heir- 
at-law,  who  will  be  considered  a  trustee  for  him.  Such  was 
the  principle  in  Wi(jg  v.  Wiffg,  1  Atk.  382;  Birdsall  v.  Hetc- 
Ictt,  1  Paige  32. 

On  this  point  of  the  case,  therefore,  I  concur  in  the  opinion 
of  the  Chancellor,  that  on  the  refusal  of  the  daughter-in-law 
to  receive  the  term  on  the  imposed  condition,  it  passed,  by 
force  of  the  residuary  clause,  to  the  testator  s  four  daughters. 
It  was  not  denied  on  the  argument  that  this  would  be  the 
result,  on  the  rejection  of  the  theory  of  a  s^^ecial  appropria- 
tion of  this  interest  to  the  payment  of  the  debt  due  on  the 
bond. 

This  term  then  having  lapsed  into  the  residuum,  the  ques- 
tion ariseS)  what  is  to  be  its  ultimate  disposition  ?  The  Chan- 
cellor treated  it  as  a  devise  of  land  to  the  four  daughters,  the 
residuary  legatees,  and  holding  that  the  general  direction  in 
the  will  to  his  executors  to  pay  off  and  dis<:harge  all  his  debts, 
charged  his  whole  estate  with  the  debts,  he  directed  this  d^ 
vise  of  the  term  to  be  placed,  so  for  as  relates  to  the  simple 
contract  debts,  on  a  level  with  the  specific  legacy  to  the  widow 
and  the  other  devisees.     By  the  express  language  of  the  re- 
siduary clause^  the  residuum  was  to  be  liable  only  to  the 
simple  contract  debts,  consequently^  the  lapsed  term  was  con- 
sidered to  be  not  subjected  to  any  part  of  the  bond  debt. 

I  am  unable  to  concur  in  this  view.  It  rests  upon  the 
ground  that  the  testamentary  gift  of  the  term  for  years  is 
strictly  a  devise  of  land,  which,  upon  general  principles,  is 
specific,  even  when  given  to  the  residuary  legatee.  But  I  am 
at  a  loss  to  perceive  how  this  mere  chattel  real  is  to  be  con- 

ered,  in  its  technical  sense,  as  the  subject  of  a  devise.  The 
t  appears  not  to  have  been  discussed  in  the  court  below, 
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and  is  assumed  in  the  opinion,  without  comment  or  explana- 
tion. Most  clearly,  if  the  daughter-in-law  had  accepted  the 
term,  it  would  have  been  a  mere  chattel  interest  in  her  hands, 
and  upon  her  death  it  Would  have  been  transmitted,  if  un- 
spent, to  her  personal  representatives  and  not  to  her  heirs- 
at-law.  Its  lapse  into  the  residuum  cannot  affect  its  essential 
character.  Such  interest  in  lands  has  always,  so  far  as  I 
know,  been  treated  as  a  part  of  the  personalty.  From  the 
earliest  times,  long  anterior  toji^he  epoch  when  the  right  to 
devise  lands  was  given  by  statute,  these  terms  for  years,  con- 
sidered as  chattels,  were  held  to  be  the  subjects  of  testamen- 
tary disposition.  Wentworth  speaks  of  them  in  the  following 
language :  "  the  chattels,  real  or  personal,  to  which  the  ex- 
ecutor becomes  entitled  after  the  death  of  the  testator  by 
force  of  a  condition,  will  be  assets ;  as  where  a  lease  for  years , 
or  cattle,  plate,  or  other  chattel,  was  granted  by  the  testator, 
upon  condition  that  if  the  grantee  did  not  pay  such  a  sum  of 
money,  or  do  other  acts,  &c.,  and  this  condition  is  broken  or 
not  performed  after  the  testator's  death,  the  chattel  will  be 
brought  back  to  the  executor,  and  be  assets."  Went.  onExWs 
181 ;  2  WUliams  on  Exrs  1498. 

If  this  is  the  correct  theory,  the  disposition  which  has  been 
made  of  the  interest  in  question  is  clearly  erroneous.  As 
simple  personalty,  it  cannot  rank  with  the  specific  gifts  to 
legatees  and  devisees.  Itself  a  chattel,  it  becomes,  together 
with  the  other  parts  of  the  residue  of  the  personal  estate,  the 
primary  fund  for  the  payment  of  the  simple  contract  debts. 
The  established  rule  is  that  the  residuary  legatee,  as  such,  is 
never  entitled  to  call  upon  either  the  general  or  special 
legatees  or  devisees  for  contribution  in  favor  of  creditors. 
As  far  as  he  is  concerned  it  is,  in  the  absence  of  all  contrary 
indication  in  the  will,  conclusively  presumed  to  be  the  inten- 
tion of  the  testator,  that  he  is  to  have  the  residue  of  the  es- 
tate, if  any,  after  debts  and  legacies  paid.  1  Roper  on  Leg. 
309,  357 ;  Page  v.  LeapingweU,  18  Ve^.  463. 

This  residuary  fund  is  charged  with  the  simple  contract 
debts  by  the  testator.    The  residue  and  remainder  of  the 

Vol.  n.  2t 
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estate,  which  includes  all  the  real  and  personal  property  un- 
disposed of,  is  equally  divided  amongst  the  four  daughters, 
subject  only  to  the  sirriple  contract  debts:  The  burden,  then, 
being  imposed  on  the  whole  residue,  when  the  term  fell  in,  it 
became  subject  to  its  share  of  the  onus. 

My  conclusion,  therefore,  on  this  point  of  the  case  is^  that 
the  term  of  years  in  the  Biddle  farm,  being  incorporated  as 
personalty  with  the  residue  of  the  estate^  became  thereby 
primarily  subject  to  the  sim][^e  contract  debts,  and  that  the 
moneys  representing  such  interest^  now  in  the  hands  of  the 
eiecutors,  should  be  appropriated  for  that  purpose,  before 
contribution  is  exacted  from  the  specific  legacy  or  the  devises. 
The  surplus  of  the  fund,  as  it  cannot  be  made  to  assist  in  the 
payment  of  the  specialty  debt  by  reason  of  its  express  ex- 
emption in  the  will;  must  pass  to  the  residuary  legatees. 

The  remaining  question  is  with  regard  to  the  payment  of 
the  debt  due  on  the  bond.  This  has  been  directed  to  be  paid 
out  of  the  specific  legacy  to  the  widow  and  the  lands  devised. 
The  Chancellor  justifies  this  order,  on  the  ground  that  the 
testator  has  changed  the  whole  of  the  estate,  both  real  and 
personal,  with  the  debts.  The  language  of  the  will  is: 
*'  Imprimis :  I  authoriae  and  direct  my  executors,  hereinafter 
named,  to  pay  oflF  and  discharge  all  my  just  debts  and  funeral 
charges,  as  soon  as  conveniently  can  be  done  after  my  decease." 

The  cases  certainly  establish  the  doctrine  that  a  general 
direction  by  a  testator  that  his  debts  shall  be  paid,  will 
effectually  charge  them  upon  the  real  estate.  To  this  effect 
are  both  the  ancient  and  modern  authorities.  1  Vem.ib\ 
S,  C.f  1  Eq,  Cases  Ahridg,  197;  2  Jarvvan  on  Wills  370;  2 
White  ^  Tudor  s  i.  C.  in  Eq.  297. 

But  there  is  an  exception  to  this  rule,  within  which  this 
case  appears  to  fall ;  it  is,  that  where  the  direction  to  pay 
debts  is  given  to  the  executors^  the  lands  will  not  be  charged. 
The  presumption  then  is,  that  the  payment  is  to  be  made 
exclusively  out  of  tHfe  funds  which  by  law  devolve  to  the 
executors  in  their  representative  capacity.  In  this  case  the 
direction  is  expressly  to  the  executors  to  pay  the  debts,  and 

the  exception  seems  to  be  as  well  established  as  the  role 
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itself,  the  lands  are  not  charged  by  such  direction.  2  Jarman 
wi  Wills  523 ;  2  White  ^  Tudor' a  L.  C  in  Eq.  298,  ^ 

But  while  I  cannot  concur  in  the  principle  on  which  the 
8|jecialty  debt  has  been  imposed  ia  this  ca>se  on  the  specific 
legacy  and  devises,  I  have  come,  on  another  grouad,  to  the 
same  result. 

In  the  absence  of  any  express  charge  by  the  will  upon  the 
lands  devised,  a  specialty  debt,  proprio  vigorCf  is  a  burden 
upon  them  to  the  same  extent  as  it  is  upon  a  specific  legacy. 
The  general  principle  is  that,  on  a  failure  of  personal  assets, 
the  specific  legacies  and  devises  must  abate  equably  in  pay- 
ment of  creditors.  This  rule  seems  not  unreasonable,  and  is 
founded  in  the  presumed  intention  of  the  testator.  As  the 
devise  and  the  legacy  are  both  specific,  the  law  deduces  the 
fair  conclusion  that  it  was  not  the  purpose  of  the  testator  to 
prefer  the  one  to  the  other,  and  that,  as  they  possess  an 
equality  of  right,  their  burden  should  be  equal.  The  spe- 
cialty creditor  can  look  to  the  land  as  well  as  the  personal 
assets,  and  there  seems  to  be  no  reason  why,  in  regard  to 
this  class  of  debts,  the  one  kind  of  property  should  have  an 
immunity  which  the  other  does  not  possess.  The  leading 
case  on  this  head  is  that  of  Lofig  v.  Sliort,  1  P.  Wvis,  403. 
The  point  was  also  elaborately  discussed,  and  the  doctrine 
maintained  by  Vice  Chancellor  Bruce,  in  the  case  of  Tombs 
V.  Eoch,  2  Coll.  490. 

I  think  the  decree  in  the  Court  of  Chancery  has  properly 
Xnarshaled  the  assets  for  the  payment  of  the  specialty  debt. 

On  the  other  point  the  decree  should  be  reversed,  and  the 
case  remitted  with  the  requisite  instructions. 

The  decree  was  reversed  in  part,  as  above,  by  the  follow- 
ing vote : 

For  reversal — Beasj^ey,  C.  J.,  Cornelison,  Elmer,  Fort, 
Haines,  Kennedy,  Ogpen,  Van  Dyke,  Vredenburgh, 
Wood.    10, 

Far  affirmance-^Ch^UEiHT. 


^ 
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The  Hunterdon  County  Bank  vs.  The  Nassau  Bank. 

The  final  decree  in  the  above  stated  cause  was  made 
agreeably  to  the  opinion  delivered  in  the  case  of  The  Broad- 
way  Bank  v.  McElrath^  2  Beasley  24. 

That  decree,  amonp;  other  things,  adjudged  the  Kassaa 
Bank,  who  were  the  complainants  in  chancery,  entitled  to  have 
two  hundred  and  twenty -five  shares  of  the  capital  stock  of  the 
Trenton  Iron  Company,  held  by  them,  sold,  and  the  proceeds 
thereof  applied  to  the  payment  of  the  several  loans,  and  the 
balance  thereof  due  them  from  Thomas  McElrath.  The  Hun- 
terdon County  Bank  have  appealed  from  that  part  of  said  de- 
cree, for  that  they  are  entitled  to  have  the  said  shares  sold 
under,  and  by  virtue  of  the  attachment  in  the  complainant's 
bill  mentioned. 

The  appeal  was  argued  by  Mr.  B.  Vansyckd  and  Ur. 
Broxctiing,  for  appellants,  and  Mr.  E.  W.  Scudder  and  Mr. 
A.  0.  Zabriekie,  for  respondents. 

The  opinion  of  the  court  was  delivered  by  Ogden,  J.| 
affirming  the  decree  of  the  Chancellor.  The  reporter  regrets, 
that  after  diligent  search  and  inquiry,  he  has  been  unable  to 
find  it. 

The  decree  was  affirmed  by  the  following  vote : 

For  affirmance — Clement,  Cornelison,  Elmer,  Fobt, 
Haines,  Kennedy,  Ogden,  Vail,  Vredenburgh,  Wales. 
10. 

For  reversal — None. 


NOVEMBER  TERM,  1864.  497 


Herbert  v.  Mechanics  Building  and  Loan  Association. 


NOVEMBER    TERM,    1864, 


loHN  B.  Herbert,  appellant,  and  The  Mechanics  Building 
AND  Loan  Association  of  New  Brunswick  and  others, 

respondents. 

1.  A  member  of  a  bailding  and  loan  association  executed  to  it,  as  secu- 
ity  for  a  loan,  a  mortgage,  and  as  collateral  thereto,  assigned  over  ten 
hares  of  its  stock  of  which  he  was  the  owner;  sabsequently  he  executed  a 
nortgage  on  the  same  premises  to  H.  and  after  that  conveyed  to  him  the 
aortgaged  premises  in  fee.  Judgments  were  then  obtained  against  the 
nortgagor,  and  the  ten  shares  of  stock  levied  on.  Held,  that  the  equity 
which  H.  bad  acquired,  as  against  the  mortgagor  and  the  association, 
Lo  bave  the  assets  so  marshaled  that  the  debt  of  the  association  should  be 
paid  primarily  out  of  the  ten  shares  of  stock,  could  not  be  impaired  or 
affected  by  the  subsequent  intervention  of  the  judgment  creditors. 

2.  In  the  marshaling  of  aflnets,  mere  judgment  creditors  do  not  occupy 
the  same  vantage  grcnnd  with  bona  fide  purchasers  for  a  valuable  consid- 
eration, without  notice. 

3.  The  general  rule  is,  that  the  right  of  the  creditor  to  marshal  the  assets 
of  the  debtor,  is  absolute  against  the  debtor  himself,  and  cannot  be  taken 
away  by  the  subsequent  action  of  other  creditors. 

4.  The  present  case,  upon  all  the  other  points  as  reported  in  1  McCar- 

Ur  ^19,  affirmed.  * 

■J 

On  the  7th  of  July,  1856,  John  B.  Conover  executed  a 
mortgage  to  the  Mechanics  Building  and  Loan  Association 
of  New  Brunswick,  to  secure  the  payment  of  certain  moneys 
Tientioned  in  the  condition  of  a  bond,  bearing  even  date  with 
ihe  mortgage.  Conover,  at  this  time,  was  a  member  of  the 
ibove  named  company,  and  owned  ten  shares  of  its  capital 
itock,  which,  in  conformity  to  the  constitution  of  the  asso- 
ijiation,  he  assigned  to  the  company  as  collateral  security 
to  the  mortgage  debt.  On  the  30th  of  March,  1860,  Con- 
over mortgaged  the  same  pren^ises,  with  other  lands,  to  John 
B.  Herbert,  the  appellant,  to  secure  a  debt  which  he  owed 
him,  and  oa  the  10th  of  September  following,  being  in  faihng 
circumstances,  he  conveyed  the  mortgaged  premises  in  fee, 
to  Herbert,  aqd  the  residue  of  his  real  estate  to  other  parties. 

2t* 
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Subsequent  to  the  mortgage  and  conveyance  to  Herbert, 
judgments  at  law  were  recovered  against  Conover,  and  execu- 
tions being  issued  thereon,  were  levied  on  the  ten  shares  of 
stock  above  mentioned.  It  appeared  in  the  case  that  Conover 
was  insolvent. 

Mr,  A.  V.  Schenck  and  Mr.  J.  P.  Stockton^  for  appellant 

Mr.  Strong  and  Mr.  Leupp,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice.  The  bill  in  this  case  was  exhibited 
by  the  Mechanics  Building  and  Loan  Association  of  New 
Brunswick,  to  foreclose  a  certain  mortgage  given  to  it  by 
John  B.  Conover.  At  the  time  of  the  execution  of  this  in- 
strument, the  mortgagor  was  a  corporator,  and  in  compli- 
ance with  a  requirement  to  that  effect  in  the  charter  of  the 
company,  assigned  to  it  ten  shares  of  its  capital  stock,  of 
which  he  was  the  owner,  as  collateral  security  to  the  mort- 
gage debt.  Subsequent  to  the  creation  of  these  securities, 
Conover  executed  a  second  mortgage  on  the  same  premises 
included  in  the  first  mortgage,  and  embracing  also  certain 
other  lands,  to  John  B.  Herbert,  the  appellant,  and,  at  a 
still  later  date,  being  in  failing  circumstances,  he  conveyed 
the  mortgaged  premises  in  fee,  to  the  appellant.  Several 
judgments  having  been  afterwards  obtained  against  Conover, 
by  virtue  of  executions  issued  thereon  the  ten  shares  of  stock 
above  mentioned  were  levied  on. 

It  is  obvious  that  this  conjuncture  of  facts  presents  for 
consideration  the  equitable  conditions  of  the  ten  shares  of 
stock,  arising  out  of  the  claims  of  the  appellant,  Herbert,  and 
those  of  the  judgment  creditors. 

This  stock  is  a  pledge  in  the  hands  of  the  Mechanic^ 
Bailding  and  Loan  Association,  and  is  collateral  to  their 
mortgage.  The  right  of  this  company  to  resort,  if  necessary, 
for  the  collection  of  the  debt  due  them,  to  both  the  mort- 
gaged premises  and  the  stock  is  admitted,  but  Herbert,  as 
second  mortgagee  of  the  land,  and  owner  of  the  equity  of 
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redemption,  insists  that  the  company  should  be  compelled  to 
exhaust  the  stock  before  going  to  the  land.  On  the  other 
hand,  the  judgment  creditors  contend  that,  by  the  estab- 
lished rules  of  equitable  distribution,  the  converse  of  this 
should  be  done,  and  that  the  land,  being  the  primary  security, 
should  be  first  applied. 

The  due  settlement  of  this  point  of  dissension  would  seem 
to  depend  entirely  on  the  fact,  whether  the  equitable  rights 
of  the  appellant  were,  at  the  time  of  the  rendition  of  the 
judgments,  so  fixed  and  established  as  not  to  be  liable  to  be 
affected  by  the  subsequent  action  of  third  parties.  It  is  quite 
certain,  that  at  such  time  the  appellant  had  the  right  in 
equity  to  require  the  first  mortgagee  to  look,  primarily,  to 
the  stock  in  question.  Before  the  judgments  were  entered, 
the  relative  condition  of  the  first  and  second  encumbrancer 
was  clear,  definite,  and  in  every  respect  incontestable.  The 
circumstances,  as  they  then  stood,  presented,  with  entire  sim- 
plicity, the  ordinary  case  of  the  elder  creditor  possessed  of 
two  securities,  only  one  of  which  was  subject  to  the  lien  of 
the  junior  creditor;  the  right,  therefore,  of  the  latter  to  de- 
mand that  the  former  should  apply,  in  the  first  place,  the  se- 
curity peculiar  to  himself,  falls  within  one  of  the  most 
fcimiliar  principles  by  which  justice  is  dispensed  in  courts  of 
equity.  The  sole  inquiry,  then,  a.s  above  intimated,  seems 
to  be,  did  the  entry  of  the  judgments  and  the  levy  by  execu- 
tion on  the  stock  disturb  these  equitable  relations  ? 

As  introductoiy  to  all  reasoning  on  this  subject,  it  is 
proper  to  premise  that  judgment  creditors  do  not  occupy  the 
vantage  ground  of  hoiiafide  purchasers  for  a  valuable  con- 
sideration, without  notice.  That  an  honest  and  innocent 
jiurchaser  of  the  stock  in  question,  after  the  equities  of  the 
second  mortgagee  had  attached  to  it,  would  hold  it  discharged 
from  such  latent  equities,  I  entertain  no  doubt.  This  was 
the  ground  of  decision  in  the  case  of  ReiLly  v.  Mayer,  1 
BeoM.  55.  Assuming,  what  perhaps  is  not  entirely  unques- 
tionable, that  the  purchaser  in  that  case  acquired  the  pro- 
perty without  notice,  either  actual  or  constructive,  of  the 
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prior  equities,  that  adjudication  rests  in  satisfactory  reasons. 
It  bears  strict  analogy  to  that  class  of  oases  which  sastain 
the  proposition,  that  if  the  holder  of  the  two  funds,  only  one 
of  which  is  cx)mmon  to  himself  and  another  creditor,  release 
the  common  fund,  in  such  case,  in  the  event  of  the  security 
retained  proving  insufficient  to  the  payment  of  both  claims, 
the  loss  will  not  fall  on  the  elder  creditor  executing  the  re- 
lease, provided  he  acted  in  good  faith,  and  in  ignorance  of 
the  subordinate  rights.      Every  fair  purchase  has  always 
been  protected  by  the  law  with  peculiar  diligence.     This  re- 
sults, in  part,  from  the  nature  of  the  transaction,  and  to  a 
certain  extent  from  considerations  of  general  convenience. 
He  who  pays  the  price  on  a  sale,  justly,  and  with  honest  in- 
tentions, acquires,  in  natural  morality,  the  highest  possible 
title  to  the  thing  purchased;  and  it  has,  at  least  in  modem 
times,  been  considered  highly  promotive  of  the  public  wel- 
fare, that  the  circulation  of  property  should  be  free  from 
secret  liens  and  latent  trusts.     Hence  the  doctrine,  so  macli 
favored  in  a  court  of  equity,  of  the  inviolable  nature  of  the 
defence  of  a  boiiafide  purchase,  without  notice,  for  a  valua- 
ble consideration.     But  a  creditor  who  has  done  nothing 
more  than  to  convert  his  debt,  subsisting  in  the  form  of  a 
contract,  into  a  judgment,  has  no  claim  but  that  of  diligence, 
to  the  favor  of  equity.     Neither  natural  justice  nor  public 
policy  enacts  a  preference  for  him  over  adverse  claimants. 
He  has  consequently  never  been  treated  as  a  purchaser  for 
value.     He  can,  under  his  judgment,  levy  on  execution  all 
that  belonged  to  his  debtor,  but  he  can  take  nothing  more. 
He  simply  represents  the  debtor,  and  he  takes  the  property 
a8  the  debtor  held  it.     This  is  the  language  of  the  authori- 
ties.    Thus  in  liewlands  v.  Paynte)\  4  Mylne  ^  C  408,  the 
interest  of  the  cestui  que  trust  was  protected  against  the 
judgment  creditor  of  the  trustee.     In  Lodge  v.  Lyscley,  4 
Sim.  70,  the  equitable  interest  of  the  purchaser  for  value 
before  conveyance,  was  preferred  to  the  claim  of  the  judg- 
ment creditor  of  the  vendor.     And  in  Whitworth  v.  Gau- 
gain,  3  Hare  B.  416,  it  was  explicitly  held  that  a  judgment 
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creditor  is  not  a  purchaser  for  value  in  the  contemplation  of 
a  court  of  equity. 

Regarding,  then,  the  liens  of  the  executions  in  this  Cixse,  as 
destitute  of  those  qualities   which   impart  excellence  and 
give  preference  to  the  equity  of  a  purchaser,  upon  what 
ground  is  it  that  the  securities  in  question  are  to  be  mar- 
shaled in  favor  of  the  creditors  by  judgment?     The  circum- 
stances are  such  that  all  the  parties  interested  must,  of  ne- 
cessity, appeal    to  the  equitable    discretion  of   the   court. 
Their  relative  positions  are  these :  the  complainants,  who 
are  p)OSsessed  of  two  securities — the  mortgaged  land  and  the 
shares  of  stock — are  in  a  court  of  equity,  praying  that  they 
may  be  aided  to  make  their  debt  out  of  one  or  both  funds; 
the  appellant  is  also  present,  setting  up  his  mortgage  on  the 
land,  and  requesting  that  the  complainant's  debt  should  be 
cast  as  far  as  practicable  on  the  stock ;  the  judgment  credi-  ^ 
tors,  at  this  point,  intervene,  and  insist  that  this  stock  shall 
be  preserved  for  them.     It  is  obvious  that  the  legal  right  is 
in  the  complainant,  the  building  and  loan  association,  to 
appropriate  whichever  fund  it  may  see  fit,  and  thus  disap- 
point, at  will,  either  claimant.     The  second  mortgagee  and 
the  judgment  creditors  both,  as  their  sole  means  of  protec- 
tion, apply  to  the  power  of  the  court  to  control  this  arbitrary 
discretion  of  the  company,  and  conform  it  to  the  standard  of 
equity.     As  the  court  is  thus  bound  to  arbitrate  and  dis- 
pense these  funds  among  the  rival  litigants,  the  sequence 
would  seem  to  be  undeniable,  that  such  distribution  must  be 
altogether  equitable  and  in  strict  harmony  with  the  maxima 
which  prevail  in  a  court  of  conscience.     The  claimants  in 
this  case  are  all  creditors ;  their  rights,  therefore,  do  not 
differ  in  kind.     But  the  appellant  obtained  the  first  equity; 
and  it  is  an  established  axiom,  when  the  equities  are  equal, 
priority  in  time  entitles  to  the  preference.     Can  the  judg- 
ment creditors  displace  this  prior  equity  ?     Why  ?     But  for 
them  the  appellant  would  have  obtained,  without  question, 
what  he  claims.    Until  they  intermeddled,  his  interest  cer- 
tainly was  not  defeasible  either  by  the  willful  action  of  the 
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mortgagor  or  that  of  the  prior  mortgagee.     It  has  been 
noted  that  his  equity  could  not  have  stood  against  the  emi- 
nent superiority  of  a  bona  fide  purchaser.     But  it  is  difficult 
to  imagine  why  he  is  to  give  way  to  a  creditor  who  has 
merely  obtained  a  judgment.     It  is  certain  that,  as  a  general 
thing,  equitable  interests  are  not  thus  subordinated  to  after 
a<3quired  liens.     The  instance  before  referred  to,  of  the  pur- 
chaser of  real  esUite,  who  has  paid  the  consideration  before 
obtaining  a  conveyance,  being,  protected  against  a  judgment 
subsequently  taken  against  his  vendor,  is  an  illustration  of 
the  usual  course  of  proceeding.     It  is  undeniably  true  that 
assets  will  not  be  marshaled  to  the  injury  of  a  party  over 
whom  he  who  asks  the  aid  of  the  court  htis  no  advantage. 
But  here  the  appellant  has  the  advantage  in  point  of  time; 
and  it  is  the  judgment  creditors  who  demand  that  superiority 
of  effect  shall  be  given  to  their  equity,  which  is  subsequent. 
To  make  judgments  thus  paramount  to  prior  equitable  liens, 
would  be  to  establish  a  rule  of  very  great  practical  import- 
ance, and  one  which  would  be  possessed  of  most  comprehen- 
sive energy.     It  would  be  difficult  to  restrain  it,  if  system 
be  preserved,  within  narrower  bounds  than  the  whole  field 
of  marshaling  assets  and  securities.     And  yet  it  can  scarcely 
be  applied  to  one  section  of  such  field  without  incongruity 
with  adjudged  cases.     That  after  acquired  rights  give  place 
to  precedent  ones,  is  the  general  gradation  established  by  a 
long  line  of  adjudications.     If  a  judgment  creditor  by  spe- 
cialty, absorb  the  personal  estate  of  the  decedent  to  the 
detriment  of  legatees,   the    latter  will    be  subrogated  to 
the  rights  of  the  former ;  that  is,  the  equity  of  the  lega- 
tees, as  it  existed  at  the  death  of  the  testator,  to  require  the 
specialty  debts  to  be  raised  out  of  the  land,  in  which  they 
have  no  interest,  instead  of  out  of  the  personalty,  which  is 
the  fund  to  which  they  look  for  payment,  cannot  be  defeated 
at  the  mere  volition  of  a  creditor.     Hanby  v.  Roberts,  Amb, 
128.     So,  where  lands  were  mortgaged,  and  a  part  of  them 
afterwards  sold  by  the  mortgagor,  it  was  held,  that  the  part 
so  purchased  was  not  bound  to  contribute  to  the  payment  of 
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he  mortgage,  in  relief  of  a  party  who  had  purchased  the 
esidue  of  the  premises  under  a  sale  made  by  force  of  a  judg- 
Qent  later  in  time  than  the  first  conveyance ;  that  is,  such 
adgment  and  sale  were  not  permitted  to  affect  the  prior 
qui  ties.  QiU  v.  Lyons  et  aL,  1  Johns.  Ch,  R.  446.  And 
gain,  to  the  same  purport,  is  the  case  of  Reynolds  v.  Tooker, 
8  Wend.  591.  The  question  there  was,  whether  a  judgment 
gainst  a  ship  builder  should,  in  the  first  instance,  be  cast 
n  a  vessel  which  had  been  bought  and  paid  for,  but  not  de- 
vered  before  the  entering  of  the  judgment,  in  order  to  leave 
ther  property  for  the  satisfaction  of  younger  judgments; 
ut  the  court  rejected  the  application,  on  the  ground  that  the 
quities  of  those  who  had  paid  for  the  vessel  attached  before 
Qch  younger  judgments,  and  that  the  precedent  right  could 
lOt  be  divested  by  any  diligence  of  creditors,  or  any  act  in 
heir  favor  by  the  debtor,  which  was  subsequent. 

In  AveraU  v.  Wade,  Lloyd  ^  Ooold  252,  the  same  prin- 
iple  was  adopted.  In  that  case,  a  party  being  seized  of 
everal  estates,  and  indebted  by  judgment,  settled  one  of 
hem  for  valuable  consideration,  with  a  covenant  against  en- 
lumbrances,  and  subsequently  confessed  other  judgments.  It 
vas,  under  these  circumstances,  held  that  the  prior  judgments 
ihould  be  thrown  on  the  unsettled  estates,  and  that  the  later 
ndgment  was  possessed  of  no  equity  which  could  override 
hat  of  the  parties  taking  under  the  settlement.  Sir  Edward 
Jugden,  who  decided  this  case,  sums  up  his  reasoning  on 
his  point  in  these  words :  **  The  result  on  the  whole  is,  that 
here  is  no  right  to  throw  any  part  of  the  first  judgment  on 
he  settled  estate,  but  that,  on  the  contrary,  that  estate  had 
iright  to  be  indemnified  against  it,  at  the  expense  of  the  unset- 
led  estates,  and  no  subsequent  judgment  creditor  can  disturb 
hat  right  after  it  has  once  attached."  For  further  recogni- 
lition  and  exemplification  of  the  same  doctrine,  see  the  fol- 
owing  cases.  WitheTS  v.  Garter,  4  Grattan  407 ;  Zkgler 
r.  Long,  2  Watts  205 ;  Bruner's  Appeal,  7  Watts  ^  S.  269 ; 
Wise  V.  ShepJierd,  13  Illinois  41. 

The  rule  established  by  these  decisions  will,  upon  exami- 
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nation,  be  found  to  be,  that  the  right  of  the  creditor  to  mar- 
phal  the  assets  of  the  debtor,  is  absohue  as  to  the  debtor 
himself,  and  that  although  it  is  subject  to  the  legal  and 
equitable  claims  of  prior  creditors,  it  cannot  be  impaired  or, 
in  any  respect,  injuriously  affected,  by  the  intervention  of 
those  of  a  later  date.  This  course  of  adjudic;UioQ  seems 
to  me  correct  in  principle  and  salutary  in  its  operation,  and 
I  therefore  am  constrained  to  think  that  the  decree  appealed 
from  is  erroneous,  in  failing  to  enforce  the  superior  equity  of 
the  appellant  to  have  the  stock  primarily  appropriated  to 
the  satisfaction  of  the  first  mortgage. 

The  point  above  discussed  appears  to  have  been  considered 
a  subordinate  one  in  the  court  below,  the  important  ques- 
tions being  those  which  relate  to  the  rights  of  the  parties, 
springing  out  of  the  organization  and  by-laws  of  the  building 
and  loan  association.  In  the  views  entertained  by  the  Cban- 
rellor  upon  these  several  matters,  I  fully  concur,  and  think 
the  decree  should  be  reversed  only  in  the  particular  above 
specified. 


Agnes  M.  Kearney  and  others,  appellants)  and  Edward 
Kearney,  executor  of  Philip  Kearney,  deceased,  re- 
spondent. 

1.  In  the  case  of  a  legacy  to  a  daughter  of  ten  thousand  dollars,  "to  be 
paid  to  her  on  her  reaching  the  age  of  sixteen  years  ;  if,  however,  itbe  die 
hefore  that  age,  this  legacy  to  hecotne  part  of  my  residuary  estate,"  luU 
that  the  interest  on  the  legacy  should  he  paid  to  the  child  for  her  main- 
tenance. 

2.  A  legacy  in  the  codicil  of  the  same  will  to  another  daughter,  office 
hundred  dollars  per  annum,  during  her  natural  life,  to  be  paid  to  her 
quarterly  in  advance  by  my  executor,  commencing  with  her  attaining  her 
ht'teenth  year,"  does  not  authorize  the  payment  of  interest  to  the  child. 

3.  A  devise  to  the  widow,  of  an  estate  called  Bellegrove,  and  the  furni- 
ture, household  goods,  silver,  books,  paintings,  statuary,  and  other  worki 
in  the  fine  arts,  there  or  ebewhere,  during  her  natural  life  and  widowhood, 
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held  to  entitle  her  to  use  the  goods,  &c.,  in  her  own  or  other  person's  house, 
or  to  let  them  out  to  hire,  and  that  the  estate  in  the  land  did  not  cease 
Qpon  her  failing  to  reside  at  Bellegrove. 

4.  Held  also,  that  the  tenant  for  lifb.  in  such  case,  was  only  hound  to 
make  such  repairs  as  should  he  necessary  to  prevent  waste ;  and  that  if 
an  insurance  was  considered  desirable,  the  tenant  for  life  and  remainder- 
man must  insure  their  respective  interest,  as  may  be  deemed  most  advisable. 

5.  The  court  declined  to  make  any  order  respecting  the  payment  of  the 
taxes  assessed,  or  to  be  assessed,  on  the  property. 


This  waa  an  appeal  from  a  decision  of  the  Chancellor, 
reported  ante,  p,  59. 

Mr,  A,  0,  Zabriskie,  Mr.  Bradley ,  and  Mr,  Frdynghuysen, 
Attorney  General)  for  appellants* 

Mr.  C,  Parker^  for  respondent* 

The  opinion  of  the  court  was  delivered  by 

Elmer,  J.  The  bill  in  this  case  was  filed  by  the  executor 
of  General  Philip  Kearney,  to  obtain  the  decision  of  the 
court  upon  several  disputed  questions,  arising  under  the  will 
and  codicil  of  the  deceased.  Three  of  the  defendants,  who  are 
the  widow  and  children  of  General  Kearney,  have  severally 
appealed  from  the  decree  of  the  Chancellor,  in  various  par- 
ticulars affecting  their  respective  interests,  and  the  questions 
thus  raised  have  been  fully  argued  before  this  court.  It  will 
be  most  convenient  to  consider  them  in  the  order  adopted  by 
the  Chancellor,  which  is  substantially  the  same  as  that  sug- 
gested by  the  complainant's  bill. 

First,  as  to  the  legacies  to  the  two  daughters,  Susan  and 
Virginia.  That  to  Susan  is  contained  in  the  original  will,  and 
id  as  follows :  "  I  give  and  bequeath  to  Susan  Kearney,  my 
daughter  by  the  aforesaid  Agnes  Maxwell,  the  sum  of  ten 
thousand  dollars,  to  be  paid  to  her  on  her  reaching  the  age  of 
sixteen  years.  If,  however,  she  die  before  that  age,  this 
legacy  to  become  part  of  my  residuary  estate."  It  is  a  vested 
legacy,  subject  to  be  defeated,  if  the  legatee  dies  before  she 

Vol.  n.  2  u 


606       COURT  OF  ERR0K8  AND  APPEALS. 

Kearney  v.  Executor  of  Kearney. 

reaches  the  age  of  sixteen,  and  is  not  payable  until  that  time. 
For  a  long  period,  both  in  England  and  America,  courts 
called  upon  to  administer  the  law  of  wills,  have  felt  con- 
strained to  go  great  l^ngths^  and  have  "made  a  great  stretch" 
so  to  interpret  them,  as  to  allow  a  maintenance  for  the  in- 
iant  children  of  a  testator,  not  otherwise  provided  for.  This 
has  been  done^  by  holding  that  the  parent  did  not  mean  to 
deprive  them  of  the  interest  on  a  legacy,  from  the  time  of  his 
death,  to  the  time  fixed  for  the  payment  of  the  principal, 
although  no  intention  to  allow  interest  is  expressed,  and 
sometimes,  even  when  the  terms  of  the  gift,  if  construed 
strictly,  show  a  contrary  intent.  That  the  legacy  is  defeasi- 
ble upon  a  future  contingency,  as  in  the  case  before  us,  has 
not  been  considered  a  suflSciedt  reason  for  departing  from 
this  rule ;  as  fully  appears  by  the  cases  referred  to  by  the 
Chancellor,  and  others,  which  it  is  not  necessary  to  specify. 
Whatever  might  be  our  opinions,  if  this  was  a  new  question, 
it  would  be  attended  with  dangerous  consequences,  to  seta 
new  precedent,  called  for  by  no  controlling  necessity,  and 
thus  afiect  the  construction  of  many  wills  which  have  been 
administered,  in  conformity  with  the  law  established  by  an  un- 
interrupted course  of  judicial  decisions.  Had  no  other  ques- 
tion than  this  arisen  upon  the  will  and  codicil  before  us,  the 
court  in  all  probability  would  not  have  been  appealed  to  lor 
any  direction  respecting  it. 

The  decree,  by  its  terms,  declares  it  to  be  the  duty  of  the 
executor,  to  pay  the  guardian  of  Susan,  the  sum  of  six  hun- 
dred dollars  per  annum,  being  the  interest  of  the  legacy  be- 
queathed to  her.  It  does  not  distinctly  appear  whether  the 
fund  is,  in  fact,  so  invested,  or  can  be  safely  so  invested,  as 
to  produce  interest  at  the  rate  assumed,  clear  of  taxes  aud 
other  necessary  charges.  If  it  shall  be  hereafter  shown,  that 
so  much  interest  cannot  be  obtained,  it  will  be  in  the  discre- 
tion of  the  Chancellor  to  modify  the  decree  in  this  particular, 
so  as  to  allow  only  the  actual  interest  received,  cleax  of  ne- 
cessary deductions. 

The  legacy  to  Virginia,  contained  in  the  codicil^  is  very 
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different  from  that  to  Susan.  It  is  as  follows :  ''I  do  hereby 
devise  to  my  daughter,  Virginia,  lately  born  to  me,  five  hun- 
dred dollars  per  annum,  during  her  natural  life,  to  be  paid 
to  her  quarterly  in  advance  by  my  executor,  commencing 
with  her  attaining  her  fifteenth  year."  That  this  annuity 
will  never  become  payable,  if  Virginia  dies  before  she  reaches 
the  age  of  fourteen  years,  was  not  disputeci  by  counsel.  It 
was  admitted  that  there  is  no  precedent  for  an  allowance  of 
interest,  by  way  of  maintenance  or  otherwise,  where  the 
legacy  was  given  by  way  of  an  annuity.  In  such  a  case,  there 
is  no  possibility  of  presuming,  that  the  testator  meant  that 
interest  should  be  paid ;  there  is  no  sum  named  or  fund  in- 
dicated, which  can  produce  interest.  It  was  urged,  that  the 
executor  must  necessarily  set  apart  a  fund,  the  interest  of 
which  will  be  relied  on  to  pay  the  annuity,  when  it  com- 
mences, and  that  a  very  short  step  beyond  the  adjudged  cases, 
will  enable  the  court  to  make  the  allowance  desired,  without 
departing  from  established  principles.  But  it  does  not  appear 
from  what  source  the  income  necessary  to  pay  the  annuity 
will  be  derived ;  and  if  it  should,  in  fact,  require  a  part  of  the 
income  arising  from  personal  property  to  produce  it,  to  re- 
quire this  income  to  be  paid  in  advance  of  the  time  prescribed 
by  the  testator,  would  be  equivalent  to  declaring  by  an  ar- 
bitrary decree,  that  the  annuity  shall  commence  immediately, 
in  the  face  of  the  explicit  direction  that  it  shall  not  commence 
until  a  subsequent  period.  A  short  step  in  this  direction, 
would  be  a  step  too  far;  it  being  far  safer  to  stop  with  the 
adjudged  cases,  than  to  carry  principles,  originally  of  some- 
what doubtful  propriety,  farther  than  has  been  heretofore 
done. 

The  mxt  question  to  be  answered,  and  perhaps,  as  this 
estate  is  situated,  the  most  important  one,  is  what  interest 
has  the  widow  in  the  estate  called  Bellegrove,  and  the  furni- 
ture, household  goods,  silver,  books,  paintings,  statuary,  and 
other  works  in  the  fine  arts,  there  or  elsewhere,  given  to  her 
by  the  podicil  during  her  natural  life  and  widowhood.  That 
a  devise  of  a  right  to  occupy  and  possess  an  estate,  is  in  effect 
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a  devise  of  the  land  itself,  is  fully  established  by  the  au- 
thorities ;  and  that  a  devise  to  the  wife  of  goods,  plate,  jewels, 
&c.,  for  life  or  widowhood,  entitles  her  to  use  them  in  her 
own  or  other  person's  house,  or  to  let  them  out  to  hire,  was 
established  by  the  case  of  Marshall  v.  Blew,  2  Aik,  217. 
Bat  the  agreement  most  relied  upon  for  the  appellant  was, 
that  this  will  and  codicil  taken  all  together,  show  an  intention 
on  the  part  of  the  testator,  that  she  should  only  occupy  and 
possess  the  property  by  actually  residing  at  Bellegrove  and 
using  it  there,  or  by  a  surrender  to  the  son,  John  Watts,  as 
an  equivalent  for  the  annuity  she  is  to  receive  in  that  event.  ^ 

If  this  intention  could  be  fairly  deduced  from  the  language 
of  the  will  and  codicil,  read  together,  and  aided  by  the  situ- 
ation of  the  property,  there  would  be  no  difficulty  in  holding 
that  the  widow's  estate  for  life  or  widowhood,  is  subject  to  be 
defeated  by  her  lailing  to  reside  at  Bellegrove.  But  no  sucli 
intention  appears,  and  none  such  ought  to  be  implied,  with- 
out clear  and  unequivocal  language,  rendering  it  free  from 
leasonable  doubt. 

It  is  very  certain  that  the  testator  contemplated  the  pro- 
bability that  his  widow  might  prefer  to  reside  elsewhere;  for 
the  legacy  to  her  of  an  annuity  of  one  thousand  dollars, 
added  by  the  codicil  to  the  annuity  bequeathed  in  the  origiual 
will,  is  expressed  to  be,  to  enable  her  to  comply  with  his  wish 
that  she  should  reside  at  Bellegrove,  where  their  cherisbel 
son  Archibald  had  died ;  yet  he  adds,  that  whether  she  re- 
side there  or  not,  his  intention  was,  that  she  should  receive 
the  additional  yearly  sum  of  one  thousand  dollars.     Some  of 
the  articles  bequeathed  to  her  were  not  at  Bellegrove  when 
the  codicil  was  made,  and  he  expressly  leaves  them  to  her, 
whether  there  or  elsewhere,  without  any  direction  to  place 
them  there.     It  does  not  distinctly  appear  by" the  bill  or  an- 
swers, precisely  what  the  "  estate   called  Bellegrove  "  in- 
cludes ;  and  if  there  be  any  doubt  on  this  subject,  that  must 
be  left  for  further  investigation ;  nor  is  it  necessary  to  de- 
termine a  doubt  expressed  by  counsel,  as  to  what  it  is  that 
must  be  surrendered  to  the  son,  John  Watts,  to  entitle  her 
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to  receive  for  her  life,  the  sum  of  five  hundred  dollars  yearly, 
as  an  equivalent.  As  the  case  is  now  presented,  I  think  it 
is  clear  that  the  widow  takes  an  unrestricted  estate  for  life, 
subject  to  be  defeated  by  her  ceasing  to  be  a  widow,  in  the 
estate  called  Bellegrove,  whatever  may  be  meant  by  that  de- 
scription, and  in  the  personal  property  described  in  the  first 
clause  of  the  codicil,  and  that  the  Chancellor's  decree  respect- 
ing them  is  correct. 

As  tenant  for  life,  she  will  of  course  be  accountable  for 
waste,  but  will  be  required  to  make  no  other  repairs  than 
such  as  are  necessary  to  prevent  waste.  If  an  insurance  is 
considered  desirable,  the  tenant  for  life  and  remainder-man 
must  insure  their  respective  interests,  as  may  be  deemed  most 
advisable.  It  follows  also,  that  the  widow  can  rent  the  pro- 
perty, real  and  personal,  and  can  remove  the  furniture  and 
personal  chatties,  as  other  tenants  for  life  are  entitled  to  use 
similar  property. 

No  appeal  has  been  taken  from  that  part  of  the  decree  in 
regard  to  certain  annuities  the  testator  had  been  accustomed 
to  pay.  But  the  widow  appeals  on  the  ground  that  the  de- 
cree does  not  order  and  direct  the  taxes  upon  the  real  and 
personal  property  given  to  her  for  life,  to  be  paid  by  the  exec- 
utor out  of  the  estate.  The  bill  asks  for  no  direction  in  this 
matter.  It  does  not  appear  to  whom  the  taxes  are  in  fact 
assea^d,  nor  can  we  to  know  to  whom  they  will  hereafter  be 
assessed.  The  questions  as  to  the  incidence  of  the  taxes,  can 
be  best  decided,  by  a  direct  appeal  to  the  courts,  if  either 
party  shall  think  they  have  been  wrongly  assessed. 

In  my  opinion,  the  decree  of  the  Chancellor  should  be  in 
all  things  aflBrmed.  The  costs  of  the  appeal  to  be  paid  by  the 
executor,  out  of  the  estate  of  the  testator,  including  one  hun- 
dred and  fifty  dollars  to  each  of  the  counsel  who  have  ap- 
peared and  argued  the  case  in  this  court. 

Van  Dyke,  J.,  was  of  opinion  that  the  decree  respect- 
ing interest  on  the  legacy  to  Susan,  and  also  in  allowing  the 
widow  to  remove  the  personal  property  at  her  own  pleasure, 
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even  out  of  the  cx)untry,  was  erroneous,  and  ought  in  those 
particulars  to  be  corrected,  and  that  in  other  respects  it 
should  be  affirmed. 

The  decree  of  the  Chancellor  was  affirmed  by  the  following 
vote: 

For  affirmance — Beasley,  C.  J.,  Clement,  Cornelisox, 
Elmer,  Fort,  Haines,  Kennedy,  Ogden,  Vredenburgh, 
Wales.    10. 

For  reversal — Van  Dyke,  in  the  respects  above  named. 


NOVEMBER  TERM,   1865. 


William  D.  Giveans,  appellant,  and  William  McMurtry, 

respondent. 

Tlio  sheriff  having  advertised  the  complainant's  property  for  sale,  undtr 
executions,  the  complainant  procured  the  defendant  to  advance  their  amoaai 
to  the  plaintiffs  in  execution,  upon  an  agreement  that  the  judgments  shoaH 
be  assigned  to  him,  and  a  mortgage  for  the  amount,  given  to  him  bjthecom- 
plainant,  and  that  he,  the  defendant,  would  then  stay  the  exeoutioQB— the 
mortgage  upon  foreclosure  having  been  declared  void  for  usury,  the  sherii 
re-advertiscd.  Held,  that,  as  regards  the  assignments,  the  relation  of  bor- 
rower and  lender  did  not  exist,  that  the  transaction  amounted  in  legal 
effect  to  a  purchase  of  the  judgments,  and  that  the  binding  effect  of  the 
judgments  was  not  affected  by  the  mortgage. 


This  was  an  appeal  from  a  decision  of  the  Chancellor,  re- 
ported in  1  C,  F.  Green,  468. 

Mr.  McCarter,  for  appellant. 

Mr.  Vanatta,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Vkedenburgh,  J,  This  was  a  bill  filed  by  Giveans,  to 
estrain  McMurtry  from  selling  the  property  of  Giveans, 
mder  two  writs  of  fieri  facias ^  under  judgments  against  the 
>roperty  of  Giveans,  and  which  judgments  had  been  as- 
igned  to  McMurtry.  The  Chancellor,  upon  the  hearing  of 
he  cause,  on  pleadings  and  proofs,  dissolved  the  injunction 
ind  dismissed  the  bill. 

The  case  made  by  the  bill  was,  that  the  sheriff  having  pro- 
;eeded  to  advertise  for  sale  the  property  covered  by  the  levies, 
Giveans  borrowed  $3000  from  McMurtry,  which  Giveans 
x)ok,  and  with  it  paid  off  the  said  judgments,  and  gave  a  new 
x)nd  and  mortgage  to  McMurtry  for  the  $3000. 

The  answer  of  McMurtry  denies  that  the  $3000  was  paid 
3y  Giveans,  in  satisfaction  and  discharge  of  the  said  judg- 
ments, and  avers  that  the  said  judgments  were  paid  with  the 
said  $3000,  advanced  by  McMurtry,  and  that  the  said  judg- 
ments were  assigned  to  him,  under  an  agreement  made  by 
Ijiveans,  that  said  judgments  should  remain  subsisting  liens 
in  favor  of  McMurtry. 

The  question,  therefore,  made  by  the  original  bill  and 
answer  is,  whether  the  $3000  was  paid  over  by  McMurtry 
to  Giveans,  and  by  him  paid  over  to  the  plaintiffs  in  execu- 
tion, in  satisfaction  thereof,  or  whether  the  $3000  was  paid 
to  the  plaintiffs  in  execution  by  McMurtry,  with  the  agree- 
ment that  the  judgments  should  be  assigned  to  him,  or  held 
IS  an  existing  lien  for  his  benefit. 

Giveans,  in  his  bill,  expressly  charges  that  he,  on  the  twenty- 
ifth  of  February,  1856,  paid  the  said  j  udgments  and  executions 
n  full  satisfaction  thereof.  This  is  specifically  denied  in  the 
mswer.  This  denial  must  stand  as  true,  until  destroyed  by 
3roof  by  Giveans.  The  judgments  are  not  cancelled,  but  on 
:he  contrary,  are  assigned. 

I  find  no  proof  that  the  $3000  was  intended  or  used  to 
jatisfy  the  judgments,  except  that  of  Giveans  himself,  in  his 
iirect  examination.  But  even  this  is  not  so  direct  or  strong 
iS  bis  allegations  in  his  bill,  which  he  also  swore  to.  His 
testimoDy,  therefore,  scarcely  adds  any  weight  to  his  oath  in 
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the  bill.  But  his  croas-exatnination  explicitly  contradicts 
his  allegations  in  his  bill.  He  says  there,  that  he  never  re- 
ceived the  $3000,  or  any  part  of  it,  or  paid  any  of  it  to  the 
plaintiflfs  in  execution,  nor  did  he  know  who  did,  or  bow 
much  was  paid,  nor  does  he  know  to  this  day  what  became 
of  the  $3000.  The  evidence,  therefore,  of  Giveans  himself, 
shows  conclusively  that  his  bill  is  not  true,  and  fails  to  show 
that  the  $3000  was  appropriated  to  satisfy  the  judgments. 

But  there  is  other  evidence  that  the  $3000  was  not  in- 
tended for  payment  of  the  judgments.  The  fact  that  the 
judgments  were  assigned,  and  not  satisfied  of  record,  is  strong 
presumptive  proof  that  it  was  not  the  intention  of  the  parties 
to  pay  them.  But  the  proof  is  further,  that  Giveans  himself 
agreed  that  the  judgments  were  to  be  assigned,  and  not 
satisfied. 

Thomas  R.  Linn  says  that  before  the  $3000  was  paid,  he 
took  a  paper  drawn  by  his  father,  Robert  A.  Linn,  one  of  die 
plaintiffs  in  execution,  prescribing  the  form  of  the  assignment 
of  his  decree  to  whoever  should  advance  the  money. 

Mr.  Thompson  says  that  Giveans  was  in  his  office  when 
the  $3000  was  advanced  by  McMurtry,  or  his  agent,  and 
stated  that  these  judgments  were  to  be  assigned,  and  the  as- 
signments were  drawn  by  him  in  pursuance  thereof;  that 
the  money  was  not  paid  him  for  the  plainti£&  in  execution, 
until  he  had  drawn  up  and  delivered  a  written  agreement  to 
procure  assignments,  and  was  then  allowed  to  him  by  Mr. 
Ryerson,  who  held  it  as  the  agent  of  McMurtry,  The  said 
Robert  A.  Linn  testifies,  that  after  the  lands  were  advertised 
by  the  sheriff,  Giveans  came  to  him  and  asked  him  if  he 
would  assign  his  decree,  if  he  got  a  man  who  would  find  the 
money.  He  told  him  he  would.  That  a  few  days  before  the 
day  of  sale,  Giveans  came  to  him  and  stated  that  he  wanted 
him  to  go  to  Newton,  receive  the  money,  and  make  the  as- 
signment. He  said  he  had  got  a  man  to  furnish  the  money. 
That  he  sent  his  son  down,  and  when  he  oame  back,  he  brought 
him  the  assignment  to  execute.  He  executed  it,  and  sent  it 
back.    The  evidence  of  Samuel  Giveans  is  to  the  same  effect. 
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The  averment  in  the  bill,  that  this  $3000  was  advanced  as 
satisfaction  is  against  the  answer,  the  testimony  of  the  com- 
plainant himself,  and  the  whole  evidence  in  the  cause. 

The  next  question  arises  upon  the  supplemental  bill. 

This  alleges  that,  during  the  progress  of  the  original  suit, 
McMurtry  had  filed  a  bill  to  foreclose  his  $3000  mortgage, 
which  he  took  at  the  time  of  the  advancement  of  the  money, 
and  that  the  Chancellor  in  that  decree  dismissed  the  bill. 

It  is  contended  here  now,  that  in  that  suit  the  Chancellor 
dismissed  the  bill  for  usury,  that  the  assignments  of  the 
judgments  were  merely  collateral  to  the  mortgage,  and  that 
as  the  principal  transaction  was  invalid  for  usury,  all  col- 
laterals fall  with  it.  But  this  assumes,  in  the  firet  place, 
that  the  Chancellor  annulled  the  mortgage  for  usury,  which 
is  not  alleged  in  the  supplemental  bill,  upon  which  no  issue 
is  raised  by  the  pleadings.  It  assumes,  in  the  next  place,  that 
the  $3000  was  a  loan. 

Was  this  transaction,  in  relation  to  this  $3000,  a  loan  by 
McMurtry  to  Giveans,  or  was  it  a  purchi\se  of  these  judg- 
ments by  McMurtry  from  the  plaintiffs  in  execution?  It 
appears  to  me  that  the  evidence  shows  that  it  was  plainly  a 
purchase,  and  not  a  loan.  The  bill  and  answer  loosely  call 
the  $3000  a  loan.  But  the  question  is  not  what  the  parties 
call  it,  but  what  was  it  in  its  nature.  To  determine  this,  we 
must  look  to  the  transaction  at  the  moment  when  it  really 
took  place.  What  took  place  before  is  of  very  little  conse- 
quence, in  presence  of  the  facts  that  took  place  at  the  very 
moment  of  the  payment  of  the  money. 

McMurtry,  by  his  agent,  Mr.  Ryerson,  with  money  in 
hand,  went  with  Giveans  into  the  office  of  Mr.  Thompson,  the 
agent  of  the  plaintiffs  in  execution.  McMurtry  had  the 
right  to  prescribe,  then  and  there,  upon  what  terms  he  would 
part  with  his  money.  The  evidence  conclusively  shows  that 
it  was  a  precedent  condition  to  the  actual  delivery  of  the 
money,  that  the  judgments  should  be  assigned.  Mr.  Thomp- 
son sayS;  that  Mr.  Byerson  would  not  pay  the  money  without 
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his  written  stipulation  that  the  judgments  should  be  assigned, 
and  that  this  was  done  in  the  presence  of  and  with  the  asdent 
of  Giveans.  The  giving  of  the  mortgage,  the  written  agree- 
ment to  assign,  and  the  payment  of  the  $3000  to  the  agent 
of  the  plaintiffs,  were  all  cotemporaneous  acts.  In  the  absence 
of  all  evidence,  what  would  be  the  inference  of  law?  would  il 
infer  that  the  transaction  w^is  a  loan,  or  a  purchase?  If  the 
$••^000  was  a  loan  to  Giveans,  the  money  would  have  been 
handed  over  to  Giveans,  and  he  would  have  paid  it  to  the 
plaintiffs.  But  the  direct  contrary  was  done.  No  part  of 
the  $3000  was  in  fact  paid  to  Giveans,  but,  on  the  contrary, 
it  was  paid  to  the  plaintiffs  in  execution.  It  was  not  the 
ordinary  operation  of  borrower  and  lender.  Where  there  is 
borrowing,  the  money  passes  from  the  lender  to  the  borrower. 
Where  there  is  a  purchase,  the  money  passes  from  the  vendee 
to  the  vendor.  Here  the  great  fact  done,  to  wit,  the  hand- 
ing over  of  the  money,  was  that  of  vendor  aad  vendee,  and 
not  of  lender  and  borrower. 

There  is  also  the  evidence  that,  although  the  parties  called 
this  a  loan,  yet  that  the  real  object  they  were  contemplating, 
was  a  sale  and  purchase. 

Thus  Robert  A.  Linn,  says  that  Giveans  came  to  him  pre- 
vious to  the  first  day  of  sale,  and  asked  him  if  he  would 
assign  if  he  got  a  man  that  would  find  the  money.  He  told 
him  he  would.  That  a  few  days  before  the  adjourned  sale, 
Giveans  came  again  to  him,  and  stated  he  wanted  him  to  go 
to  Newton  and  receive  the  money  and  make  the  assignment 
He  said  he  had  got  the  man  to  furnish  the  money.  Linn 
told  him  he  would  send  his  son. 

The  whole  transaction  shows  that  this  matter  of  the  $3000 
was  a  purchase  of  the  judgments,  and  not  a  loan  to  Giveans. 
If  it  had  been  a  loan,  the  money  would  have  parsed  to  Giveans, 
and  been  his  property,  and  gone  to  bis  benefit,  and  been  ap- 
propriated as  he,  Giveans,  saw  fit,  either  to  pay  off  the  judg- 
ments, or  to  any  other  purpose  bia  fancy  or  his  interest 
might  dictate.  But  the  reverse  of  all  this  aotually  took 
place.    The  money  was  studiously  and  strictly  kept  from  bis 
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isession.  Not  one  cent  of  it  passed  into  his  hands.  Not 
ent  of  it  was  appropriated  to  Giveans'  benefit.  It  did  not 
T  oflf  a  farthing  of  the  encumbrances  against  his  property, 
aever  become  his  money.  It  went  for  the  sole  benefit  of 
iMurtry ;  he  used  it,  and  every  cent  of  it,  to  purchase  these 
gments,  as  he  would  have  bought  so  many  horses,  not 
m  Giveans,  but  from  strangers.  Giveans  himself,  instead 
demanding  the  money  and  putting  it  in  his  own  pocket- 
>k,  as  he  had  a  right  to  do  if  it  was  a  loan,  stood  by  and 
[uiesced  in  the  money  being  appropriated  to  procure  the 
ignment  of  the  judgments  to  McMurtry.  Not  a  dollar  of 
s  $3000  was  Used  as  a  consideration  for  the  mortgage.  It 
went  to  purchase  the  judgments.  The  whole  considera- 
Q  of  the  mortgage  was  something  different  from  the  ad- 
icement  of  the  $3000.  This  transaction,  thei*efore,  of  the 
XK),  although  loosely  called  sometimes  a  loauj  had  not,  in 
nature,  a  single  element  of  a  loan,  and  even  if  everybody 
>uld  unite  in  calling  it  so,  it  could  not  change  its  elemental 
iure.  The  whole  of  this  $3000,  then,  instead  of  being  a 
n  from  McMurtty  to  Giveans,  was  appropriated  towards 
rchasing  the  judgments  and  executions. 
Bow  then  can  the  assignments  be  considered  as  collateral 
the  mortgage  ?  What  would  have  taken  place  if  the  as- 
nraents  had  been  collateral  to  the  mortgage?  The  first 
ng  would  have  been  a  loan  of  $3000  to  Giveans,  which  did 
i  take  place;  in  the  next  place,  a  collateral  must  have 
jn  the  property  of  Giveans,  or  under  his  control,  but  this 
called  collateral  was  not  the  property  of  Giveans,  or  under 
control,  but  belonged  to,  and  was  under  the  control  of  the 
intiffs  in  execution,  and  sold  by  them  to  McMurtry.  The 
fttion  of  principal  and  collateral  could  not  possibly  exist 
ween  the  mortgage  and  the  judgments.  The  assignments 
lid  hot  possibly  be  collateral  to  the  mortgage. 
The  contention  of  the  complainant  also  assumes  that  the 
isideration  of  the  mortgage  was  in  fact  a  loan  of  $3000, 
areas  the  proof  is,  that  the  true  consideration  was  not  the 
XX),  for  not  a  dollar  of  it  was  paid  or  received  on  the 
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mortgage,  but  the  true  and  only  consideration  of  the  mort- 
gage to  Giveans,  wiis  the  postponement  of  the  sale  of  his 
property  under  the  levies,  for  three  years. 

The  assignments  of  the  judgments  were  valid.  The  trans- 
action was  a  purchase  and  not  a  loan,  and  there  is  nothing 
whatever  to  weaken  the  binding  force  of  the  levies  and  exe- 
cutions under  these  judgments,  and  for  these  reasons,  as  well 
as  those  named  in  the  opinion  of  the  Chancellor,  I  think  the 
decree  below  should  be  affirmed. 

The  decree  of  the  Chancellor  was  affirmed  by  the  following 
vote  : 

For  affirviance — Beasley,  C.  J.,  Bedle,  Clemeitt,  Cob- 
NELisoN,  Elmer,  Fort,  Kennedy,  Van  Dyke,  Vail,  Vbe- 

DENBURGH,  WaLES.      11. 

For  reversal — None. 


William  H.  Potts,  appellant,  and  The  New  Jersey  Abmb 
AND  Ordnance  Company  and  others,  respondents. 

a  receiver,  appointed  by  virtue  of  the  "act  to  prevent  frandB  by  in* 
corporated  companies,"  will  not  be  authoriBed,  as  the  law  stands,  to  selltbe 
real  estate,  clear  of  encumbrances,  and  to  pay  the  proceeds  into  the  courts 
bat  must  sell,  as  sheriffs  and  other  officers  do,  subject  to  encumbrances.* 


Mr,  B,  Van  Syckel  and  Mr.  Browning,  (with  whom  was 
Mr,  E,  T  Green),  for  appellant. 

*By  an  act  approved  March  13th,  1866,  receivers,  appointed  by  virtue  o» 
"the  act  to  prevent  frauds,  Ac,"  were  authorized  to  sell  the  real  estate,  it^ 
of  encumbrances,  and  under  that  act,  the  receiver  in  this  case  was  directe<i 
so  to  sell  the  real  estate  which  had  come  into  his  bands.  The  case  is  reported 
further^  xinU  p.  395. 
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Mr.  A.  0,  Zabriakie  and  Mr.  J.  T.  Williams^  [pi  New 
York),  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Elmer,  J.  The  Chancellor  made  an  order  in  this  cause, 
declaring  the  New  Jersey  Arms  and  Ordnance  Company  to 
be  insolvent,  and  appointed  a  receiver,  in  pursuance  of  the 
statute  entitled  "  An  act  to  prevent  frauds  by  incorporated 
companies,'*  (Nix.  Dig.  371.)  The  property  of  the  company, 
consisting  of  real  and  personal  estate,  and  some  of  it  liable 
to  deterioration,  was  subject  to  two  mortgages,  the  fairness 
and  obligation  of  which  were  called  in  question  by  the  com- 
plainant's bill.  It  being  the  opinion  of  the  receiver  that  he 
could  only  sell  the  property  subject  to  the  encumbrances,  a 
petition  was  filed  by  the  complainant,  setting  forth  the  pro- 
ceedings on  his  original  bill,  and  praying  that  the  receiver 
may  be  ordered  and  decreed  to  sell  and  dispose  of  the  said 
real  and  personal  property,  free  and  clear  of  the  liens  and  en- 
cumbrances of  the  said  two  mortgages,  and  that  the  proceeds  of 
said  sale  be  paid  into  court,  to  await  the  decision  of  the  mat- 
ters before  the  court  for  adjudication,  and  abide  the  issue  of 
the  said  suit  of  the  petitioner.  The  Chancellor,  being  of 
opinion  that  such  an  order  was  not  within  the  power  of  the 
court)  and  ought  not  to  be  made,  decreed  that  the  order  ap- 
plied for  be  refused  and  denied,  without  costs.  From  this 
decretal  order  the  complainant  has  appealed,  and  the  ques- 
tion which  has  been  argued,  and  is  now  to  be  decided  by  this 
court,  is  whether  the  Chancellor  has,  by  law,  the  power  to 
make  the  order  applied  for. 

It  is  manifest  that  the  question  turns  on  the  construction 
of  the  statute,  under  which  the  proceedings  were  had.  That 
statute  confers  upon  the  Chancellor  the  power  to  declare  a 
corporation  insolvent,  and  to  appoint  a  receiver,  who  is  to 
take  possession  of,  and  sell  the  property  for  the  benefit  of 
creditors.  When  a  case  is  properly  before  him,  he  will,  of 
course,  proceed  in  all  matters  not  regulated  by  the  statute, 
acoording  to  the  general  principles  of  equity,  applicable  to 
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analogous  cases ;  and  had  it  been  shown  that  such  principles 
justified  the  order  requested,  and  that  nothing  in  the  statute 
forbade  it,  he  would,  no  doubt,  have  made  the  order,  if  the 
circumstances  of  the  case  required  such  a  course.  A  court 
of  admiralty,  when  proceeding  in  rem,  so  that  all  persons 
interested  in  the  property  are  held  to  be  parties  and  before 
the  court,  does  exercise  this  power;  but  courts  of  equity 
have  no  such  practice.  In  the  case  of  Grikon  v.  The  Bell- 
ville  White  Lead  Company ,  3  HalsL  Ch,  JR.  531,  itwasheM 
that  a  second  mortgagee  cannot  sell  the  property  clear  of  the 
encumbrance  of  the  first  mortgage,  nor  compel  him  to  have  a 
sale  on  his  mortgage,  without  first  payinghim,  or  tendering  him 
his  money ;  and  this  is  understood  to  be  the  established  princi- 
ple of  the  court.  We  must,  therefore,  look  to  the  statute,  to 
see  whether  this  power  is  conferred  in  this  particular  case. 

The  seventh  section,  {Nix.  Dig.  373,)  gives  power  to  the 
receiver  to  sue  for,  and  collect  debts,  and  to  take  and  pos- 
sess the  goods  and  chattels,  rights  and  credits,  moneys  and 
effects,  lands  and  tenements,  books,  papers,  choses  in  action, 
bills,  notes,  and  property  of  every  description,  belonging  to 
the  said  company  at  the  time  of  the  insolvency,  and  to  sell, 
convey,  or  assign,  all  the  said  real  and  personal  estate,  and 
to  pay  into  the  Court  of  Chancery,  all  the  moneys  and  secu- 
rities for  money  arising  from  such  sales,  to  be  disposed  of 
under  the  order  of  the  court,  among  the  creditors  of  the  com- 
pany. The  fifteenth  section  directs,  that  in  the  payment  of 
the  creditors,  they  shall  be  paid  proportionably  to  the 
amount  of  their  respective  debtSj  excepting  mortgage  an<l 
judgment  creditors,  when  the  judgment  has  not  been  by  con- 
fession for  the  purpose  of  preferring  creditors.  It  is  argm'^l 
for  the  appellant,  that  these  two  sections,  and  especially  th*J 
<lirection  respecting  the  payment  of  mortgage  and  judgment 
creditors  in  the  sixteenth,  confers  a  general  power  on  the 
receiver,  to  sell  and  make  the  money  to  pay  them,  in  such 
manner  as  he  may  deem  advisable,  and  of  course  on  the  court, 
to  direct  him  accordingly. 

It  is  clear,  and  could  not  be  denied  on  the  argument,  that 
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the  uniform  policy  of  the  laws  of  this  state  has  always  been, 
to  require  property,  sold  for  the  payment  of  debts,  whether 
by  virtue  of  executions,  attachments,  assignments,  or  orders 
of  the  Orphans  Court,  to  be  sold  subject  to  all  prior  encum- 
brances, with  the  single  exception  of  judgments  upon  which 
no  execution  has  issued,  which,  by  the  express  language  of 
the  statute,  (iVix.  Dig.  762,  §  9,)  are  postponed  in  favor  of 
executions  first  issued.  There  is  certainly  nothing  in  the  act 
in  question,  which  declares,  in  terms,  any  intention  to.  de- 
part from  this  policy ;  nor  am  I  able  to  see  that  any  such 
inlcntion  can  safely  be  implied.  The  language  of  the  seventh 
section,  which  authorizes  the  receiver  to  sell  all  the  real  and 
personal  property  of  the  corporation,  is  not  stronger  than 
the  language  of  a  statutory  execution,  or  of  an  order  of  the 
Orphans  Court.  The  exception  in  the  fifteenth  section,  in 
regnrd  to  the  distribution  of  the  money  received,  among 
the  mortgage  and  judgment  creditors,  was,  no  doubt,  as  the 
counsel  on  both  sides  agreed,  -copied  from  the  first  section  of 
the  act  authorizing  voluntary  assignments,  {JMx.  Dig.  30,) 
wliicli  was  prior  in  time.  These  words  in  that  act,  so  long 
ago  as  1838,  were  construed  by  the  Supreme  Court,  in  the 
Ciise  of  Vaadey^veer  v.  Conover^  1  Harr.  490,  to  mean,  not 
that  the  mortgage  and  judgment  creditors  should  be  pre- 
ferred to  the  whole  extent  of  their  mortgage  and  judgment 
debts,  but  only  that  the  old  liens  should  remain  unaft'ected 
by  the  assignment,  a  construction  which  has  since  been  fol- 
lowed, and  no  reason  appears  why  they  should  not  have  the 
same  meaning  in  this  statute. 

In  the  case  of  Bell  y.  Fleming  s  exrSj  1  JBecuf.  490,  it  was 
held  by  this  court,  that  an  assignment  does  not  impair  a 
mortgage  security,  and  that  the  mortgagee  may  interpose  a 
claim  for  his  debt,  and  also  proceed  on  his  mortgage  so  as 
to  maintain  his  lien;  departing  in  this  respect  from  the 
practice  of  the  English  courts  in  cases  of  bankruptcy,  who 
hold  that  if  the  mortgagee  proves  his  debt,  he  must  deliver 
up  his  mortgage  for  the  benefit  of  the  creditor. 

The  only  case  that  has  sanctioned  the  order  asked  for  by 
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the  petitioner,  is  that  of  Kelly  v.  The  NesJiania  Mininq 
Company,  3  HalsL  Ch.  £.  579,  which  having  been  now  ex- 
pressly overruled  by  the  case  before  us,  the  question  comes, 
for  the  first  time,  before  this  court.  It  is  to  be  remarked,  too, 
that  in  the  overruled  case,  the  lien  creditors  appear  to  have 
been  directly  before  the  court,  by  means  of  bills  file^i  by 
them,  or  otherwise,  which  is  not  the  fact  now,  so  that  the  ap- 
pellant's counsel  have  been  driven  to  contend^  that  all  credi- 
tors.are  necessarily  before  the  court,  in  the  case  of  an  insol- 
vent corporation.  Not  being  able  to  take  this  view  of  the 
case,  and  being  of  opinion  that  there  is  nothing  in  the  act  in 
question,  which  interferes  with  liens  that  exist  when  the  in- 
solvency occurs,  or  which  authorizes  a  receiver  to  sell  other- 
wise than  subject  to  them,  I  think  the  order  of  the  Chancellor, 
refusing  the  direction  applied  for,  was  correct. 

Many  cases  may,  no  doubt,  be  imagined,  where  it  wouM 
be  greatly  to  the  advantage  of  mortgage  and  judgment  credi- 
tors, for  the  receiver  to  sell  the  property,  clear  of  encum- 
brances; but  if  so,  their  consent  can  generally  be  obtained. 
Other  creditors  may  often  suffer  by  following  the  coarse 
marked  out  by  our  laws,  and  probably  the  cAse  before  us  i? 
one  of  that  kind.  However  this  may  be,  additional  legisla- 
tion is  necessary  before  the  law  can  be  changed.  The  duty 
of  the  court  is  to  apply  the  law  as  it  exists,  and  not  to  attempt 
the  introduction  of  new  provisions,  however  desirable  they 
may  seem.     The  decree  must  be  affirmed^  but  without  costs. 

The  decree  of  the  Chancellor  was  aflBrmed  by  the  following 
vote: 

For  affirmance — Clement,  Cornelison,  EudER,  Fort» 
Haines,  Van  Dyke,  Vail.    7. 

For  rei;e?-5aZ— Kennedy,  Vredenburgh,  Wales,    3. 
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Alexander  Whyte,  appellant,  and  William  H.  Arthur 
and  Charles  S.  Westcott  and  others,  respondents. 

1.  Tli«  w«U  settled  rule  of  law  is,  that  where  the  equitable  and  legal 
elates  uoite  in  the  same  person,  the  equitable  estate  is  merged  in  the  legal. 

2.  A  grantor  or  mortgagor  cannot  prove  by  parol,  that  his  deed  or  mort- 
gage was  made  in  trust  for  the  use  and  bene^t  of  himself ;  such  proof  would 
be  in  contravention  of  the  statute  of  frauds. 

3.  If  the  answer  denies  the  trust,  such  trust  must  be  proved  by  legal  and 
competent  testimony,  though  the  answer  does  not  set  up  the  statute  of 
frauds  as  a  defence  to  the  alleged  trust. 

4.  For  many  purposes,  an  original  and  ctoss  cause  in  chancery  are  con- 
sidered «8  one  suit,  and  ordinarily  heard  together,  and  the  rights  of  all  the 
parties,  in  respect  to  the  matters  litigated,  are  settled  by  one  decree. 

5.  This  court  will  presume  that  the  pleadings  in  the  court  below,  were 
as  recited  in  the  decree. 

6.  The  answer  of  the  defendant  to  the  cross-bill,  may  be  considered  as 
substantially,  and  for  all  practical  purposes,  a  replication  to  the  defendant's 
answer  to  the  original  bill. 


Mr.  J.  E.  Cary,  for  appellant. 

Mr,  A.  Mills  and  Mr.  Vanatta,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  In  April,  1862,  Arthur  and  Westcott  filed 
their  bill  of  complaint  in  the  Court  of  Chancery,  agaiast  Al" 
exander  Whyte,  to  restrain  him  from  committing  waste  on 
certain  premises  to  which  they  claimed  title,  situate  in  the 
county  of  Morris.  The  defendant  filed  his  answer,  denying 
the  right  of  the  complainants  to  the  relief  sought,  upon  the 
ground  that  he  was  the  equitable  owner  of  the  premises  in 
question.  He  also  filed  a  cross-bill,  by  which  he  prayed  a 
decree  for  a  conveyance  to  himself,  by  Arthur  and  Westcott 
of  all  their  right,  titlS^^  and  interest  in  and  to  said  premises*. 
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The  Court  of  Chancery  decreed  in  favor  of  the  complainants 
in  the  original  Wll,  denied  the  rehef  sought  by  the  com- 
plainant in  the  cross-bill,  and  dismissed  the  samie  with  coets. 
It  appears  by  the  pleadings  and  proofs  before  us,  that  on 
the  28th  of  September,  1859",  Alexander  Whyte,  by  a  war- 
ranty deed  with  full  covenants,  conveyed  for  a  valuable  eon- 
sideration,  three  certain  lots  of  land,  situate  in  the  city  of 
New  York,  to  James  Whyte;  that  some  time  afterwards^  and 
prior  to  May,  1860,  James  Whyte  sold  and  disposed  of  the 
same  premises  last  mentioned,  and  received  the  considera- 
tion money  therefor,  and  purchased  therewith  the  premises 
in  dispute,  for  which  he  received  a  deed  from  one  Daniel  Til- 
lotson,  on  the  12th  of  May^  1860 ;  that,  on  the  21st  of  Febru- 
ary, 1861,  James  Whyte  and  wife  conveyed  the  Morris  county 
property  to  Alexander  Whyte,  by  warranty  deed,  for  the  con- 
sideration of  three  thousand  dollars,  subject  to  a  mortgage  of 
six  hundred  dollars;  that,  on  the  same  day  last  mentioned,  Al- 
exander Whyte  executed  a  mortgage  for  twenty- two  hundre*! 
dollars,  to  Emma  Whyte^  on  the  same  premises ;  that,  on  the  3d 
day  of  October,  1861,  Alexander  Whyte  and  wifereconveye<l 
these  premises  to  James  Whyte,  by  deed  of  warranty,  subject 
to  the  said  mortgages,  and  on  the  Slst  of  the  same  month  of 
October,  James  Whyte  and  wife  conveyed  them  to  Arthur 
Mud  Westcott,  to  whom  Emma  Whyte,  on  the  same  day,  as- 
signed her  mortgage  of  twenty-two  hundred  dollars.     Alex- 
ander Whyte  continued  the  actual  occupant  of  the  premises 
so  conveyed  to,  and  reconveyed  by  him,  up  to  the  time  of  th^ 
filing  of  the  original  bill.  The  allegation  of  Alexander  Whyte, 
the  appellant,  in  this  court,  is  that  the  premises  in  dispute 
were  purchased  for  him,  and  with  his  tnoney,  by  his  son, 
James,  of  Daniel  Tillotson,  and  that  James  thereupon  held 
the  property  for  him,  as  his  trustee.     He  must  maintain  this 
proposition,  or  he  has  no  standing  in  court.   The  money  paid 
lor  the  property,  was  the  proceeds  of  the  sale  of  the  New 
York  lots,  to  which  James  held  an  absolute  fee  simple  title,  at 
the  time  he  sold  and  conveyed  them.     After  carefully  con- 
sidering all  the  facts  and  circumstances,  so  fully  and  ablv 
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presented  to  us  by  the  counsel  of  the  appellant,  they  fail  to 
satisfy  us  that  the  consideration  money  received  by  James,  on 
his  sale  and  conveyance  of  those  lots,  in  equity^  belonged  to 
the  appellant.  The  burden  of  proof  is  upon  him,  and  having 
failed  to  maintain  the  fundamental  proposition  of  fact  on 
which  his  whole  right  to  relief  rests,  the  prayer  of  his  bill 
must  be  denied.  But  assuming  that  James  held  the  New 
York  property  in  trust  for  the  appellant,  and  that  when  he  sold 
it,  the  consideration  in  equity  belonged  to  the  appellant,  and 
that  the  purchase  by  James,  of  the  premises  in  dispute,  with 
•that  money,  and  the  subsequent  conveyance  of  these  premises 
by  him  to  the  appellant,  was  an  execution  of  the  trust,  the 
result  to  which  we  must  come  by  the  well  settled  rules  erf  law, 
is  that  the  equitable  and  legal  estates  uniting  in  the  same 
person,  the  equitable  estate  was  merged  in  the  legal,  and  the 
appellant's  title  was  full  and  complete.  Having  mortgaged 
the  premises  to  Emma  Whyte  for  twenty-two  hundred  dol- 
lars, he  afterwards  conveyed  them  to  James^  by  a  wari*anty 
deed  in  the  usual  form,  and  for  a  valuable  money  considera- 
tion. His  claim  in  this  suit  is,  that  this  last  mentioned  con- 
veyance to  James,  and  mortgage  to  Emma,  were  made  by 
him  in  trust  for  the  use  and  benefit  of  himself,  and  under- 
takes to  prove  it  by  parol.  This  is  in  direct  contravention  of 
the  statute  of  frauds,  which  enacts  that  "  all  declarations  of 
trust  or  confidences  of  any  lands,  tenement,  or  hereditaments, 
shall  be  manifested  and  proved  by  some  writing,  signed  by 
the  party  who  is,  or  shall  be,  by  law  enabled  to  declare  such 
trust,  or  by  his  or  her  last  will  in  writing,  or  else  they  shall  be 
utterly  void,  and  of  no  effect."  iVu:.  Dig,  330,  HiUehinson 
v.  TindaU,  2  Greens  CK  B.  357 ;  Servis  v.  Ndson,  1  McCar- 
ter  100 ;  Squire  v.  Harder,  1  Faige  494  ;  Rotthbun  v.  Rath- 
bun,  6  Barb.  S.  C,  R.  98 ;  Law  of  Trusts  and  Trustees,  by 
Tiffany  (J-  BuUard,  41,  42 ;  Leman  v.  Wkitley,  4  Russell 
423. 

It  was  contended  on  the  argument,  that  the  defendants  in 
the  cross-bill,  not  having  set  up  in  their  answer  the  defence 
of  the  statute  of  frauds,  against  the  parol  trust  alleged, 
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waived  it.  We  think  not.  The  trust  is  denied.  It  must  be 
l)roved  by  legal  and  competent  testimony.  Van  Duyne  v. 
Vredand,  1  Beas.  150.  The  view  we  have  taken  of  the  case, 
renders  it  unnecessary  to  consider  whether,  as  alleged  by  the 
appellant,  the  conveyance  by  James  Whyte  and  wife  to  Arthur 
and  Westcott,  was  procured  by  duress  of  imprisonment.  The 
appellant  cannot  avail  himself  of  that  abjection^  if  he  had  do 
title  to  the  premises  conveyed. 

It  is  contended  that  the  decree  of  the  Chancellor  is  errone- 
ous, so  far  forth  as  it  grants  the  complainants  the  relief  asked 
for  in  the  original  bill,  because  no  replication  was  filed  to  the' 
answer  of  the  defendant  to  that  bill,  the  evidence  was  not 
taken  in  that  cause,  and  in  fact,  the  hearing  b^bre  the  Chan- 
cellor was  in  the  cross  cause  only.  For  many  purposes,  an 
original  and  cross  cause  in  Chancery  are  considered  as  one 
suit,  and  ordinarily  heard  together,  and  the  rights  of  all  the 
parties,  in  respect  to  the  matters  litigated,  are  settled  by  one 
decree.  Story  s  Eq,  PL,  §  400,  401 ;  a  DanieWs  Ch.  Fro^- 
1761,  1752. 

The  decree  before  us  is  entitled  in  both  causes,  and  recites 
that  the  case  "  came  on  to  be  heard  upon  bill,  anawer,  repli- 
cation, &c.,  in  the  original  suit,  and  upon  cross-bill,  answer, 
replication,  Ac,  in  the  cross  suit."  If  this  recital  is  not  true, 
application  should  have  been  made  to  the  Chancellor,  to 
amend  the  decree  according  to  the  facts.  This  court  must 
presume  that  the  pleadings  in  the  court  below  were  as  stated 
in  the  decree.  The  objection  is  purely  technical.  If,  in  fact, 
no  replication  was  filed  in  the  original  cause,  (the  pleading? 
in  which  are  not  in  the  printed  case,)  and  objection  had  been 
made  before  the  Chancellor  at  the  time  of  the  argument,  he 
would,  undoubtedly,  have  given  leave  to  file  a  replication 
nunc  pro  tunc,  and  have  made  a  formal  order  that  both 
causes  should  be  heard  together  upon  the  pleadings  anJ 
prools  on  file.  Besides,  the  defendants'  answer  to  the  crosii- 
bill  is  substantially,  and  for  all  practical  purposes,  a  replica- 
tion to  the  defendant's  answer  to  the  original  bill. 
The  decree  must  be  aj£rmed  with  costs. 
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The  decree  of  the  Chancellor  was  aflSrmed  by  the  following 
vote: 

For  affirmance — Beasley,  C.  J.,  Bedle,  Clement,  Cor- 

NELISON,  DaLRIMPLE,  ElMER,  HaHIES,  KENNEDY,  VrEDEN- 

BURGH,  Wales,  Woodhull,    11. 
For  reversal — None. 
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Nathan  A.  Cooper,  appellant,  and  Eliza  Carlisle  and 

others,  respondents. 

1.  It  is  settled,  that  in  equity,  part  performance  will,  in  certain  cases, 
take  contrswts  out  of  the  provisions  of  the  statute  of  frauds,  requiring  them 
to  be  made  in  writing. 

2.  Courts  will  not  extend  their  exceptions  further  than  established  by 
decisions,  but  are  disposed  to  enforce  the  statute  as  wise  and  salutary  in  its 
effects. 

3.  In  order  to  take  any  contract  out  of  the  statute  of  frauds,  by  part 
performance,  it  is  required  :  1.  That  the  parol  agreement  be  clearly  proved. 
2.  That  the  contract  be  clear,  definite,  and  certain.  3.  That  the  contract 
and  remedy  be  mntual.  4.  That  the  complainant  be  not  in  laches,  either 
in  bringing  suit,  or  offering  to  perform  his  part. 

4.  Unsupported  parol  evidence  of  conversations  with  a  deceased  person, 
made  seventeen  years  after  the  conversations  took  place,  is  not  satisfactory 
proof  of  a  contract,  to  sustain  a  suit  for  specific  performance. 

5.  The  owner  of  lands  along  a  stream  above  a  dam,  said,  in  conversation 
with  a  mill-wright  engaged  in  raising  the  dam,  that  if  the  owner  of  the 
dam  would  pay  him  as  he  had  paid  U,  he  might  overflow  his  whole  farm. 
This  was  not  an  agreement  to  convey  the  right  to  overflow  the  land  at  the 
rate  per  acre  paid  to  H. 

6.  Although  it  may  be  held  in  some  cases  that  a  unilateral  contract,  or 
contract  by  which  one  party  is  bound  to  convey,  and  the  other  not  boond 
to  purchMe,  may  be  made  mutual  by  filing  a  bill  offering  to  perform,  so  as 
to  give  a  right  to  specific  performance,  yet  on  such  contract,  more  prompt- 
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ness,  both  in  offer  to  perform  and  io  bringing  suit,  is  required,  than  wbere 
the  contract,  is  mutual.  A  delay  of  fifteen  years,  or  until  the  value  of  the 
property,  or  the  rights  of  the  parties,  have  materially  changed,  will  bar  the 
suit. 

7.  That  the  owner  of  lands  above  a  dam,  stands  by  and  sees  the  dini 
raised  without  objection  or  protest,  is  not  such  acquiescence  as  will  bind 
him,  if  he  does  nothing  to  induce  or  encourage  such  raising;  especially, if 
at  the  time,  he  does  not  know  whether  it  will  cause  his  lands  to  be  over- 
flowed, or  will  be  used  by  the  owner  for  that  purpose  without  first  pur- 
chasing the  right  to  overflow. 


This  was  an  appeal  from  a  decree  of  the  late  Chancellor. 
The  facts  of  the  case  appear  in  the  opinion  of  the  court. 

J/r.  Vanatta  and  Mr,  McCarter^  for  appellant. 

Mr.  Pitney  and  Mr,  C.  Parker^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Zabriskie,  C.  The  appeUant,  Nathan  A.  Cooper,  filed 
his  bill  in  Chancery,  as  complainant,  against  the  respondents, 
for  two  objects:  one  of  which  was  to  compel  the  specific 
performance  of  a  contract  to  convey  lands,  or  an  easement 
of  overflowing  them  ;  the  other  to  enjoin  a  suit  at  law,  com- 
menced by  the  respondents  against  him  for  overflowing  land, 
and  all  future  suits,  on  the  ground  that  the  overflowing  was 
done,  and  the  dam  and  works  that  caused  it  were  ei'ected,by 
the  license  and  acquiescense  of  Thomas  M.  Carlisle,  now  de- 
ceased, from  whom  the  respondents  derive  title,  as  devisees. 

The  case  stated  in  the  bill  is  this : 

Nathan  Cooper,  in  1825,  purchased  a  mill  site  on  Black 
river,  in  the  township  of  Chester,  in  the  county  of  Morris, 
with  mill-dam,  and  a  saw  and  grist  mill;  in  1827  he  rebuilt 
the  mill,  and  in  that  year  and  in  the  year  1829,  he  raised  the 
height  of  the  dam  as  it  stood  until  1846.  He  died  in  1834, 
having  by  will  devised  this  mill  property  in  fee  to  the  com- 
plainant, his  nephew.  On  the  24th  of  November,  1845,  the 
complainant  purchased  of  the  heirs  of  Caleb  Horton,  de- 
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ceased,  about  nine  acres  of  land  on  said  river  above  his  dam, 
which  the  owners  for  years  before,  had  complained  was  wrong- 
fully overflowed  by  reason  of  said  dam  being  too  high.  The 
price  paid  was  forty  dollars  per  acre. 

In  1846,  the  complainant  repaired  his  mills,  his  tumbling 
dam,  raceway  trunk,  and  flume.  The  bill  of  complaint  alleges 
that  Vandoren,  the  complainant's  mill-wright,  suggested  to 
him  that  it  would  be  useful  to  raise  the  dam ;  that  on  con- 
sultation, it  was  thought  that  this  might  cause  back-water 
upon  a  very  little  of  the  land  of  Thomas  M.  Carlisle.  That 
the  complainant,  for  this  reason,  hesitated  about  raising  the 
dam,  lest  it  might  overflow  the  land  of  Carlisle,  who 'owned 
a  farm  on  Black  river,  some  distance  above  the  dam.  That 
shortly  afterwards,  Carlisle  came  to  the  dam,  where  Vandoren 
was  at  work,  and  Vandoren  said  to  him,  "we  talk  of  raising 
this  dam  some,  and  what  if  it  causes  the  water  to  flow  on 
your  land  ?  "  to  which  Carlisle  answered,  that  if  Cooper  would 
pay  him  as  well  as  he  paid  the  Horton's,  he,  (Cooper,)  might 
flow  all  of  his  farm.  That  in  a  few  days  after  this  conversa- 
tion, Vandoren  told  it  to  Cooper,  and  Cooper,  believing  from 
it  that  Carlisle  had  no  objections  to  increasing  the  height  of 
the  dam,  and  that  if  he  should,  by  raising  the  dam,  overflow 
any  of  Carlisle's  land,  he  would  convey  it  to  him  at  the  rate 
of  forty  dollars  an  acre,  consented  that  his  mill-wright  might 
raise  the  dam.  This  is  the  contract  of  which  specific  per- 
formance is  sought,  as  set  forth  in  the  bill. 

After  this,  while  Vandoren  was  engaged  in  raising  the 
dam,  Carlisle  came  there  and  inquired  how  much  he  was 
going  to  raise  the  dam,  to  which  Vandoren  replied,  that  he 
would  raise  it  the  thickness  of  the  stick  of  timber  on  which 
he  was  then  working,  the  thickness  of  which  was  nine  inches, 
and  which  Vandoren  measured  in  Carlisle's  presence,  who 
did  not  object  to  the  raising  of  the  dam,  or  the  proposed 
height  of  nine  inches,  but  said  "  well,  Cooper  is  good  enough/ 

Carlisle  saw  the  workmen  raising  the  dam,  in  passing  and 
repassing,  and  did  not  interfere  or  object :  after  it  was  raised, 
on  several  occasions,  Carlisle  asked  the  tenants  of  Cooper  to 
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raise  the  floodgate  of  the  dam,  when  the  water  in  the  river 
was  high,  so  that  he  cx)uld  giither  his  hay ;  this  was  requested 
as  a  favor,  not  demanded  as  a  right. 

The  bill  further  alleges  that  Carlisle  did  not  complain  to 
Cooper  of  back-water  on  his  land,  thougli  on  one  occjwion 
he  asked  him  to  pay  him  something  for  injury  done  to  his 
his  land  by  the  back-water,  or  to  come  and  see  about  it, 
but  in  such  manner  that  Cooper  did  not  attend  to  it,  and 
says  in  his  bill,  under  oath,  that  he  did  not  then  remember 
it,  but  only  had  an  indistinct  recollection  or  imprefleionofit, 
and  that  he  had  never  otherwise  heard  or  supposed  that  the 
dam  caused  any  back-water  upon,  or  damage  to,  Carlisle's 
lands.  That,  after  such  consent.  Cooper  raised  his  dam  not 
more  than  nine  inches,  and  placed  new  machinery  in  his 
mill,  adapted  to  such  increased  height,  and  expended  thus, 
from  fifteen  hundred  to  two  thousand  dollars.  That  after 
Carlisle's  death,  in  1855,  and  in  the  year  1857,  Eliza  Car- 
lisle, his  widow  and  devisee  for  life,  told  Cooper  that  the 
back-water  was  injuring  her  lands,  and  requested  bim  to 
.see  about  it.  That  he  examined  and  found  it  was  so,  and 
entered  into  negotiations  with  her  about  it,  which  were 
continued  without  result,  until  January,  1861,  for  nearly  six 
years,  when  she,  with  her  children,  who  are  the  respondents, 
brought  suit  at  law  for  the  damage,  which  suit  at  law  was 
restrained  by  the  injunction  in  this  cause. 

The  bill  prays  a  perpetual  injunction  against  suits  for 
raising  the  dam,  or  damages  by  overflowing,  and  that  the 
defendants  may  be  compelled  to  convey  to  the  complainant, 
Cooper,  so  much  of  the  land  as  is  overflowed  by  the  dam  as 
raised,  or  the  right  to  overflow  the  same,  upon  his  paying 
.such  compensation  as,  under  the  circumstances,  shall  be  equit- 
able -and  just. 

TLe  answer  of  the  defendants  denies,  from  information  and 
belief,  any  agreement  or  consent  by  Thomas  M.  Carlisle,  in 
his  life,  to  convey  the  land,  or  to  the  raising  of  said  dam, 
and  seits  forth  frequent  demands  on  the  complainant  for 
redress  and  compensation;  and  insists  that,  in  answer  to 
£aid  demands,  and  in  the  negotiations  about  settlement,  he 


JUNE  TERM,  1866.  629 


Cooper  V,  Carlisle  et  al. 


never  set  up  or  pretended  that  the  dam  was  raised  by  agree- 
ment with  or  consent  of  T.  M.  Carlisle. 

The  complainant  thus  claims  relief  on  two  grounds.  The 
first  is  that  Carlisle  made  a  contract  with  him  to  convey  to 
him  the  lands  which  should  be  overflowed  by  the  raising  of 
his  dam,  at  the  price  of  forty  dollars  per  acre ;  and  that  he, 
having  expended  money  in  part  performance  of  that  contract, 
by  raising  his  dam  and  enlarging  his  works,  is  entitled  to 
have  the  same  performed,  and  to  a  conveyance  of  the  land 
so  overflowed,  although  the  contract  was  not  in  writing. 
The  second  ground  for  relief  is,  that  as  the  dam  was  erected 
and  the  works  enlarged  by  the  license,  and  with  the  know- 
ledge and  acquiescence  of  Carlisle,  the  license  cannot  now  be 
revoked,  and  he  is  entitled  to  have  a  perpetual  injunction 
against  interfering  with  works  erected  with  his  knowledge 
and  acquiescence. 

It  is  now  well  settled  that,  notwithstanding  the  plain  words 
of  the  statute  of  frauds,  courts  of  equity  will  compel  the 
specific  performance  of  parol  contracts,  whore  they  have  been 
in  part  performed  or  executed,  in  caaes  where  such  part  per- 
formance would  work  a  fraud,  if  the  contract  was  not  fulfilled. 
2  Story's  Eq.  Jur.,  §  759,  761 ;  Fry  on  Spec.  Perf.,  p.  174,  § 
383,  ^c. 

The  wisdom  of  the  statute  of  frauds,  in  this  respect,  has 
been  manifested  by  the  many  doubts  and  difficulties  arising 
from  this  departure  from  it,  and  is  further  shown  by  the 
painful  uncertainty  of  the  parol  evidence  in  this  very  case, 
and  t  fully  agree  with  Chancellor  Kent  in  his  observations 
in  PhiUips  v.  Thompsorif  1  Johns,  Ch.  R.  149.  "  This  case, 
like  many  others,  shows  the  great  utility  of  the  statute  of 
frauds,  and  the  danger  of  relaxing  the  sanction  of  its  pro- 
visions; I  agree  with  those  wise  and  learned  judges  who 
have  declared  that  the  courts  ought  to  make  a  stand  agsdnst 
any  further  encroachment  upon  the  statute,  and  not  to  go 
one  step  beyond  the  rules  and  precedents  established."  See 
.  also  German  v.  Machin,  6  Paige  293 ;  1  Story's  Eq,  Jur.^ 
1765. 

Vol.  n.  2  y 
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Now,  to  this  established  doctrine  of  the  courts  of  equity, 
that  part  performance  will  take  a  parol  contract  to  convey 
lands,  out  of  the  statute  of  frauds,  there  are  certain  liraitationa 
which  are  as  well  settled  as  the  doctrihe  itself.  We  are  not 
willing  to  carry  the  doctrine  bdyond  these  established  limiUi- 
tions.  Among  these  it  is  established :  1.  That  the  parol 
agreement  must  be  clearly  proved  to  the  satisfaction  of  the 
court.  Phillips  v.  Thompson^  1  Johns,  Ch,  R.  149 ;  1  Story  t 
Eq.  Jut.,  §  764 ;  Smith  v.  Mc  Veigh,  3  Stockt.  239.  2.  The 
contract  proved  must  be  clear,  definite,  and  certain,  both  a3 
to  its  terms  and  subject  matter.  1  Story's  Eq.  Jur.,  §  764; 
Ld,  Stuart  v.  London  ^  N.  W.  RaUway  Co.,  1  De  Gex,  M. 
^-  (?.  721.  3.  That  the  contract  and  remedy  in  this,  as  in 
all  other  cases  of  specific  performance,  must  be  mutual.  1 
Story's  Eq.  Jur.,  §  723 ;  Fnj  on  Spec.  Perf,,  §  286 ;  Benedidv. 
Lynch,  1  Johns.  Ch.  R.  370 ;  German  v.  Machin,  6  Paigt 
288;  Bronson  v.  CahiU,  4  McLean  19 ;  Smith  v*  McVeigh, 

3  Stockt.  239.  4.  The  complainant  must  not  be  guilty  of 
lachesj  either  in  offering  to  perform  his  part  or  in  bringing 
his  suit.  Fry  on  Spec.  Pe?/.,  §  730 ;  1  Story's  Eq.  Jur.,  §  771 ; 
Milward  V;  Earl  Thanet,  5  Vesey  720,  {h) ;  Eads  v.  Vi'iUiamr 

4  De  Gex.  M.  ^  G.  691 ;  Heafhy  v.  HiU,  2  Sim.  ^  Stu,  20. 
With  regard  to  the  proof,  the  mere  lapse  of  time  where 

the  contract  is  denied  by  the  answer,  as  it  is  here,  makes 
mere  unsupported  parol  proof,  taken  seventeen  years  after 
the  conversations  to  which  it  relates,  unsatisfactory.  Van- 
•loren  proves  the  conversation  with  him,  as  set  forth  in  the 
uill,  substantially^  and  that  uf>on  his  telling  Cooper  what 
Carlisle  had  said.  Cooper  gave  directions  to  go  on  with  the 
work,  and  rai.se  the  dam.  This  conversation  with  Carlisle  ^-y 
Vandoren,  is  the  contract  on  which  the  bill  was  filed,  ami,  i^ 
we  believe  the  statements  in  the  bill  sworn  to  by  the  com- 
l»lainant,  and  the  evidence  of  Vandoren,  it  is  the  contractor 
which  the  dam  was  raised.  Of  this  contract  or  conversation, 
It  is  enough  to  say,  that  it  does  not,  in  law  or  in  equity, 
.imount  to  a  contract  on  which  a  suit  can  be  based  or  de- 
lended.     It  is  a  mere  statement  by  Carlisle,  upon  inquiry, 
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that  he  would  be  willing  to  sell  the  whole  or  part  of  bis  form, 
at  the  price  paid  the  Hortons.  It  proceeded  no  further,  it 
was  not  even  an  unaooepted  offer,  and  if  the  court  was  willing 
to  grant  relief  upon  a  contract,  proved  by  recollections  of 
conversations  at  the  end  of  seventeen  years,  this  conversa- 
tion amounts  to  no  contract,  and  no  relief  could  be  given. 

But  another  contract  is  attempted  to  be  proved  by  James 
H.  Douglas,  made  by  conversations  with  him  on  different 
occasions  about  the  time  of  repairing  the  dam.  The  contract 
is  about  the  same  subject  matter,  but  it  is  a  different  contract. 
It  might  be  sufficient  to  say  with  regard  to  it,  that  no  relief 
could  be  granted  on  this  contract,  upon  this  bill.  It  is  as  if 
in  a  bill  of  foreclosure,  a  mortgage  was  sot  forth,  void  on  its 
face,  for  usury,  or  want  of  stamp,  or  some  other  cause,  and 
there  should  be  offered  in  support  of  the  bill  another  mort- 
gjige,  of  different  date,  payable  at  a  different  time,  free  from 
these  defects,  but  given  for  the  same  money ;  it  is  clear,  this 
would  not  be  merely  a  variance  but  a  different  contract,  and 
no  relief  could  be  had  in  that  suit.  But  the  relief  in  this  suit 
would  not  be  granted  if  the  bill  had  set  out  the  Douglas  con- 
tract, because  the  court  are  not  satisfied  with  the  proof.  It 
is  a  contract,  the  efficacy  of  whicl  depends  entirely  upon  the 
accurate  recollection  by  the  witness,  of  the  words  of  the  con- 
versations in  "which  it  was  alleged  to  be  made.  It  is  proved 
by  a  witness,  who  was  a  mere  tenant  of  the  mill,  who  had 
been  absent  from  the  state  for  seven  years,  and  from  the 
premises  much  longer,  and  had  had  nothing  to  recall  the 
affair  to  his  memory.  Few  men  could  recollect  a  conversation 
at  all,  very  few,  I  may  say  none,  without  a  memory  such  as 
would  constitute  a  prodigy,  could  remember  it  with  any  ac- 
curacy of  detail,  for  this  length  of  time,  without  the  aid  of 
some  memorandum  or  other  matter  to  refresh  and  support 
the  memory.  That  he  remembered  several  different  conver- 
sations, which  together  supply  precisely  all  that  is  necessary 
to  make  a  contract,  is  suspicious,  but  alone  would  not  be  suf- 
ficient to  impeach  his  credit.  The  fact  that  he  was  discovered 
and  sworn  on  an  accidental  visit  from  the  west,  a  year  after 
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the  complainant  had  seemingly  rested  his  testimony,  is  sus- 
picious, too,  hut  may  be  explained.     But  besides  the  impro- 
bability of  recollecting  these  conversations  at  this  length  of 
time,  great  doubt  is  thrown  over  this  testimony  by  two  facts; 
the  first,  which  appears  by  the  bill  and  the  complainant's 
evidence,  is  this,  that  the  complainant,  at  the  complaints  in 
Carlisle's  life^  and  in  the  negotiations  with  his  widow  after 
his  death,  and  above  all,  in  his  instruction  to  counsel  at  the 
filing  of  his  bill,  had  forgotten  that  any  such  agreement  was 
made.     It  appears  to  me  impossible  that  Cooper  could  have 
forgotten  it,  if  it  had  been  made  in  the  manner  stated  by 
Douglas,  he,  Cooper,  having  had  continually,  for  years,  so 
many  complaints  that  would  have  recalled  it  to  his  mind. 
He  went  on  negotiating  about  thirty  dollars  a  year,  entirely 
forgetting  that  he  had  a  contract  for  the  whole,  at  forty  dol- 
lars per  acre  ;  he  never  once  mentioned  it  before  filing  this 
bill.     The  second  fact  is,  that  the  defendant,  Eliza  Carlisle* 
never  heard  her  husband  in  his  lifetime,  mention  this  agree- 
ment, though  aixe  heard  him  complain  of  the  overflowing  of 
the  water,  both  to  Cooper  and  in  his  absence ;  her  answer  oa 
this  is  fairly  responsive  to  the  bill,  and  is  evidence.   The  wife 
of  a  farmer  of  moderate  cirdlimstances,  who  has  her  husband's 
confidence,  as  Mrs.  Carlisle  had,  judging  from  his  will,  is 
usually  told  of  the  bargains  and  changes  made  by  her  hus- 
band about  the  farm,  and  could  in  a  case  like  this  hardly 
forget  it.     We  think  it  more  probftble  that  both  these  wit- 
nesses^ and  especially  Douglas,  in  their  efibrts  to  recollect 
the  particulars  of  conversations  on  a  matter  that  they  had 
doubtless  heard  talked  of^  by  one  or  both  parties,  or  at  second 
hand,  are  mistaken,  than,  that  the  complainant  should  have 
forgotten  it  for  sixteen  years,  and  Mrs.  Carlisle  entirely. 
Again,  these  two  witnesses  were  present  at  the  raising  of  the 
dam  in  1846.    Douglas  swears  that  the  sill  of  the  dam  was 
raised  nine  inches,  and  in  this  he  is  supported  by  Axtell,  the 
mason  who  repaired  the  wall,  and  laid  the  stone  on  which 
that  sill  was  then  placed.     Vandoren  swears  that  the  sill'was 
not  raised,  and  in  this  he  is  supported  by  Crater,  who  helped 
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him  put  that  sill  in  its  place.  This  matter  of  fact,  in  which 
they  all  took  part,  and  saw  with  their  eyes,  and  which  was 
the  material  fact  in  the  alteration,  witnesses  would  be  eX' 
pected  to  rooollect,  when  they  could  not  accurately  remember 
conversations,  or  the  words  used  in  them ;  yet  about  this  fact 
the  two  witnesses  relied  upon  to  prove  the  two  contracts 
diflfer,  and  contradict  each  other.  I  have  no  doubt  they  differ 
in  good  faith,  and  that  the  one  with  Crater  believes  that  the 
sill  was  not  raised,  and  the  other  believes  with  Axtell  that 
it  was.  But  we  cannot  rely  on  either  at  this  distance  of  time, 
Xo  recollect  with  accuracy,  a  parol  contract  set  up  against 
the  provisions  of  the  statute  of  frauds. 

Secondly :  This  contract  is  uncertain,  both  as  to  the  price 
and  as  to  the  land.  Vandoren  says,  as  to  the  price.  Cooper  was 
to  pay  as  well,  or  as  liberal,  as  he  had  paid  the  Hortons  for 
their  land.  What  does  this  mean  ?  the  same  price  per  acre, 
ox  the  same  price  in  proportion  to  the  value  ?  The  most 
natural  meaning  of  liberal  would  be  the  latter,  Douglas  says, 
"  what  he  gave  the  Hortons  for  their  land ;"  does  this  mean 
the  same  price  per  acre,  or  the  same  gross  sum  for  the  part 
wanted  ?  A  good  argument  might  be  made  on  either  side  of 
this  question.  The  same  uncertainty  rests  on  the  quantity 
of  land ;  according  to  some  of  the  witnesses,  the  dam  was 
raised  only  nine  inches;  according  to  others  it  was  raised 
much  rooire,  and  some  of  the  testimony  would  make  it  thirty- 
one  inches.  Was  the  contract  to  convey  as  much  land  as  a 
raise  of  nine  inches  would  overflow  ?  or  as  much  as  the  height 
to  which  be  might  then  raise  it,  or  prepare  to  raise  it,  would 
overflow  ?  How  much  land  did  complainant  overflow  ?  The 
bill  does  not  set  it  forth,  or  describe  it,  but  intends  to  leave 
the  court  to  grope  after  it,  and  find  it  out.  And  if  the  contract 
was  not,  on  its  face,  uncertain  as  to  its  construction,  and  admit- 
ting, what  is  undoubtedly  a  correct  and  settled  principle,  that 
when  the  land  is  defined,  the  court  will  have  the  metes  and 
bounds  settled  and  ascerti^ined,  and  the  quantity  calculated, 
yet  in  this  case,  from  the  uncertainty  of  the  testimony  as  to 
what  was  the  height  of  the  dam  in  1846,  as  used  with  loose 
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boards,  and  what  was  the  height  to  which  it  was  raised,  it 
would  be  practically  impossible  to  arrive  at  any  satisfactory 
result  as  to  the  quantity  overflowed. 

As  to  the  mutuality.  By  the  agreement  set  forth  in  the  bill 
and  proved  by  Vandoren,  the  complainant  was  not  bonnd  to 
anything.  By  the  contract,  proved  by  Donglas,  he  agreed 
to  pay  for  what  he  overflowed,  but  did  not  agree  to  overflow 
or  purchase  any.  Upon  the  doctrine  estaWished  in  many 
cases,  that  an  optional  or  unilateral  contract  is  made  mutual 
by  the  filing  of  the  bill  asking  for  a  conveyance,  the  Douglas 
contract  would  be  relieved  from  the  want  of  mntuality,  were 
it  not  that  the  bill  does  not  settle  or  define  how  much  land 
it  accepts  or  ofiers  pay  for,  and  that  the  time  elapsed  before 
the  filing  of  the  bill,  fifteen  years,  far  exceeds  the  reasonable 
time  allowed  a  purchaser  to  accept  an  optional  contract. 

But  the  laches  of  the  complainant,  both  in  offering  to  per- 
form his  part  of  the  contract,  and  in  filing  his  bill,  is  a  full 
and  complete  bar  to  relief  in  equity,  if  there  were  no  other. 
There  is  no  reason  given  for  the  delay.  The  excuse  offered 
that  the  complainant  was  too  much  engaged  with  other 
matters,  is  not  only  frivolous  of  itself,  but  the  very  offer 
shows  that  there  was  no  other  reason  for  the  delay.  It  was 
a  case  that  required  prompt  and  immediate  action  ;  it  was  an 
unilateral  contract,  which,  more  than  others,  requires  prompt- 
ness ;  and  the  option,  as  to  how  much  he  would  overflow  by 
raising  his  dam,  was  with  him.  He  knew  whether  the  sill 
was  raised  nine  inches,  whether  the  cap  jwece  was  raised 
nine  inches  more,  how  wide  were  the  boards  on  the  old  sill, 
and  above  all,  of  what  width  he  intended  to  use  boards  on  the 
new  sill.  It  was  his  duty,  as  soon  as  he  had  fixed  his  dam 
as  he  wanted  it,  to  ascertain  by  survey  and  accurate  experi- 
ment, whether  he  raised  the  water  at  all,  and,  if  any,  how 
much,  on  Carlisle  s  land,  and  how  much  land  he  wanted. 
Had  he  delayed  this  a  year,  there  might  have  been  a  question 
whether  he  was  not  too  late.  In  other  contracts,  not  so 
peculiarly  optional  and  unilateral  as  this,  two  years'  and  three 
years'  delay  have  been  held  too  long.    And  in  no  case  brought 


JUNE  TERM,  1866. 


Coop«r  V.  Carlula  at  b1. 


to  our  attention,  has  a  delay  so  long  as  this,  where  the  con- 
tract  on  the  part  of  the  complainant  waa  wholly  unper- 
formed, been  overlooked,  even  vrith  reasons  accounting  for  it. 

In  this  Ciise,  the  comptainaDt  has  waited  until  Carlisle,  who 
made  the  contract,  was  dead.  The  answer  was  important 
his  respoDsirs  oath  would  have  neutralized  and  destroyed  the 
testimony  of  Vandoren  and  Douglas,  if  he  denied  their  alleged 
agreements.  He  has  waited  until  the  raising  of  the  dam 
in  1829  baa  ripened  into  a  right,  and  the  starting  point  from 
which  to  measure  the  increase  of  overflow  might  be  different. 
The  value  of  land  might  be,  and  probably  is,  very  different. 
And  the  evidence,  by  which  it  must  be  ascertained  how  much 
land  is  overflowed  by  the  raising  of  the  dam,  is  difBeult  to 
procure,  and  uncertain  and  unsatisf  tctory  in  its  results. 

The  second  ground  on  which  the  plaintiff  seeks  relief, 
(license  and  acquiescence  on  part  of  T.  M.  Carlisle,)  cannot 
avail  him  here.  The  evidence,  however  uncertain,  shows  that 
the  complainant  inquired  of  Carlisle  whether  he  would  sell 
liim  the  land,  if  it  should  turn  out  tliat  the  raising  of  the 
dam  should  overflow  any  of  it.  There  was  no  license  pre- 
tended by  the  complainant's  bill  or  evidence,  except  such  as 
was  included  in  a  contract  or  offer  to  sell ;  it  was  not  in- 
tended, nor  was  it  in  terms,  a  license  to  overflow  Carlisle's 
land.  The  doctrine  of  acquiescence  has  no  place  in  this 
cause ;  Carlisle  saw  the  dam  being  raised,  but  did  not,  by 
his  acta  or  silence,  deceive  the  complainant  as  to  his  right  to 
erect  it.  Ho  did  not,  as  the  cases  require  to  constitute  ac- 
quiescence, encourage  him  in  it,  inducing  him  to  think  that 
he  would  not  complain  of  any  injury.  On  the  contrary,  he 
was  made  to  believe  that  it  was  very  doubtful  if  the  raising 
of  the  dam  would  do  him  any  injury,  and  that  if  it  did,  Cooper 
would  pay  a  satisfactory  compensation.  To  the  raising  of 
the  dam,  he  had  not  tlie  right  to  object;  to  the  flowing  of  his 
land,  he  had ;  but  he  did  not  know  that  it  would  be  overflowed 
by  the  raise  of  nine  inches,  nor  does  it  appear  that  it  was; 
(ktoper  alleges  in  bis  bill  that  he  supposed,  during  the  life  of 
Cftrlule,  that  "  said  dam  did  not  do  any  damage  to  any  of 
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the  lands  of  said  Thomas  M.  Carlisle."    Under  these  circum- 
stances, no  acquiescence  could  bind. 

We  are  of  opinion  that  the  appellant  was  not  entitled  to 
any  relief,  and  that  the  decree  of  the  Chancellor  dismissing 
his  bill,  should  be  affirmed. 

The  decree  was  affirmed  by  the  following  vote : 

For  offimiance^-TnE  Chancellor,  Bedle,  Clement, 
Elmer,  Haines,  Vail,  Vredenburgh,  Wales,  Woop.   9. 

For  reversal — Cornelison,  Kennedy.     2, 


In  the  matter  of  the  application  op  John  H.  Andersok, 
GUARDIAN  OF  WiLLiAM  D,  THOMPSON,  an  infant. 

An  appeal  will  not  lie  from  an  order  of  the  Chancellor,  refusing  to  order 
a  special  guardian  appointed  hy  him,  to  pay  over  the  moneys  derived 
from  a  sale  of  the  minor's  lands  to  the  general  guardian,  in  the  mode  ao- 
thorized  by  the  act  of  1865,  (Pamph.  Laws  790);  the  power  of  the  Chan- 
cellor in  that  respect  being  entirely  discretionary. 


Mr.  Vanatta,  for  appellant, 
Mr.  Wilson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice.  The  appellant  is  the  general  guar- 
dian of  William  D.  Thompson,  an  infant,  whose  lands  have 
been  sold  by  order  of  the  Chancellor,  in  pursuance  of  the 
act  entitled  "  An  act  relative  to  the  sale  and  disposition  of 
the  real  estates  of  infants,"  {Nix.  Dig.  359.)  The  moneys 
arising  from  this  sale,  at  the  time  of  the  inception  of  these 
proceedings,  were  in  the  hands  of  the  special  guardian  a{>- 
poiuted  in  the  Court  of  Chancery,  and  were  invested  in  an- 
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questionable  securities.  In  this  posture  of  afifairs,  the 
appellant  filed  his  petition  in  that  court,  seeking  to  have 
these  funds  transferred  to  him,  as  the  general  guardian  of  the 
minor,  by  force  of  the  supplement  to  the  act  above  referred 
to,  approved  April  5th,  1865,  {Pamph,  L,  790.)  It  is  not  de- 
nied that  the  appellant  has  conformed  to  all  the  requirements 
of  this  supplementary  act,  so  as  completely  to  qualify  him- 
self to  be  the  legal  custodian  of  the  funds  in  question.  The 
Chancellor,  conceiving,  apparently,  that  it  was  not  for  the 
interest  of  the  infant  to  suflfer  these  moneys  to  be  removed 
from  the  supervision  of  a  court  of  equity,  refused  to  grant 
the  application,  and  it  is  from  this  order  that  the  present 
appeal  has  been  taken. 

Upon  the  argument  before  this  court,  on  the  part  of  the 
respondent,  the  point  was  raised  whether  the  order  thus 
drawn  in  question,  is  of  a  nature  to  which  an  appeal  will  lie. 

As  this  objection  touches  the. jurisdiction  of  this  court,  it 
becomes  of  course  necessary  to  dispose  of  it,  in  limine. 

The  exception  to  the  appellate  power  of  this  court  in  this 
case,  proceeds  on  tha  assumption  that,  by  the  supplement  of 
1865,  the  appellant,  upon  a  compliance  with  its  provisions, 
did  not  entitle  himself,  as  of  right,  to  the  fund  in  the  Court 
of  Chancery,  but  that  the  question  of  the  retention  of  such 
fund  in  that  court,  or  the  transfer  of  it  to  him,  was  a  matter 
confided  by  the  legislature  to  the  sound  discretion  of  the 
Chancellor. 

If  this  view  of  the  authority  of  the  Chancellor  over  the 
moneys  in  dispute  be  correct,  there  seems  to  be  no  doubt 
that  the  appeal  in  this  case  has  been  improvidently  taken. 
An  order  or  decree  of  the  Court  of  Chancery,  in  a  matter 
resting  entirely  in  discretion,  is  not  the  proper  subject  of  an 
appeal.  The  rule  is  much  too  well  settled  to  justify  the  te- 
dium of  a  superfluous  argument  in  its  support,  but  for  the 
purpose  of  illustration  of  the  extent  of  the  doctrine,  the  fol- 
lowing examples  may  be  cited.  Thus  it  has  been  held,  that 
an  appeal  from  a  motion  for  a  re-hearing  will  not  lie. 
WiUiameon  v.  Syer,  4  Wend.  172.    Nor  on  a  refusal  to 
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vacate  an  order,  that  a  bill  be  taken  pro  confesso.  Eotdey 
V.  Van  Benthui/sen,  16  Wend,  382.  Nor  on  the  refusal  of 
the  court  to  remove  an  executor  and  appoint  a  receiver. 
Rogers  v.  Hosack's  exra^  18  Wend.  330.  And  the  same 
])rinciple  was  clearly  admitted,  and  partly  acted  upon,  in  the 
ciises  of  Garr  v.  HiUy  1  HalsL  Ch,  E,  641 ;  and  The  Attor- 
7W/- General  v.  City  of  Faterson,  1  Stockt.  625.  The  rule 
of  law  upon  this  branch  being  therefore  free  from  all  uncer- 
tainty or^obscurity,  the  only  question  we  are  called  upon  to 
decide  is,  as  to  the  proper  construction  of  the  statute  which 
lias  been  already  mentioned— I  allude  to  the  act  of  1865. 
This  is  a  supplement  to  the  act  which  authorizes  a  sale  of  the 
infant's  lands  by  a  special  guardian,  appointed  by  the  Court 
of  Chancery,  and  it  provides  that,  after  such  sale  has  been 
made,  and  such  special  guardian  has  performed  the  duties 
required  of^him,  one  of  which  is  to  invest,  under  the  con- 
trol of  the  court,  the  proceeds  of  the  sale  of  such  lands, 
to  use  the  statutory  language,  "  it  shall  be  lawful  for  the 
Chancellor  to  make  an  order  directing  said  guardian  to  pay 
the  proceeds  arising  from  the  sale  of  said^  real  estate,  belong- 
ing to  said  infant,  to  the  general  guardian  of  said  infant,  if 
any  such  guardian  has  been  appointed,  upon  the  said  gene- 
ral guardian  giving  bonds,  &c."  These  are  the  terms  in 
which  is  given  the  power  to  shift  the  funds  from  the  hands 
of  the  special,  to  those  of  the  general  guardian ;  and  the 
single  problem  is,  do  they  confide  a  discretion  to  the  Chan- 
cellor ?  It  is  not  pretended  that  the  words  are  mandatory ; 
the  intelligent  counsel  of  the  appellant  would  not  press  the 
argument  to  that  excess ;  for  it  is  obvious,  in  many  cases 
it  would  be  purely  injurious  to  the  interest  of  the  infant,  to 
remove  the  funds  fron;  the  protection  of  the  court.  If,  for 
example,  the  personal  estate  under  the  control  of  the  general 
guardian  were  ample  for  all  the  purposes  of  maintenance 
and  education,  there  would  seem  little  propriety,  under  ordi- 
nary circumstances,  in  transferring  to  him  the  proceeds  of 
the  real  estate  which,  for  all  the  purposes  of  inheritance,  are, 
by  the  statute,  madq  to  preserve  the  qualities  whiQh  they 
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possessed,  prior  to  their  transformation  into  personalty.  This 
extreme  point,  therefore,  was  not  claimed ;  but  it  was  in- 
sisted that  the  discretion  given  to  the  Chancellor  was  not  an 
arbitrary  one,  but  was  judicial  in  its  character,  and  its  ex- 
ercise, in  consequence,  was  liable  to  review.  The  obvi- 
ous answer  to  this  suggestion  is,  that  all  discretion  confided 
to  a  court  is  judicial,  and  not  arbitrary;  and  that  the  discre- 
tion exercised  in  this  case,  being  possessed  of  no  peculiarity, 
must  be  regulated  by  the  common  rule.  It  seems  to  me, 
that  upon  any  admissible  construction  of  the  statute,  no 
rational  doubt  can  remain.  The  statutory  concession  is,  it 
shall  be  lawful  for  the  Chancellor  to  make  the  transfer ;  that 
is,  whenever,  in  the  exercise  of  a  circumspect  judgment,  in 
his  opinion,  the  interest  of  the  infant  will  be  promoted  by 
the  change,  authority  is  conferred  to  cause  it  to  be  made.  I 
am  at  a  loss  to  comprehend  how  any  subject  can  be  more 
simply  a  thing  of  discretion.  Precedents,  in  coming  to  a 
determination,  are  not  to  be  followed,  and  there  is  certainly 
no  definite  rule  of  law  or  equity  which  can  be  taken  as  a 
guide.  Good  sense  and  practical  knowledge  are  alone  to  bo 
consulted.  If,  at  this  time,  this  court  should  undertake  to 
review  the  action  of  the  court  below  in  refusing*  the  order  in 
question,  upon  what  principle  could  we  proceed,  except  to 
decide  the  question  involved  according  to  the  dictates  of 
common  sense ;  and  this  vrould  be  merely  to  substitute  the 
discretion  of  this  court  for  the  discretion  of  the  Chancellor. 

My  conclusion  is,  that  the  order  in  this  case  was  a  matter 
lying  altogether  in  discretion,  and  is  not,  on  that  account, 
appealable. 

Let  the  appeal  be  dismissed. 

The  appeal  was  dismissed  by  the  following  vote : 

For  dismissal — Beasley,  C.  J.,  Bedle,  Clement,  Cor- 
NELisoN,  Dalrimple,  Fort,  Vail,  Vredenburgh,  Wood- 
hull.    9. 

Cfan^m— Elmer,  Haines,  Kennedy.    3. 
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Catharine  Howell  and  others,  appellants,  and  Joseph  X. 

TuTTLE,  trustee,  respondent. 

1.  The  testator  directed  his  trustees  to  pay  over  the  income  of  his  estate 
in  three  and  one- eighth  par  U,  to  wit:  one-third  part  to  his  daughter,  C.  H.; 
one- third  part  to  his  daughter,  S.  B.,  and  one- third  and  one-eighth  parts  to 
his  daughter,  M.  D.  Held^  tliat  M.  D.  was  entitled  to  one-eighth  more  of 
the  whole  estate  than  either  of  her  sisters,  making  ten  twenty -fourths  for 
M.  D.,  and  seven  twenty-fourths  for  C.  H.  and  S.  B.,  each. 

2.  The  testator  also  directed,  in  case  of  the  death  of  either  daughter, 
without  children,  that  his  trustees  should  pay  the  income  arisitig  from  his 
estate,  in  the  proportions  aforesaid,  to  his  surviving  daughters,  stating  hii 
intention  that  the  share  of  such  daughter  should  sink  into,  and  constitute 
a  part  of  his  estate  in  the  hands  of  his  trustees,  and  the  income  arising 
therefrom,  he  divided  among  his  surviving  daughters  in  manner  aforesaid. 
Held,  that  if  C.  H.  should  die  without  children,  her  share  would  be  a  part 
of  the  whole  income,  and  M.  D.  entitled  to  one-eighth  more  of  the  whole 
than  S.  B.,  and  not  to  one-eighth  more  of  the  whole,  and  one-eighth  more 
besides,  than  S.  B.,  of  the  share  of  C.  H. 

3.  The  same  rules  apply  to  the  disposition  of  the  principal  sum  under 
this  will. 


The  opinion  of  the  Chancellor  is  reported  ante,  p,  176. 
Mr.  J.  P.  Bradley f  for  appellants. 
Mr.  C,  Parker  J  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  The  bill  in  this  case  was  filed  by  the  trustee, 
to  ascertain  the  shares  of  principal  and  income,  of  certain 
legatees  under  the  will  of  David  Doremus,  deceased.  The 
testator  bequeathed  and  devised  to  the  complainant  and  Wil- 
liam A.  Myer,  as  trustees,  (the  said  Myer  having  deceased, 
leaving  the  complainant  the  sole  trustee),  the  residue  of  his 
personal  and  real  estate,  to  receive  the  rents,  issues,  and 
profits  of  his  real  estate,  and  the  interest  and  income  of  his 
personal  estate,  and  in  trust  further,  as  follows:  "To  pay 
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over  all  the  interest  and  income,  rents,  issues,  and  profits 
arising  from  my  said  estate,  after  deducting  all  legal  charges 
on  the  same,  in  three  and  one-eighth  parts,  to  wit:  one-third 
part  to  my  daughter)  Catharine  Howell ;  one-third  part  to 
my  daughter,  Sally  Brogaw ;  and  one-third  and  one-eighth 
parts  to  my  daughter,  Maria  Duncan.**  The  question  aris- 
ing upon  this  language,  is  as  to  the  shares  of  each  of  the 
three  daughters.  In  determining  it,  we  must  look  for  the 
intention  of  the  testator,  as  gathered  from  these  words,  or 
taken  in  connection  with  other  parts  of  the  wilh  The  appel- 
lants contend  that  Maria  Duncan  should  not  receive,  as  is 
claimed  by  her,  one-eighth  more  of  the  whole  than  either  of 
the  other  two  daughters,  but  that  the  estate  should  be  di- 
vided into  three  parts,  in  such  way  as  that  two  of  them  will 
be  equal  to  each  other,  and  the  other  part  exceed  either  of 
the  two  parts  by  one-eighth,  the  result  of  which  would  be 
eight  twenty  ^fifths  to  Catharine  Howell  and  Sally  Brogaw, 
each,  and  nine  twenty-fifths  to  Maria  Duncan,  making  her 
share  exceed  either  of  the  shares  of  her  two  sisters,  by  one- 
eighth  thereof)  or  one  twenty-fifth  of  the  whole. 

This  construction,  I  think,  cannot  be  sustained.  The  simple 
and  natural  construction  is,  that  the  testator  intended  that 
Maria  should  have  one-eighth  more  of  the  whole  estate  than 
either  of  her  sisters,  and  that  although  there  were  but  three 
legatees,  yet,  as  a  mode  of  ascertaining  their  shares,  and  to 
give  Maria  the  one-eighth  more  of  the  whole  than  the  others, 
he  intended  that  it  should  be  divided  into  four  parts,  one  of 
which  parts  should  be  one-eighth  of  the  whole,  and  the  other 
parts  each  one-third  of  the  remainder,  after  deducting  the 
one-eighth.  He  first  divides  the  estate  into  three  and  one- 
eighth  parts;  that  is,  into  three  parts  and  one-eighth  part, 
not  into  thirds  of  the  whole,  and  one-eighth  of  the  whole,  as 
that  would  be  impossible,  but  into  such  proportions  as  that 
there  will  be  three  parts  and  om-eighth  part.  The  one-eighth 
part  is  particularly  designated  as  one  of  the  parts,  and  the 
other  thriee  parts  are  to  be  ascertained  by  dividing  the  resi- 
due, after  deducting  the  one-eighth,  into  three  parts.    This 
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division  was  merely  intended  to  carry  out  the  object  of  giv- 
ing Maria  one-eighth  more  of  the  whole,  than  either  of  ibe 
others.     Taking,  then,  the  estate  as  so  divided  into  the  four 
parts,  viz.  one-eighth  of  the  whole^  and  the  residue  into  three 
parts,  the  testator  bequeathed  the  oyie-third  part  to  Catha- 
rino  and  Sally  each,  using  the  term  one-third  part,  to  desig- 
nate one  of  the  parts  into  which  the  estate  was  divided,  and 
not  the  one- third  part  of  the  whole  estate ;  and  after  bequeath- 
ing one-third  so  designated,  to  each  of  the  daughters,  Cath- 
arine and  Bally,  there  remained  two  other  of  the  designated 
parts,  viz.  the  one-third^  and  one-eiffhth  parts,  which  he  be- 
queathed to  his  daughter,  Maria.     It  appears  to  me  that 
this  was  a  very  easy  and  practical  mode  of  ascertaining  the 
shares  of  each,  based  upon  the  intention  of  allowing  Maria 
to  have  one-eighth  more  of  the  whole  estate,  than  the  other 
two  legatees.     In  another  part  of  the  same  item  of  the  will, 
wherein  the  testator  directs  his  trustee,  at  the  death  of  either 
of  the  daughters,  leaving  children,  to  pay  over  to  such  chil- 
dren the  principal  on  which  the  parent  received  interest  and 
income,  he  uses  this  language :  "calculating  the  principal  on 
the  same  basis  as  the  interest  is  herein  calculated,  that  is,  one- 
third  to  each  of  my  daughters,  except  my  daughter  Maria  Dun- 
can, whose  share  is  to  be  one-third  and  one-eighth  of  principal 
as  well  as  intercut''    The  one-eighth  is  here  used  as  a  fractional 
part  of  the  whole  principal  as  well  as  interact,  and  the  one- 
third  as  one  of  the  designated  parte,  after  deducting  the  one- 
eighth.     This  construction  does  no  violence  to  the  language. 
The  view  suggested  by  the  appellante,  would  necessitate  the 
insertion  of  words  to  show  that  the  testator  intended  to  refer 
the  one-eighth  to  the  other  shares  of  Catharine  and  Sally, 
and  to  make  it  only  the  one-eighth  more  than  either  of  them, 
instead  of  the  entire  principal  and  interest.    •!  think,  with 
the  Chancellor,  that  if  he  had  so  intended,  it  would  have 
been  so  expressed.     Giving  the  will  this  construction,  the 
share  of  Maria  Duncan  of  the  income,  interest,  rents,  issues, 
and  profits,  would  have  been  ten  twenty-fourths,  and  ihesharee 
of  Catharine  Howell  and  Sally  Brogaw,  each,  seven  twenty- 
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fourths,  and  at  the  decease  of  each,  leaving  children,  the 
principal  of  the  estate,  to  which  the  children  would  be  enti- 
tled, should  be  ascertained  in  the  same  proportions.  So  far, 
then,  as  these  matters  are  concerned,  the  decree  of  the  Chan- 
cellor should  be  aflBrraed. 

But  the  decree  proceeds  further,  and  directs,  '*  that  upon  the 
decease  of  the  said  Catharine  Howell,  without  leaving  lawful 
issue,  if  it  shall  happen  in  the  lifetime  of  the  said  Sally  Brogaw 
and  Maria  Duncan,  the  income  arising  from  the  aJiareof  the  said 
Catharine  Howell,  shall  be  divided  between  the  said  Sally  and 
Maria,  in  the  proportions  above  mentioned,  and  at  their  de- 
cease, or  in  case  the  said  Catharine  survives  the  said  Sally  and 
Maria,  at  her  decease,  the  remaining  seven  twenty -fourths  of 
said  trust  estate  shall  be  divided  in  like  manner,  between  the 
children  of  the  said  Maria  Duncan  and  Sally  Brogaw."  Cath- 
arine is  a  widow,  without  children ;  Maria  and  Scdly  each  leave 
several,  all  of  whom  are  parties  in  this  cause.  This  part  of  the 
decree  was  made  to  cover  the  contingency  of  Catharine  dying 
without  issue.  Should  it  be  otherwise,  of  course,  any  decree 
made  with  reference  to  that  contingency  could  have  no  effect. 
There  is  nothing  in  the  opinion  of  the  Chancellor  referring 
to  the  disposition  of  the  share  of  Catharine  at  her  death, 
without  children,  and  the  decree  was  probably  signed  with- 
out the  attention  of  the  Chancellor  being  directly  called  to 
that  part  of  it  now  in  question.  The  decree  upon  this  matter 
has  reference  to  the  share  of  Catharine,  to  wit,  the  seven 
twenty -fourtJiSy  and  direc.ts  the  income  from  it  to  be  divided 
between  Sally  and  Maria,  "in  the  proportions  above  men- 
tioned," the  effect  of  which  would  be  to  divide  the  income  of 
that  share  between  Maria  Duncan  and  Sally  Brogaw,  in  the 
proportion  of  one-eighth  more  of  it  to  Maria  than  to  Sally. 
The  operation  of  the  decree,  at  the  death  of  Catharine  leav- 
ing no  issue,  and  with  her  two  sisters  surviving,  would  be 
as  follows :  Maria  would  get  ten  twenty -fourths  of  the  whole 
income,  being  her  original  proportion;  Sally  would  get 
seven  twenty-fourths,  her  original  proportion ;  and  of  the  re- 
maining seven  twenty-fourths,  being  the  share  of  Catharine, 
each  would  take  in  the  proportion  of  the  first  division,  which 
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would  give  Maria  the  one-eighth  more  of  it,  than  her  sister. 
Instead  of  Maria,  then,  receiving  only  one-eighth  more  of 
the  whole  income  than  an  equal  share,  she  would  have 
that  one-eighth  of  the  whole,  and  also  the  one-eighth  of 
Catharine's  share.      The  same  eflfect  would  also  be  pro- 
duced,  according  to  the    decree,   in    the  division  of  the 
principal  between  the  children  of  Maria  and  Sally,  after  the 
death  of  Catharine,  without  issue.     I  do  not  think  that  the 
testator  so  intended.     He  meant  to  discriminate  in  favor  of 
his  daughter,  Maria,  and  her  children,  to  the  extent  of  one- 
eighth  more  of  the  whole  income  and  principal  than  the 
others,  but  not  beyond  it.     At  the  death  of  either  daughter, 
leaving  no  child  or  children,  the  testator  directs  that  the 
share  of  such  daughter  shall  sink  into,  and  constitute  a  part 
of  his  estate  in  the  hands  of  his  trustees.     Her  share  would 
then  lose  its  distinctive  character,  and  become  a  part  of  the 
residue  of  the  estate,  and  the  division  then  to  be  made,  is  not 
of  the  income  of  the  share  of  such  deceased  daughter,  without 
children,  but  of  the  whole  residue  of  the  estate.     The  lead- 
ing idea  of  the  testator,  in  that  part  of  the  will  referring  to 
this  matter,  appears  to  be,  that  the  share  of  the  daughter 
dying  without  lawful  issue,  should  then  be  merged  into  his 
whole  estate,  and  that  no  division  should  then  be  made  of 
the  income  of  that,  as  a  share  by  itself,  but  that  being  so 
merged,  the  interest  and  income  of  the  whole  estate  should 
be  divided.     The  language  is  as  follows :  "  And  in  trust, 
that  upon  the  death  of  either  of  my  said  daughters,  leaving 
no  child  or  children,  to  pay  the  interest  and  income,  rents, 
issues,  and  profits  arising  from  my  estate,  in  the  proportions 
aforesaid,  to  my  surviving  daughters  and  daughter,  it  being 
my  intention,  that  on  the  death  of  any  daughter,  leaving  no 
child  or  children,  the  share  of  such  daughter  shall  sink  into, 
and  constitue  a  part  of  my  estate  in  the  hands  of  my  said 
trustees,  and  the  interest  and  income  arising  therefrom,  to 
be  divided  among  my  surviving  daughters  and  daughter,  in 
manner  aforesaid."    This  language  can  scarcely  admit  of 
any  other  construction  than  as  already  given.     The  error  of 
the  decree  is  in  dividing  the  share  of  Catharine  as  a  distinct 
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share,  instead  of  treating  it  as  a  part  of  the  residue  of  the  es- 
tate, and  then  dividing  the  whole  income  and  principal  accord- 
ing to  the  proportions  named  in  the  will. 

What,  then,  are  the  proportions  into  which  the  whole  income 
should  be  divided  at  the  death  of  any  daughter,  leaving  no  chil- 
dren ?  The  will  says,  "  in  the  proportions  aforesaid."  The  pro- 
portions of  tlie  shares  of  each  daughter  wore  equal,  except  that 
the  share  of  Maria  was  not  only  as  much  as  her  sisters,  each, 
but  one-eighth  more  of  the  whole.  Maria  was  to  have  one- 
eighth  more  of  the  whole,  than  either  of  her  sisters.  Those 
were  the  proportions  of  the  three  to  each  other.  The  pro- 
portions of  Catharine  and  Sally  were  equal.  The  practical 
operation  of  the  words,  "in  the  proportions  aforesaid,"  would 
be  as  follows :  If  Maria  should  die  without  leavifljj  any 
children  or  their  issue,  but  leaving  Catharine  and  Sally  sur- 
viving her,  the  share  of  Maria  would  sink  into  the  estate, 
and  the  whole  income  would  be  divided  between  Sally  and 
Catharine  equally,  because  their  proportions  are  equal.  If 
Catharine  should  die  without  any  children  or  their  issue, 
leaving  Maria  and  Sally  surviving,  her  share  would  sink  into 
the  estate,  and  the  whole  income  would  then  be  divided  be- 
tween them  in  the  proportion  of  the  one-eighth  more  of  the 
whole  to  Maria  than  to  Sally,  because  the  proportion  referred 
to  between  them,  was  one-eighth  more  of  the  whole  to  Maria 
than  to  Sally.  In  the  event,  then,  of  Catharine  dying  without 
leaving  lawful  issue,  if  it  shall  happen  in  the  lifetime  of  Maria 
and  Sally,  as  contemplated  in  the  decree,  the  share  of  Cath- 
arine will  become,  or  remain  a  part  of  the  estate  in  the 
hands  of  the  trustees,  and  Maria  will  be  entitled  to  one- 
eighth  more  of  the  whole  income  than  Sally,  or  the  same  re- 
sult would  follow  by  allowing  Maria  to  take  out  of  the  whole 
income  her  original  ten  twenty-fourths,  aud  Sally  to  take 
her  original  seven  twenty-fourths,  and  then  dividing  the  re- 
maining seven  twenty-fourths  equally  between  the  two.  By 
this  course,  Maria  would  get  one-eighth  more  of  the  whole 
than  Sally,  and  not  that  one-eighth  an  i  the  one-eighth  of  Cath- 
arine's share,  addition il.   This  mole  of  dividing  the  income 
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will  also  control  in  the  division  of  the  principal  of  the  share 
of  the  daughter,  dying  without  children.    At  the  death  of  the 
parent,  her  children,  if  any,  are  entitled  to  the  principal  upon 
which  the  parent  had  received  interest  and  income,  and  as 
stated  in  the  will,  "  upon  no  construction  of  this  clause  in  my 
will,  shall  the  children  of  one  deceased  daughter  have  more 
than  the  children  of  another,  except  the  children  of  my  daugh- 
ter, Maria  Duncan,  who  shall  have  the  one-eighth  more,  in 
manner  aforesaid."     In  the  event  of  Catharine  dying  without 
issue,  as  provided  for  in  the  decree,  leaving  her  two  sisters  sur- 
viving, the  principal  of  her  share  would  then  be  a  part  of  the 
residue,  and  such  residue  of  principal  should  be  divided  be- 
tween the  children  of  Maria  and  Sally,  upon  their  death,  so 
that  tBb  children  of  Maria  would  have  the  one-eighth  more 
of  the  whole,  than  the  children  of  Sally ;  the  children  of  Maria 
would  take  just  one-eighth  more  than  the  children  of  Sally, 
of  the  residue  of  principal.     The  same  result  would  follow  as 
in  the  division  of  the  income,  by  allowing  the  children  of 
Maria,  at  her  death,  to  take  the  original  ten  twenty-fourths 
of  the  whole  of  their  parent,  and  the  children  of  Sally,  at 
her  death,  to  take  the  original  seven  twenty-fourths  of  the 
principal  of  their  mother ;  and  then  dividing  the  remaining 
peven  twenty -fourths  of  Catharine,  equally  between  the  child- 
ren of  the  two,  the  children  of  each  to  take  only  among  them, 
the  share  represented  in  the  parent.     By  this  mode,  the 
children  of  Maria  would  get  only  one-eighth  more  than  the 
children  of  Sally.     If  Catharine  survives  her  two  sisters, 
tiien,  at  her  death,  the  division  of  her  share,  it  then  being 
the  only  part  of  the  residue  remaining,  if  Maria  and  Sally 
leave  children,  such  share  would  then  be  divided  between 
their  children  equally,  for,  at  the  death  of  Maria  and  Sally, 
their  children  would  then  have  received  or  been  entitled  to 
the  shares  of  their  parents,  respectively.     And  the  share  of 
the  children  of  Maria,  being  ten  twenty-fourths  of  the  whole, 
would  include  the  one-eighth  of  the  whole  more,  which  the 
testator  intended  they  should  have.     The  result  of  these  con- 
clusions is,  that  the  whole  decree  must  be  affirmed,  except 
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that  part  of  it  which  provides  for  the  disposition  of  the  in- 
come and  principal  of  the  share  of  Catharine,  in  the  event  of 
her  dying  without  leaving  lawful  issue,  and  as  to  that,  the 
same  must  be  reversed. 

The  decree  of  the  Chancellor,  except  in  the  particular  spe- 
cified, was  in  all  things  affirmed;  eleven  of  the  judges  con- 
curring; not  voting,  three. 
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Henry  Vanderveer,  appellant,  and  Charles  P.  Holcomb 

and  others,  respondents, 

1.  In  a  court  of  equity,  a  decree  may  be  made  detorminiDg  the  rights  of 
co-defendants  in  a  controversy  between  themselves,  in  which  the  complain- 
ant has  no  interest ;  and  aembUf  the  party  aggrieved,  may  appeal  from  such 
decree. 

2.  If,  in  a  suit  to  foreclose  a  mortgage,  the  owner  of  the  equity  of  redemp- 
tion and  a  subsequent  mortgagee  are  both  defendants,  and  both  answer,  (the 
subsequent  mortgagee  setting  up  his  mortgage,  and  asking  that  the  amount 
due  on  it  shall  be  paid,)  and  the  owner  admits  the  existence  of  the  mort- 
gage, but  sets  up  that  it  is  void  for  usury,  the  second  mortgagee  will  be  con- 
iridered,  as  between  him  and  the  owner,  the  actor,  and  the  owner  will  be 
permitted  to  set  up  and  prove  the  usury,  without  offering  to  pay  the 
amount  advanced. 

3.  Where  the  cause  is  as  it  is  here,  and  bronglit  to  hearing  upon  the  evi- 
dence, the  answer  of  the  owner  would  not  be  evidence  of  the  usury  as 
against  his  co-defendant,  the  second  mortgagee.  The  responsive  allega- 
tions of  an  answer  are  evidence  against  the  complaimant,  but  never  against 
a  co-defendant. 

4.  Where  a  final  hearing  is  had  upon  bill  and  answer  only,  by  statute 
tlio  answers  must  be  taken  as  true,  and  where  there  is  no  contradiction,  the 
allegations  of  the  answer  that  sets  up  usury,  must  be  taken  as  true.  In  such 
case,  the  remedy  of  the  defendants,  holding  the  mortgage  alleged  to  be 
usurious,  is  by  filing  a  cross- bill,  or  perhaps,  by  applying  to  the  court  for 
leave  to  take  evidence  on  this  point. 
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This  was  an  appeal  from  an  order  of  the  late  Chancellor, 
made  upon  the  hearing,  upon  bill  and  answers.  The  opinion 
is  reported  antej  p,  87. 

Mr,  Hansom,  for  appellant. 

Mr,  Rickey f  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Zabriskie,  C,  Henry  Vanderveer,  the  complainant  below, 
filed  his  bill  to  foreclose  a  first  mortgage  on  lands  in  Somer- 
set ;  the  validity  of  his  mortgage  and  the  amount  due  on  it 
were  not  disputed  by  any  of  the  defendants.  He  made  defend- 
ants, Holcomb,  the  owner  of  the  equity  of  redemption,  and 
another,  Henry  Vanderveer,  the  appellant  here,  who  held  a 
third  mortgage,  together  with  the  person  holding  the  second 
mortgage,  and  other  mortgagees  and  judgment  creditors,  sub- 
sequent to  the  third  mortgage. 

Holcomb  filed  an  answer,  admitting  the  complainant's 
mortgage,  but  denying  the  validity  of  the  third  mortgage, 
and  setting  u{)  usury  as  a  defence  to  it,  and  stating  that  he 
prayed  no  relief  against  it,  or  the  defendant,  Henry  Vander- 
veer, in  this  suit,  but  only  that  no  decree  should  be  made 
against  him,  or  the  mortgaged  premises,  for  the  payment  of  it. 
More  than  fifty  days  after  this  answer,  the  defendant,  Vander- 
veer, filed  his  answer,  in  which  he  set  up  the  existence  of  liis 
mortgage,  but  did  not  contradict,  or  in  any  wise  notice  the 
facts  set  up  in  the  answer  of  Holcomb  as  constituting  the 
usury,  and  prayed  "  that  a  decree  may  be  made  by  the  court, 
for  a  sale  of  the  lands  and  premises  in  the  foregoing  mortgage 
mentioned,  and  set  forth  in  the  complainants  bill,  and  out  of 
the  moneys  therefrom  arising,  that  this  defendant  may  be 
paid  the  full  amount  of  principal  and  interest  moneys  so  due 
to  him  as  aforesaid." 

No  other  defendant  appeared  or  answered.  The  answer  ol 
Holcomb  charged  that  the  defendant,  Vanderveer,  had  filed 
a  bill  in  that  court  to  foreclose  his  own  mortgage,  and  upon 
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Holcx>inb'8  filing  an  answer  setting  up  usury,  had  dismissed 
his  own  bill ;  and  then  by  collusion,  bad  procured  the  com- 
plainant to  get  an  assignment  of  a  mortgage  which  had  been 
originally  given  to  Cornelius  Vanderveer,  and  to  commence 
this  suit  on  it,  with  the  design  of  preventing  Holcomb  from 
setting  up  the  usury  by  way  of  defence. 

The  complainant  excepted  to  the  allegations  in  Holcomb's 
answer,  setting  up  the  collusion  and  usury,  as  impertinent 
and  scandalous.  The  Chancellor  overruled  the  exceptions, 
and  held  that  the  allegation  of  collusion  was  not  scandalous 
or  impertinent;  and  that  the  allegation  of  usury  was  not 
impertinent,  on  the  ground  that  one  defendant  has  the  right, 
in  a  bill  of  this  nature,  to  contest  the  mortgage  of  another 
defendant,  and  that  the  Court  of  Chancery  will  and  must,  on 
the  final  hearing  of  the  cause,  decide  the  controversy  between 
the  co-defendants  as  to  the  subject  matter  of  the  suit;  and 
that  the  defendant,  Holcomb,  in  this  case,  had  the  right  to  set 
up  the  usury  as  against  the  defendant,  Vanderveer,  without 
oflering  to  pay  the  amount  advanced  on  the  mortgage  to  him. 
That  he  was  simply  in  the  position  of  a  defendant  resisting 
a  claim,  and  not  of  a  suitor  asking  the  exercise  of  the  equi- 
table power  and  jurisdiction  of  this  court  in  his  favor. 

From  this  order  overruling  the  exceptions  no  appeal  was 
taken.  It  was  made  and  filed  November  14th,  1864,  and  no 
appeal  can  now  be  taken. 

On  the  27th  of  March,  1865,  the  cause  was  brought  on  for 
hearing,  upon  the  bill  and  answers,  and  a  decree  was  made 
adjudging  that  the  complainant  was  entitled  to  the  relief 
prayed  for  by  his  bill,  and  ordering  a  reference  to  a  master,  to 
take  an  account  of  what  was  due  on  the  several  incumbrances 
of  the  complainant  and  defendants,  but  not  including  among 
them  the  third  mortgage  held  by  the  defendant,  Henry  Van- 
derveer. It  does  not  mention  that  mortgage,  nor  adjudicate 
anything  concerning  it. 

The  appeal  in  this  case  is  from  that  order,  on  the  ground 
that  it  does  not  include  that  mortgage,  and  thereby  effectually 
excludes  the  defendant,  Vanderveer,  from  any  share  of  the 
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proceeds  of  the  sale  of  the  mortgaged  premises.  Such  may 
not  be  the  effect  of  that  order,  but  as  it  was  no  doubt  the  in- 
t3ntion  of  it,  and  as  it  is  upon  that  assumption  that  the  argu- 
ment before  this  court  was  had,  it  is  proper  that  we  should  so 
consider  of  it. 

Had  this  decree  expressly  adjudged,  that  the  third  mort- 
gage wa3  not  a  valid  lien  on  the  mortgaged  premises,  and 
that  no  part  of  the  proceeds  of  the  sale  should  be  appropriated 
to  the  payment  of  it,  the  question  would  have  been  before 
the  court.     I  shall  consider  the  cause  from  that  position. 

In  a  court  of  equity,  a  decree  may  be  made  determining 
the  rights  of  co-defendants  in  a  controversy  between  them- 
selves in  which  the  complainant  has  no  interest,  when  the 
question  is  brought  before  the  court  by  the  pleadings  and 
j)roofs.  Shannon  v.  MarseliSy  SaxL  413;  Ames  v.  Frank- 
liyiite  Co.,  1  Beas.  6G;  Harris  v.  Ingledew,  4  P.  W.  98; 
Chamlei/  v.  Ld,  Diinsany,  2  Sch.  ^  Lef,  710 ;  Conry  v.  Cavlr 
field,  2  Ball  f^  Bcatty  255  ;  EUiott  v.  PejH,  1  Paige  263. 

Such  is  constant  practice  in  the  Court  of  Chancery  in  this 
state,  and  this  court,  in  Hudnit  (^  Slater  v.  Nash,  1  C  E.  Grem, 
550,  assumed  and  proceeded  upon  that  principle,  and  the  de- 
cision of  the  Chancellor  on  the  exceptions,  which  must  stand 
as  the  law  in  that  court  in  this  case,  is  upon  that  very  point. 
The  allegations  of  usury  were  impertinent,  unless  the  question 
raised  by  them  could  be  determined  in  this  cause. 

This  leaves  us  to  consider  whether  the  controversy  was 
rightly  determined.  There  are  two  questions:  one,  whether 
in  the  position  in  which  the  parties  were  before  the  court, 
the  mortgage  could  be  declared  void  for  usury,  unless  Hol- 
comb otf'ered  to  pay  the  amount  advanced ;  the  other,  whether 
there  was  any  thing  before  the  court,  from  which  the  fact 
that  the  contract  wtis  usurious  could  be  adjudged. 

It  is  a  settled  rule  in  equity,  that  a  party  who  comes  into 
court  for  equitable  relief  must  do  equity ;  and  when  the  relief 
sought,  is  to  set  aside  any  instrument  on  account  of  usury, 
that  he  must  offer  to  pay  the  amount  really  advanced  on  the 
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security  which  he  seeks  to  avoid.  But  this  rule  is  only  ap- 
plied to  a  party  who  seeks  relief  from  the  usurious  obliga- 
tion ;  it  only  operates  when  he  applies  for  the  aid  of  the  court. 
For  it  is  as  well  settled,  that  when  usury  is  set  up  as  a  de- 
fence in  equity,  it  will  be  enforced  in  the  same  manner  as  at 
law,  and  no  obstacles  will  be  interposed  to  the  defence;  though 
the  court  will  grant  no  favor  or  indulgence,  in  setting  it  up, 
either  in  pleading  it,  or  proving  it. 

If  Holcomb  had  filed  a  bill,  or  a  cross-bill,  in  this  cause, 
asking  to  have  the  rawtgage  declared  void  or  cancelled,  ho 
must  have  offered  to  pay.  TBut  if  Vanderveer  had  filed  a 
bill  to  foreclose,  Holcomb,  if  he  could  prove  the  usury,-  could 
defeat  the  recovery  of  any  part  of  the  amount,  as  certainly  in 
equity  as  he  could  at  law.  There  has  been  an  effort  made  by 
Vanderveer  to  put  himself  in  the  position  to  require  Holcomb 
to  tender  the  amount  advanced,  before  he  could  avail  himself 
of  the  defence.  Perhaps  we  should  not  consider  him  unfavor- 
ably on  that  account.  The  rule  in  equity  wjis  adopted  origi- 
nally, to  evade  a  provision  of  the  statute,  and  Vanderveer 
Was  simply  trying  to  evade  that  rule,  made  for  the  purpose  of 
evading  the  usury  act,  he  holding  as  the  courts  did,  tlmt 
t'ilthough  the  forfeiture,  as  a  penalty  to  enforce  the  law,  might 
V>e  expedient  and  right,  yet  the  exaction. of  it  by  a  debtor  to 
avoid  his  just  debt  was  unconscientious. 

Had  Vanderveer's  mortgage  been  the  first,  ho  could  have 
availed  himself  of  the  rule ;  he  could  have  passively  held  his 
mortgage,  until  Holcomb  s  situation  compelled  him  to  ask 
relief  in  a  court  of  equity,  and  then  he  would  have  received 
his  money. 

But  he  took  a  mortgage  upon  an  equity  of  redemption. 
The  first  mortgage  could  at  any  time  foreclose,  and  then  he 
would  be  compelled  to  bring  forward  his  mortgage,  and  set 
up  his  claim  under  it  and  prove  it.  This  would  compel  him 
to  be  the  actor.  The  form  of  his  answer  expressly  places  him 
in  that  position ;  he  prays  that  the  property  may  be  sold,  and 
he  be  paid.     But  aside  from  this,  his  position  in  the  cause  is 
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that  of  a  mortgagee  producing  his  mortgage  to  the  cooirt,  and 
asking  it  to  be  paid  out  of  the  mortgaged  premises. 

Holcomb's  position  throughout,  on  the  contrary,  is  that  of 
a  defendant.  The  complainant,  to  foreclose  his  own  mort- 
gage effectually,  must  make  Vanderveer  a  defendant ;  and  to 
do  so,  must  in  some  terms  set  out  this  mortgage  held  by  him, 
as  an  incumbrance  or  seeming  incumbrance  on  the  premises. 

This  compels  the  defendant,  Holcomb,  either  to  admit  or 
deny  that  it  is  such  incumbrance;  he  must  here  raise  the  de- 
fence, or  permit  it  to  be  paid  by  the  salvof  his  lands.  He  does 
not  come  into  court  asking  relief  of  or  by  the  court,  but 
against  the  proceedings  instituted  in  the  court  against  him; 
it  is  both  technically  and  really  a  defence,  and  only  a  defence, 
asking  the  court  to  keep  their  hands  off  him^  or  leave  him 
alone  as  regards  this  mortgage. 

This  is  in  perfect  accx)rdance  with  the  decision  of  this  court 
in  Hudnit  if  Slater  v.  Nash.  In  that  case,  the  bill  was  filed 
by  the  second  mortgagee,  praying  that  the  first  mortgage 
should  be  declared  void  on  account  of  usury.  The  owners  of 
the  equity  of  redemption,  in  their  answer,  set  up  the  same  de- 
fence, and  prayed  that  the  first  mortgage  should  be  declared 
void.  Both  asked  the  aid  of  the  court  to  set  aside  that  mort- 
gage ;  and  it  is  upon  this  ground  that  the  decision  of  this 
court  was  placed,  in  the  opinion  delivered  by  Chancellor 
Green ;  and  he  observed,  it  wa^^  placing  it  upon  the  most 
technical  ground,  the  very  apices  litigandi.  The  opinion  of 
Chief  Justice  Whelpley,  in  the  circuit,  takes  the  same  ground. 
And  it  may  be  fairly  inferred  from  their  reasoning,  that 
neither  would  have  extended  his  view  so  as  to  include  the 
present  case.  It  is  clearly  not  within  their  reasoning.  On 
the  other  hand,  the  prayer  above  stated,  in  the  answer  of  the 
defendant,  Vanderveer,  in  this  case,  places  him  in  the  same 
position  that  Hudnit  &  Slater  were  in  that  case,  by  their 
answer,  remarked  upon  by  the  Chancellor.  He  does  not 
really  submit  to  the  proceedings  of  the  complainant,  his  al- 
leged confederate,  but  makes  himself  the  actor,  so  far  as  can 
be  done  by  an  answer. 
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The  next  question  is  one  of  more  diflBculty.  Had  the  Court 
of  Chancery  evidence  of  the  facts  constituting  the  usury  for 
which  this  mortgage  is  adjudged  void?  The  only  evidence 
was  the  answer  of  the  defendant,  Holcomb.  As  to  the  fact 
of  the  existence  of  the  mortgage,  it  is  responsive  to  the  bill ; 
as  to  the  facts  constituting  the  usury,  it  is  not  responsive, 
and  could  not  be  evidence^  even  against  the  complainant.  And 
it  is  a  settled  rule  in  equity,  that  the  answer  of  one  defendant 
cannot  be  evidence  against  a  co-defendant  Qresley'a  Eq* 
Ev.  24;  1  GremL.  Ev.,  §  178;  2  DanieWa  Ch.  Br.  838;  MovBt 
v.  jRoyalf  12  Vea.  355 ;  Clark' 9  Ex'rs  v.  Van  Hiemadyk,  9 
Cranch  153 ;  Judd  v.  iSfeavcr,  8  Faige  648. 

But  the  hearing  being  on  bill  and  answer,  without  replica- 
tion or  proof,  4he  statute  fixes  the  eflfect  of  the  answers.  The 
thirty-eighth  section  of  the  act  concerning  the  Court  of 
Chancery,  {Nix,  Dig,  100,)  provides  that  when  a  case  is 
brought  to  hearing  on  bill  and  answer  only,  the  answer  shall 
be  taken  as  true  in  all  points.  This  applies  as  well  to  such 
parts  as  are  not  responsive  to  the  bill,  as  to  those  that  are ; 
any  new  matter  set  up  as  a  defence  must  be  taken  as  true. 
The  words  of  the  statute  are  clear,  and  include  the  case  of  a 
co-defendant.  There  are  here  two  answers ;  they  do  not  con- 
tradict each  other,  and  if  both  are  taken  as  true,  the  defence 
of  usury  is  established. 

When  answers  contradict  each  other,  no  decree  can  be 
made  under  this  section,  and  in  that  case  relief  could  only 
be  had  by  the  complainant  filing  a  replication  to  one  or  all  of 
the  answers,  and  taking  testimony,  or  by  a  cross-bill,  filed  by 
one  or  more  of  the  defendants  for  the  same  purpose;  or  per- 
haps, to  suit  its  practice  to  the  exigency  of  the  case,  the  Court 
of  Chancery  would,  in  such  case,  order  that  the  parties  have 
leave  to  take  and  produce  evidence.  It  is  a  proper  case  for  a 
cross-bill.  And  in  this  case,  as  it  stands,  the  defendant,  Van- 
derveer, without  denying  the  usury  in  his  answer,  could  have 
had  relief  against  the  allegations  in  Holcomb's  answer,  by  a 
cross-bill,  and  proofs  thereon.  This  would  give  him  the  ad- 
vantage of  taking  evidence  upon  the  facts  constitut  ng  the 
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usury,  and  obliging  Holcomb  to  prove  thetn,  to  which  be  is 
entitled,  but  he  would  not  have  the  advantage  of  Holcomb'a 
praying  for  the  relief,  an  advantage  to  which  he  has  no  right. 

But  if  the  order  appealed  from  (as  I  think,  is  in  fact  the 
case,)  does  not  adjudicate  upon,  or  det<*rraine  the  validity  of 
the  mortgage  to  the  defendant,  Vanderveer,  but  leaves  it  to  be 
settled  on  the  final  hearing,  upon  coming  in  of  the  roasters 
report,  then  there  is  no  error  in  it  by  which  the  applicant  is 
deprived  of  any  right,  and  it  cannot  be  reversed.  In  either 
case,  the  order  appealed  from  must  be  affirmed. 

The  whole  court  concur  in  these  views* 


MARCS    TERM,  1867. 


James  B.  Staats  and  wife,  appellants,  and  Zaccheus  Beb- 
GEN  and  James  L.  Bergen,  respondents. 

1.  a  trustee  will  not  be  perhiitted  to  derive  any  profit  from  theuf<?of 
the  tru^t  funds  in  his  hands. 

2.  It  is  the  universal  rule,  that  a  trustee  must  not  put  himself  in  a  |>05i- 
tion  in  which  he  will  be  tempted,  from  the  influence  of  self-interest,  to  lak^ 
advantage  of  his  ccshi  que  ti-ust. 

3.  A  purchase  of  land  at  a  sheriff's  sale,  by  a  trustee,  on  a  bill  on  a  mort- 
gage held  by  him  in  trust,  his  bid  not  being  sufficient  to  pay  off  ^Q^^ 
mortgage,  and  the  land  sohl  being  subject  to  two  other  mortgages  in  wliK'h 
the  cestui  <juc  trunt  liad  an  interest,  will  be  declared,  in  equity,  to  enure  ^^ 
the  benefit  of  the  cestui  que  trust. 


In  the  year  1840,  Abraham  I.  Staata,  father  of  the  com- 
plainant, James  B.  Staats,  died  intestate,  leaving,  surviving 
him,  his  widow,  Mary  Staats,  and  three  sons,  who  were  bis 
only  children.  By  an  agreement  between  the  said  widow 
and  the  sons,  the  sum  of  one  thousand  dollars  was  placed  in 
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the  hands  of  her  brother,  Zaccheus  Bergen,  the  defendant,  as 
trustee,  the  interest  of  which  wa-s  to  be  paid  to  her  during 
her  life,  in  lieu  of  dower,  and  after  her  decease,  the  principal 
was  to  be  paid  equally  to  her  said  three  sons.  Upon  the 
receipt  of  this  money,  Mr.  Bergen  executed  a  declaration  of 
trust,  in  conformity  to  the  above  arrangement.  One  third  of 
this  trust  fund  was  subsequently  loaned  by  the  said  defend- 
ant to  James  B.  Staats,  the  complainant,  who,  to  secure  this 
loan,  executed  to  Mr.  Bergen,  a  mortgage  upon  his  farm  of 
about  ninety-two  acres,  in  Somerset  county.  In  Marcbj 
1859,  this  farm,  which  was  subject  to  other  encumbrances, 
was  sold  by  virtue  of  a  foreclosure  suit,  and  was  purchased  by 
"one  John  A.  Staats,  who,  in  making  payment  of  the  purchase 
money,  executed  four  mortgages  on  the  farm,  as  follows,  viz. 
one  to  William  S.  Cook,  for  $1200;  one  to  said  Zaccheus 
Bergen,  for  $333.33;  one  to  P.  P.  Quick,  for  $1000;  and  one 
to  J.  M.  Mann,  for  $800.  The  mortgages  to  Quick  and 
Mann,  were  given  to  secure  moneys  which  they  respectively 
held  in  trust  for  the  said  Aletta  Ann  Staats,  one  of  the  com- 
plainants. After  this  arrangement,  Mr.  Bergen,  still  hold- 
ing the  last  mentioned  mortgage,  executed  in  writing,  a  second 
declaration  of  trust,  which  is  as  follows,  to  wit:  **  This  writing 
witnesseth  that  I,  Zaccheus  Bergen,  of  the  township  of  Hills- 
borough, and  county  of  Somerset,  hold  a  bond  and  mortgage 
given  by  John  A.  Staats  and  his  wife,  on  a  farm  in  Bridge- 
water  township,  in  said  county,  to  secure  the  sum  of  $333.33, 
with  interest  thereon,  as  trustee,  to  be  appropriated  by  me 
to  the  support  of  Mary  Sta<its,  as  far  as  may  be  necessary 
during  her  natural  life,  and  to  the  payment  of  her  funeral  ex- 
penses :  and  within  one  year  after  her  decease,  I  promise,  and 
bind  myself,  my  heirs,  executors,  and  administrators,  to  pay 
the  residue  that  may  remain  in  my  hands,  to  James  B.  Staats, 
of  Newark,  in  the  county  of  Essex,  his  heirs  and  assigns." 

On  the  9th  of  February,  1861,  the  interest  in  this  trust 
fund  was  assigned  by  James  B.  Staats  to  his  son,  Abraham 
I.  Staats,  in  trust  for  the  said  Aletta  Ann  Staats. 

The  above  named  J.  M.  Mann,  having  filed  a  bill  to  fore- 
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close  the  mortgage  held  by  him  as  trustee  of  Mrs.  Staats,  as 
before  mentioned,  a  decree  was  made  to  sell  the  farm,  to  raise 
the  money  due  on  the  said  four  mortgages,  in  the  order,  and 
to  the  amounts  following:  first,  William  S.  Cook,  $1363.06; 
second,  Zaccheus  Bergen,  $372.82;  third,  P.  P.  Quick,  $1203.- 
.H4 ;  fourth,  J.  M.  Mann,  trustee,  &c.,  $969.39 ;  with  interest 
on  said  sums  from  28th  March,  1861.  Under  an  execution 
on  this  decree,  the  said  farm  was  exposed  to  sale  by  the 
sheriff,  on  27th  May,  1861,  and  was  struck  off  to  said  Zac- 
cheus  Bergen  for  $1850,  and  the  sheriff  accordingly  executed 
to  him  a  deed  (or  the  property. 

After  the  sale,  Aletta  Ann  Staats  requested  Mr.  Bergen 
to  convey  the  farm  to  her,  because,  as  she  alleged,  he  had 
(Agreed  to  buy  it  for  her  at  the  sheriff's  sale,  and  also  because 
at  such  sale  he  was  acting  as  trustee,  and  she  was  entitled 
to  the  moneys  secured  by  the  mortgage  so  held  by  him  in 
trust,,  and  ta  satisfy  which,  with  other  encum-brances,  the 
farm  was  sold ;  she  offering,  if  Mr.  Bergen  would  convey  to 
her,  to  repay  him  what  he  had  paid  for  it,  and  something  in 
addition  tor  his  trouble.  Mr.  Bergen  refused,  and  claimed 
10  bold  the  farm  as  his  own,  and  afterwards  conveyed  an 
undivided  half  to  his  son,  James  L.  Bergen,  one  of  the  de- 
fendants in  this  case,  against  whom  the  bill  has  been  taken  as 
confessed. 

The  prayer  of  the  bill  was,  that  the  defendants  might  be 
decreed  to  convey  the  farm  to  the  said  Aletta  Ann  Staats, 
upon  her  paying  to  Z,  Bergen  the  amount  he  had  paid  for  it, 
or,  if  the  court  should  deem  it  more  equitable,,  that  he  might 
be  compelled  to  pay  her  the  said  $333.33,  with  interest. 

The  decree  was,  '^  that  the  complainant,  Aletta  Ann  Staats, 
is  entitled  to  have  the  farm  and  premises,  with  the  appurte- 
nances, mentioned  and  described  in  the  said  bill  of  complaint, 
conveyed  to  her  by  the  said  defendants,  Zaccheus  Bergen 
and  James  L.  Bergen,  upon  paying  to  the  said  defendant, 
Zaccheus  Bergen,  the  amount  he  gave  for  the  said  farm  and 
premises,  and  such  further  sums  as  the  defendants  have  ex- 
pended in  discharge  of  liens  upon  the  same,  or  for  repairs,  or 
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proper  or  permanent  improvements,  and  taxes,  with  interest, 
after  deducting  therefrom  the  rents,  issues,  and  profits  of 
said  farm,  since  the  purchase  of  the  same  by  the  said  defend- 
ant, Zaccheus  Bergen.  And  that  it  be  referred,  &c.  See 
ante^  p.  297.    v 

Mr,  E.  W,  Seudder,  for  appellants. 

Mr,  Hansom,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice.  It  will  be  observed  from  the  nar- 
ration of  facts  which  precedes  this  opinion,  that  the  defend- 
ant, Zaccheus  Bergen,  at  the  time  he  became  the  purchaser, 
at  the  sale  by  the  sheriflF,  of  the  premises  in  question,  held 
the  second  mortgage  upon  the  land,  as*  the  trustee  of  Mrs. 
Staats,  and  that  upon  a  bid  made  by  him,  of  a  sum  which 
was  not  sufficient  to  pay  such  mortgage,  together  with  the 
prior  encumbrance,  the  farm  was  struck  oflF  to  him.  The 
effect  of  such  sale,  therefore,  on  the  rights  of  the  cestui  que 
trust,  was  to  render  valueless,  so  far  as  the  land  sold  was  con- 
cerned, not  only  the  mortgage  held  for  her  by  the  defendant, 
but  also  the  two  subsequent  mortgages,  the  equitable  interest 
in  which  belonged  to  her;  the  one  being  for  her  benefit,  in  the 
hands  of  Mr.  Mann,  and  the  other,  in  those  of  Mr.  Quick. 
Under  these  circumstances,  it  is  insisted,  that  the  defendant 
was  not  in  a  position  in  which  he  could  lawfully  purchase 
this  property  for  his  own  benefit. 

The  general  principles  of  equity  touching  this  subject, 
though  somewhat  ventilated,  were  not  seriously  called  in 
question  in  the  discussions  of  counsel,  It  was  assumed  on 
the  one  side,  and  admitted  on  the  other,  that  the  general  rule 
applicable  to  sales  is,  that  if  a  trustee,  or  a  person  standing 
in  any  similar  capacity,  sell  a  trust  estate,  and  become  him- 
self interested,  either  directly  or  indirectly,  in  the  purchase, 
the  cestui  que  trust  is  entitled,  as  of  right,  to  have  the  pro- 
perty re.  0  d,  or,  at  his  election,  to  acquiesce  in  the  sale ;  !  nd 

3a* 
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that  it  makes  no  difference,  in  tke  application  of  the  rale, 
that  the  sale  was  at  a  public  aaction,  bona  fide^  or  f)r  a  fair 
price.  To  this  extent  there  was  no*  controversy  ]•  bat  it  was 
insisted,  that  this  principle  did  not  apply  t-e  the  facts  of  the 
case  before  the  court.  The  argument  was  that,  in  the  pres- 
ent instance,  the  property  which  was  sold,  did  not  belong  to 
the  cestui  que  trusty  and  that,  consequently,  the  defendant 
was  free  to  make  the  purchase*. 

To  adopt  this  theory,  would  be  to*  abandon  the  principle 
upon  which  most  of  the  adjudicated  cases  have  been  founded, 
merely  on  the  ground  that  the  circumstances  of  such  cases 
differed  somewhat  from  the  facts  before  us.  But  we  must 
look  at  the  reason  of  the  rule,  and  see  if  the  present  occasion 
is  within  such  reason.  The  rule  is  one  of  public  policy.  The 
trustee  is  not  prevented  from  bidding  for  property  which  he 
himself  sells,  on  the  ground  simply  of  a  w>f)position  of  actual 
fraud,  but  because  the  law  has  established,  as  an  inflexible 
rule,  applicable  to*  every  emergency,  that  he  shall  not  place 
himself  in  a  situation  in  which  he  will  be  tempted  to  take 
advantage  of  his  cestui  que  trust.  This  is^  a  wise  public  regu- 
lation, intended  ta  protect  a  species  of  property,  which, 
otherwise,  would  be  constantly  exposed  to  peculiar  hazard. 
The  trustee,  therefore,  must  submit  to  this  regulation,  and 
if  he  does  an  act  in  violation  of  it,  no  matter  how  pure  his 
intention  may  be,  such  act  is  voidable  at  the  instance  of  the 
person  whom  he  represents.  "  However  innocent  the  pur- 
chase may  be  in  the  given  case,."  says  Chancellor  Kent,  in 
Davoue  v.  Fanning^,  2  Johns,  Ch,  R,  2G0,  "  it  is  poisonous 
in  its  consequences.  The  cestui  que  trust  is  not  bound  to 
jirove  that  the  trustee  has  made  a  bargain  advantageous  to 
himself.  The  fact  may  be  so,  and  yet  the  party  not  have  it 
in  his  power,  distinctly  and  clearly  to-sho^v  it.  There  may 
be  fraud,  as  Lord  Hardwicke  observed,  and'  tl^  party  not^be 
able  to  prove  it."  At  these  sales,  then,  the  trustee  is  forbid- 
den to  purchase,  because  his  interest,  ae  such  patrchaser,  is 
opposed  to  the  interest  of  his  cestui  que  truatj  and  he  acts, 
therefore,  under  a  biiis  in  his  own  favor.     Nor  does  this  rule 
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rest,  to  any  cofwiderable  extent,  in  the  fact  that,  in  a  par- 
ticular Kne  of  cases,  the  tfustee  has  peculiar  opportunities 
for  the  practice  of  fraudulent  acts,  with  regard  to  the  pro- 
perty in  his  charge.  The  rule,  to*  be  efficacious,  must  be 
general,,  and  the  law  implies,  therefore,  that  in  all  cases  of 
trusts,  such  opportunities  may  exist,  and  consequently  the 
prohibition  is  universal,,  that  he  may  not  do  anything  which, 
while  it  is  an  advantage  to  himself,  is,  or  may  be,  a  loss  to 
the  trust  estate.  So  jealous  is  the  law  upon  this  point,  that 
a  trustee  may  not  put  himself  in-  a  position,  in  which  to  be 
honest  m;ust  be  a  straift  upon  him;  The  general  rule,  there- 
fore, applies,  not  merely  in  those  cases  in  which  the  confidence 
is  absolutely  betrayed,  but  when  the  circumstances  are  such 
that  there  was  a  temptation  to  violate  it.  Moore  v.  Moore,  4 
Sand/,  Ch,  B,  37.  I  think,  upou  correct  principle,  a  trustee, 
in  no  case,  nor  in  any  crisis,  can  become  the  purchaser  of 
property,  whea  the  fact  of  his  making  such  purchase,  has  a 
tendency  to  promote  his  own  interest,,  at  the  expense  of  his 
cestui  que  trust.  This,  it  is  conceived,  is  the  groundwork  of 
the  decisions,  in.  England,,  and  ia  this  country. 

Applying  thi*  test  to*  the  purchixse  in  question,  it  is  plain 
that  it  is  invalid  as  against  the  complainant.  As  a  bidder 
at  the  sheriff's  vendue,  the  interest^of  the  defendant  was  di- 
rectly antagonistic  to  that  of  the  complainant.  A  low  price 
was  the  gain  of  the  defendant,  but  it  was,  in  the  same  ratio, 
a  loss  ta  the  complainant.  The  property  was  struck  off  for 
a  sum,  no(.  sufficieat  to  pay  the  mortgage  which  it  was  the 
duty  of  the  defendant  to  uphold  and  protect ;  he  made  money 
by  defeating,  in  this  transaction,  that  mortgage,  pro  tanto. 
Under  the  last  declaratioa  of  trust  executed  by  him,  he  ap- 
j)ears,  as  it  would  seem,  to  be  under  no  liability  to  make 
good  the  fund  invested,  if  the  security  proved  insufficient,  so 
that  his  position,  as  a  comipetitor  at  the  sheriff's  sale,  was 
squarely  opposite  to  hi&  fiduciary  duties.  If  he  haa  made  a 
profitable  bargain,  (and  as  he  streBuoualy  refuses  to  surren- 
der his  purchase,  it  is  a  fair  presumption  that  he  has  done  so,) 
the  result  has  beeo  attained  by  the  sacrifice  of  the  trust 
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fund.  As  the  guardian  of  the  property  of  the  complainant, 
it  was  his  duty  to  use  every  reasonable  endeavor  to  make  the 
land  produce  the  largest  price.  Did  he  perform  an  obliga- 
tion which  it  was  an  advantage  to  him  to  neglect?  To  omit 
the  discharge  of  such  duty  was  a  fraud,  in  the  eye  of  a  court 
of  conscience.  "  It  is  not  enough/'  says  the  Chancellor,  in  the 
case  of  Whelpdalev.  Cookson,  1  Fes.,  sen,,  9,  "for  the  trustee  to 
Bay,  you  cannot  prove  any  fraud,  as  it  is  in  his  own  power  to 
conceal  it."  The  observation  applies  to  every  case  of  this 
strain,  and  to  none  more  than  to  the  one  under  consideration. 
To  hold  this  transaction  valid,  as  against  the  cestui  que  trust, 
would  seriously  impair  the  general  principle  of  equity  above 
enounced,  which  has  been  the  guide  to  so  many  decisions, 
and  which  is  so  eminently  essential  to  the  preservation  of  a 
perfect  integrity  in  the  administration  of  trust  estates. 

The  court  is  clearly  of  one  mind,  that  the  complainant  is 
entitled  to  relief. 

What  that  relief  should  be,  has  been  a  subject  about  which 
we  have  experienced  more  diflBculty.  The  master  who  heard 
the  case  for  the  Chancellor,  thought  that  the  complainant 
had  a  right  to  take  the  bargain  off  the  defendant's  hands, 
and  to  be  substituted  in  his  place;  and  the  court  below  ac- 
cordingly decreed  a  conveyance. 

It  is  now  urged,  by  the  counsel  of  the  defendant,  that 
such  order  was  inequitable,  and  that  all  that  the  complain- 
ant is  entitled  to,  in  any  event,  is.  the  money  due  upon  her 
mortgage,  with  interest. 

Under  ordinary  circumstances,  perhaps,  such  a  measure  of 
reparation  would  answer  every  purpose.  Such  was  the  in- 
timation in  the  opinion  of  Chancellor  Walworth,  in  Van  Epps 
v.  Van  JEppSy  9  Faige  237,  which,  in  many  of  its  aspects, 
was  strikingly  similar  to  the  present  case.  But  an  attentive 
observation  of  the  peculiar  attitude  of  the  parties  to  this  suit, 
at  the  time  of  the  sheriff's  sale  of  the  property  in  question, 
will  lead  to  the  conclusion,  that  the  mode  of  relief  auggesteil 
would  be  defective,  and  entirely  inadequate  to  the  emergency. 
We  are  to  assume  that,  in  the  view  of  equity,  the  defendant 
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neglected  his  duty  of  trustee,  in  not  making  the  property 
produce  at  the  sale,  its  fair  value;  it  was  his  interest  to  do 
this,  and  he  is,  therefore,  to  be  charged  with  that  result.  On 
this  assumption,  then,  it  becomes  probable  that  the  cestui  que 
tirust  was  injured  by  such  neglect,  beyond  the  loss  of  the 
mortgage  which  he  held  for  her  in  trust.  The  two  subse- 
quent encumbrances  were  held  in  trust  for  her,  and,  conse- 
quently, if,  by  secret  acts  favoring  his  personal  ends,  the 
trustee  had  the  property  struck  oflF  at  an  insuflBcient  price, 
these  encumbrances,  in  whole  or  in  part,  may,  by  this  means, 
have  become  worthless.  Nor,  in  this  connection,  should  it 
be  overlooked  that,  although  the  respondent  was  not  the 
complainant  in  the  foreclosure  suit,  he  had  a  decree  in  his 
favor,  and  that  the  execution  directed  the  sheriff  to  levy  cer- 
tain moneys  for  him,  and  that,  consequently,  he  had  a  control, 
to  some  extent,  over  the  place,  time,  and  circumstances  of 
the  sale.  The  defendant,  therefore,  was  in  a  situation,  in 
some  degree  at  least,  to  affect  the  proceeding  of  sale ;  he 
voluntarily  placed  himself  in  a  state  of  repugnancy  as  to 
interest,  to  the  complainant  whom  he  represented,  and  he 
has  no  right  to  complain,  if  he  is  not  permitted  to  reUun  a 
bargain  which,  it  seems  probable,  has  not  only  defeated  the 
trust  security  in  his  own  hands,  but  has  had  a  like  disastrous 
effect  upon  the  two  mortgages  which  were  subsequent.  If 
we  assume  that  the  farm  was  really  worth  all  these  securities, 
then  it  becomes  obvious  that,  if  the  law  exacts  but  the  pay- 
ment of  the  one  mortgage  from  the  defendant,  his  miscon- 
duct, as  a  trustee,  will  be  a  source  of  considerable  profit  to  him, 
and  in  an- equal  degree,  a  detriment  to  his  cestui  que  tnist 
This  result,  it  is  conceived,  is  not  consistent  with  the  regu- 
lations before  adverted  to,  established  by  law  on  grounds  of 
public  usefulness,  to  control  the  conduct  of  the  trustee,  and 
protect  the  rights  of  the  cestui  que  trust  At  this  moment 
the  defendant  stands  before  the  court,  claiming  the  fruits  of 
this  bargain,  which  he  has  made  in  disregard  and  subversion 
of  the  interest  of  the  complainant;  if  he  had  not  infringed 
the  rights  of  the  complainant^  he  would  not  have  acquired 
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these  fruits;  it  seems  difficult  to  perceive  any  ground  of 
equity  upon  which  he  can  be  permitted  to  retain  them.  But, 
besides  this,  when  we  look  into  the  essence  of  the  transaction 
of  the  vendue  in  question,  we  will  perceive  that  in  substance 
the  defendant  was  purchasing,  when  he  bought  in  the  lands 
in  question,  the  property  of  his  cestui  que  trusL  T)ie  farm 
was  clearly  encumbered  to  its  full  value,  and  the  complainant 
was  the  owner  of  nearly  two-thirds  in  value,  of  such  encum- 
brances. The  legal  interest  of  the  mortgagor,  therefore,  was 
but  nominal,  and  the  substantial  interest  which  the  defendant 
purchased,  was  the  equitable  rights  of  his  own  cestui  que  trusty 
and  of  those  rights  he  became  possessed  by  his  purchase. 
They  were  sold  in  part  by  force  of  the  decree  in  his  favor  as 
trustee,  and  in  such  a  condition  of  affairs,  it  would  seem  to 
be  clear,  he  ought  not  to  be  allowed  to  make  a  profit  out  of 
the  speculation. 

There  is  also  another  ground  of  objection  to  this  claim  of 
the  defendant.  The  purchase  in  question,  was  made  by  the  use 
of  the  mortgage  which  was  in  equity  owned  by  the  complain- 
ant. That  mortgage  the  defendant  could  not  lawfully  use  in 
J  his  own  concerns,  so  as  to  make  a  profit  to  himself.  If  a  trustee 
use  trust  funds  in  the  purchase  of  property,  or  in  the  transac- 
tions of  luisinesR,  it  is  a  violation  of  his  duty  as  trustee,  and 
the  profits  of  such  purchase  or  business  must  enure  to  the 
benefit  of  his  cestui  que  trust.  It  is  the  general  rule,  iudis- 
j^ensably  necessary  to  keep  trustees  in  the  line  of  their  pro- 
vince, that  they  shall  derive  no  advantage  whatever  from 
the  administration  of  the  property  committed  to  their  charge. 
So  strictly  is  this  disability  maintained,  that  where  trustees 
bought  in  a  debt  or  encumbrance,  to  which  the  trust  estate 
was  liable,  for  a  less  sum  than  was  actually  due  thereon,  they 
wc*n3  not  allowed  to  take  the  benefit  to  themselves,  but  the 
other  claimants  had  the  advantage  of  it,  and  it  was  said  that 
it*  there  were  no  such  claimants,  it  would  go  to  the  party  en- 
titled to  the  surplus,  llobimon  v.  Pett^  3  P.  IF.  251,  natt 
A,  '*  If  trust  money,"  says  Lewin,  using  the  language  of  the 
authorities,  '*  be  laid  out  by  a  trustee  in  buying  and  selling 


MARCH  TERM.  1867.  563 

0 

Staats  V.  Bergen. 

land,  and  a  profit  be  made  by  the  transaction,  that  shall  go, 
not  to  the  trustee  who  has  so  applied  the  money,  but  to  the 
cestui  que  trusty  whose  money  has  been  applied.  So,  where  a 
trustee  or  executor,  has  used  the  fund  committed  to  his  care 
in  stock  speculations,  though  any  loss  must  fall  exclusively 
on  himself,  he  must  account  to  the  trust  estate  for  every 
farthing  of  the  profit.  If  he  lay  out  the  trust  money  in  a 
commercial  adventure,  as  in  buying  or  fitting  out  a  vessel 
for  a  voyage,  or  put  it  in  the  trade  of  another  person,  from 
which  he  is  to  derive  certain  stipulated  gains,  or  if  he  em- 
ploy it  himself,  for  the  purposes  of  his  own  business,  in  all 
these  cases  he  must  account  to  the  cestui  qii£  trust  for  the 
profits."  Lemin  on  Trusts  289.  A  long  series  of  uniform  pre- 
cedents sustain  the  universality  of  this  rule;  it  never  bends 
to  circumstances,  and  is  applied  with  inexorable  severity, 
whenever  a  person  occupying  a  relation  which  implies  confi- 
dence, is  entrusted  with  the  safe  keeping  of  the  property  of 
another.  To  make  use  of  such  property,  except  for  the  ex- 
clusive advantage  of  the  party  beneficially  interested,  is  in 
itself  a  breach  of  trust,  and  it  would  be  a  violation  of 
principle  to  suffer  the  trustee  to  take  any  gain  from  such 
misconduct.  In  the  case  now  before  the  court,  the  trustee 
has  made  the  mortgage  which  belongs  to  the  complainant, 
an  instrument  whereby  the  farm,  in  which  she  had  a  large 
equitable  interest,  has  become  his  property.  All  that  the 
complainant  asks  is,  that  she  may  have  the  fruits  of  this 
bargain.  We  are  of  opinion  that,  under  the  peculiar  circum- 
stances of  this  case,  such  relief  is  proper. 
Let  the  decree  stand  affirmed  with  costs. 

The  decree  was  affirmed  by  the  following  vote : 

For  affirmance — Beasley,  C.  J.,  Bedle,  Dalrimple, 
Depue,  Elmer,  Fort,  Kennedy,  Vail,  Vredenburgh, 
Wales,  Woodhull.    11. 

For  reversal — Clement.    1. 
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Lydia  Emery,  by  her  next  friend,  appellant,  and  Andrew 

G.  Van  Syckel,  respondent. 

1.  The  testator,  in  1846,  devised  his  farm  to  his  daughter,  Lydia,  wife  of 
N.  E.,  during  her  natural  life,  and  after  her  death,  to  her  children,  subject 
to  certain  charges,  and  also,  if  she  should  be  dispossessed  of  the  farm  in  any 
way  or  manner  whatever,  that  his  executors  should  take  charge  of  her 
estate,  and  rent  out  the  land  to  the  best  advantage,  and  pay  over  to  her 
the  rents  and  interest  money  yearly,  and  her  receipt,  and  hers  only,  sboald 
be  sufficient  for  the  same.  •  Held,  that  there  was  a  legal  estate  in  the  wife, 
limited  upon  the  contingency  of  dispossession,  subject  to  the  marital  rights 
of  the  husband  till  then,  but  when  that  occurred,  a  trust  estate  began  in 
the  executors  for  the  rest  of  the  life  of  the  wife,  to  her  sole  and  separate  ose. 

2.  The  husband  alone  obtained  letters  testamentary.  Judgments  were 
recovered  against  him  by  his  creditors,  and  his  interest  in  the  farm  was 
sold  by  the  sheritf  to  Van  Syckel;  the  court  enjoined  Van  Syckel  from  pro- 
ceeding in  ejectment  to  recover  possession,  upon  the  ground  that  the  dit- 
possession,  in  equity,  occurred  at  the  delivery  of  the  deed  to  Van  Syckel, 
and  that  from  that  time  N.  E.,  the  husband,  was  in  possession,  as  trustee 
for  the  sole  and  separate  use  of  the  wife. 


On  the  4th  of  February,  1863,  the  Chancellor  made  a  de- 
cree in  the  above  stated  cause,  whereby  it  was  ordered  that 
the  injunction  theretofore  issued,  restraining  proceedings  at 
law,  should  be  dissolved,  and  that  the  complainant's  bill  of 
complaint  be  dismissed,  with  costs ;  and  that  upon  service 
upon  the  complainant,  of  a  copy  of  this  decree,  and  of  the 
taxed  bill  of  costs  of  the  said  defendant,  Andrew  G.  Van 
Syckel,  and  upon  demand  and  non-payment  of  the  said  costs, 
the  said  defendant  be  at  liberty  to  apply  for  execution  there- 
for, according  to  the  practice  of  this  court.  From  that  decree 
the  complainant  has  appealed. 

Mr.  Bird  and  Mr.  G.  A.  Allen,  for  appellant. 

Mr.  Van  Fleet  and  Mr.  Van  Syckel ,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 
Bedle,  J.    The  object  of  this  bill  is  to  restrain  the  defend- 
ant, Van  Syckel,  from  proceeding  in  an  action  of  ejoctment| 
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now  pending  in  the  Supreme  Court,  to  recover  possession  of  a 
farm,  and  wood  lot  adjoining,  devised  to  the  complainant  by 
George  Apgar,  her  father,  by  his  will,  dated  June  27th,  1846. 

The  testator  died  in  1846,  leaving,  him  surviving,  his  widow, 
Ehuhamah,  and  the  complainant,  Lydia,  the  wife  of  Nicho- 
las Emery,  who  is  his  only  child.  In  the  year  1861,  four 
several  judgments  were  recovered  at  law  against  Nicholas 
Emery  by  his  creditors,  one  of  which  was  assigned  to  Van 
Syckel,  and  another  was  recovered  in  his  own  name.  Upon 
these  judgments  executions  were  issued,  and  by  virtue  thereof 
the  right,  title,  interest,  and  estate  of  Nicholas  Emery,  in 
the  lands  so  devised,  were  levied  on  and  sold  by  the  sheriff 
of  Hunterdon  county,  to  the  defendant,  Van  Syckel,  for  the 
sum  of  seventeen  dollars,  a  deed  for  which  was  made  to  him 
by  the  sheriff  on  the  16th  day  of  June,  1862,  and  on  the  next 
day,  the  seventeenth  day  of  June,  the  action  of  ejectment 
was  commenced  against  Nicholas  Emery,  to  recover  posses- 
sion of  the  lands.  The  widow  and  Lydia  Emery  were  ad- 
mitted as  defendants  in  that  action,  by  rule  of  the  court. 
The  general  ground  of  relief  claimed  is,  that,  by  the  will, 
there  is  a  separate  equitable  estate  in  the  wife  that  cannot  be 
reached  by  the  creditors  of  the  husband,  and  which  it  is  the 
duty  of  a  court  of  equity  to  protect.  The  will  is  very  un- 
skillfully  drawn,  and  its  construction  is  not  without  embar- 
rassment. The  intention  of  the  testator,  so  far  as  it  may  be 
gathered  from  the  will,  should  govern,  unless  it  violates 
some  rule  of  law.  A  particular  reference  to  the  will,  is  neces- 
sary to  an  understanding  of  the  question  involved. 

The  testator  first  provides  for  his  widow,  by  giving  her  an 
annuity  of  sixty  dollars  during  her  natural  life,  to  be  paid  to 
her  by  his  executors,  provided  she  remains  his  widow,  and 
directs  his  executors  to  place  $1000  at  interest  as  a  fund  lor 
its  payment,  the  principal,  with  the  interest  remaining  at 
the  death  or  marriage  of  the  widow,  to  become  a  part  of 
the  residue  of  his  estate.  He  also  gave  to  her  the  use  and 
occupation  of  one-third  of  the  dwelling-house  and  kitchen 
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during  het  natural  lift},  provided  she  t-emained  his  widow. 
He  next  directed  that  his  son-in-law,  Nicholas  Emery,  and 
his  daughter*,  Lydja,  should  "provide  her  with  board  during 
the  same  period,  and  with  fire  wood  from  off  the  farm,  cut 
short  for  her  fire-place  or  stove,  if  she  desires  it,  free  of  all 
and  every  expense  to  her."  He  then  gave  her  one-third  of 
all  the  stock,  and  one-third  of  all  the  household  and  kitchen 
furniture,  and  a  cupboard  and  contents,  and  further  provi- 
ded, "  if,  at  any  time,  she  should  think  proper  to  give  up  her 
part  of  the  dwelling-house  and  kitchen,  and  take  her  board 
elsewhere,  it  is  then  my  will,  that  my  executors  shall  pay 
annually,  out  of  my  estate,  the  expense  of  her  board  and 
lodging.  And  I  do  hereby  make  my  real  estate  liable  there- 
for, so  long  as  she  remains  my  widow,  and  no  longer.  The 
aforesaid  bequests  are  made  in  lieu  of  dower  out  of  my  estate." 

The  next  bequest  is  to  George  Servis  Emery,  a  grandson 
of  testator,  and  a  child  of  Lydiaj  of  one  thousand  dollars,  to 
be  paid  to  him  at  the  age  of  twenty-five  yeiars,  and  this  is 
given,  over  and  above  his  equal  share  in  all  the  rest  and  resi- 
due of  the  estate ;  if  he  should  die  before  attaining  that  age, 
the  said  legacy  to  become  a  part  of  the  residue  of  the  estate. 

The  will  then  gives  to  Lydia,  all  the  testator's  books,  and 
the  remaining  two-thirds  of  the  household  and  kitchen  fur- 
niture, and  live  stock,  and  proceeds  in  the  language  follow- 
ing: *^  I  also  give  and  beqiceath  to  my  daughter,  Lydixi,  fofr 
and  during  the  term  of  her  natural  life,  my  farm,  on  which  I 
now  reside^  containing  two  hundred  and  sixty-eight  acres, 
more  or  less,  with  the  wood  lot  adjoining,  together  with  all 
the  rest  and  residue  of  my  estate,  both  real  and  personal,  and 
after  her  death,  I  do  give,  devise,  and  bequeath  the  same  to 
her  children,  to  b6  equally  divided  amx)ng  t/iem,  share  and 
share  alike,  when  her  youngest  child  ehcUl  attain  the  age  of 
ttveyity- one  years,  subject,  nevertheless,  to  the  payment  of  the 
annuity  of  sixty  dollars  bequeathed  to  my  wife,  Rhuhamah, 
and  also  the  payment  of  the  one  thousand  dollars  bequeathed 
to  my  grandson,  George  Servis  Emery ;  and  for  the  sure  and 
certain  payment  of  the  said  bequest,  I  do  hereby  charge  and 
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make  liable  the  real  estate  bequeathed  to  my  daughter,  Ly- 
dia,  and  her  children,  for  the  payment  thereof;  ghould  any 
of  my  grandchildren  die  before  the  youngest  child  shall  at- 
tain the  age  of  twenty-one  /ears,  and  without  lawful  issue, 
it  is  my  will  that  such  share  or  shares  shall  descend  to,  and 
be  divided  equally  among,  the  survivors,  share  and  share 
alike.  If  my  daughter,  Lydia,  should  die  before  the  young- 
est child  attains  the  age  of  twenty-one  years,  it  is  then  my 
will  that  her  husband  shall  have  the  use,  occupation,  and 
profits  of  my  estate,  until  the  said  youngest  child  of  my 
daughter,  Lydia,  shall  attain  the  age  of  twenty-one  years,  as 
aforesaid.  I  do  order  and  direct  ray  executors  to  have  the 
farm  and  buildings  kept  in  good  repair,  and  to  see  that  no 
unnecessary  waste  or  destruction  of  timber  be  committed  on 
my  said  farm,  or  wood  lot  adjoining,  and  to  carry  this  my 
last  will  and  testament  into  efiect,  according  to  the  true  intent 
and  meaning  thereof.  Fifth.  It  is  my  will,  that  if  my  daugh- 
ter, Lydia,  should  be  dispossessed  of  the  farm  in  any  way  or 
manner  whatever,  in  her  lifetime,  then  I  do  order  and  direct 
my  executors,  or  the  survivor  of  them,  to  take  charge  of  her 
estate,  both  real  and  personal,  and  rent  out  the  land  to  the 
best  advantage,  and  pay  over  to  her  the  rents  and  interest 
pnoney  yearly,  and  every  year,  and  her  receipt,  and  hers  only, 
shall  be  sufficient  for  the  same,'' 

The  testator  then  gives  to  a  black  girl  her  freedom,  a  bed, 
bedding,  chest,  and  one  cow;  also  the  sum  of  twenty-four 
dollars  a  year,  so  long  as  she  will  support  herself  without  the 
assistance  of  that  sum  and  no  longer,  to  be  paid  to  her  yearly 
by  his  executors ;  and  adds,  "  and  for  the  certain  payment 
thereof,  my  real  estate  is  hereby  charged  and  made  liable." 

The  executors  named  in  the  will  are  Nicholas  Emery,  the 
son-in-law,  and  William  Alpaugh.  Alpaugh,  it  appears  by 
the  answer,  has  not  taken  upon  himself  any  part  of  the  ad- 
ministration of  the  estate,  and  letters  testamentary  were 
granted  to  Nicholas  Emery  alone. 

What  kind  of  an  estate  did  the  complainant  take  under  that 
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will  ?  Van  Syckel,  in  his  answer,  sets  up  that  Lydia  took  a  life 
estate  in  the  lands,  which,  by  virtue  of  the  marital  relation, 
vested  in  the  husband  as  a  freehold  estate,  (the  marriage  hav- 
ing taken  place,  and  the  estate  having  been  acquired  previous 
to  the  act  of  1852,  for  the  better  securing  the  property  of  mar- 
ried women).  This*view  rests  upon  the  language  of  the  devise, 
without  regard  to  the  subsequent  provisions.  By  itself,  it  would 
undoubtedly  create  a  legal  estate  in  the  wife  for  her  life,  that 
would,  by  force  of  the  marriage  relation,  become  a  freehold 
estate  in  the  husband.  But  that  general  language  is  subject 
to  the  limitation  contained  in  the  fifth  clause  of  the  will. 

The  testator  had  but  the  one  child ;  she  was  married  when 
he  made  the  will.  He  did  not  intend  to  interfere  with  the 
rights  of  the  husband  to  use  and  enjoy  the  estate  of  the  wife, 
except  only  so  far  as  it  was  necessary  to  save  that  estate  for 
her  benefit,  in  case  it  became  jeoparded  through  him.  He 
was  willing  that  the  husband,  as  such,  should  be  benefited 
by  it  as  long  as  he  could,  but  when  he  could  not  he,  then  he 
wanted  it  secured  to  her  sole  and  separate  use. 

This  intention,  I  think,  is  fairly  gathered  from  the  will. 
The  testator,  under  the  well  settled  rules  of  equity,  could 
have  made  the  life  estate  a  sole  and  separate  estate  in  his 
daughter,  from  the  time  of  his  death,  and  thereby  have  entirely 
cut  off  the  marital  rights  of  the  husband  in  the  same.  Equity 
could  protect  such  a  devise  against  the  creditors  of  the  hus- 
band, and  also  the  husband  himself.  It  is  also  now  settled 
that  an  estate  over  which  a  single  woman  would  have  the 
absolute  control,  while  single,  may  be  secured  to  her  sole  and 
separate  use  by  the  testator,  against  the  control  of  any  future 
husband. 

The  testator,  having  the  whole  power  of  disposition,  so  as 
to  entirely  prevent  the  husband  from  asserting  any  claim  to 
the  use  or  profits  of  the  land,  in  right  of  his  marriage,  could, 
without  violation  of  any  rule  of  law,  permit  the  husband  to 
enjoy  them  up  to  a  certain  contingency,  and  then,  by  the 
creation  of  a  separate  estate,  completely  prevent  him.  Instead 
of  giving  to  the  wife  a  sole  and  separate  estate  from  the  tee- 
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tator's  death,  he  has  only  provided  that  such  an  estate  shall 
commence  for  her,  upon  the  contingency  of  her  being  dispos- 
sessed. The  life  estate  devised  to  her,  is  subject  to  be  limited 
upon  her  being  dispossessed,  and  a  different  estate  is  then 
created. 

The  fifth  clause  of  the  will  limits  the  legal  estate  first 
devised  to  the  wife,  and  also  the  enjoyment  of  the  husband 
therein,  by  the  act  of  dispossession.  The  simple  intention  of 
the  testator  was  not  to  interfere  with  the  husband,  but  to  let 
him  exercise  all  his  marital  rights  until  the  estate  was  in 
peril  by  a  dispossession,  and  then  he  meant  that  those  rights 
should  end,  and  the  estate  be  secured  to  her  exclusively.  It 
would  seem  as  if  he  thought  that  by  leaving  the  estate  in  the 
power  of  the  husband,  there  might  possibly  be  a  dispossession 
of  the  wife,  and  that  be  did  not  mean,  when  that  occurred, 
that  she  should  be  deprived  of  his  bounty, 

We  can  well  understand  how  the  testator  may  have  pre- 
ferred to  let  the  soa-in-law  and  daughter  enjoy  the  home- 
stead together,  without  any  abridgment  of  the  husband's 
rights,  aa  long  as  they  could ;  how  he  may  have  wished  that 
the  husband  should  take  the  profit*,  as  the  husband  naturally 
would,  and  ordinarily  ought,  and  use  them  in  the  support  of 
himself  and  family,  without  the  possibility  of  any  disturbance 
of  the  harmony  between  himself  and  wife,  by  the  creation  of 
an  exclusive  property  in  the  wife;  and  also  how,  as  a  prudent 
man,  looking  to  the  comfort  and  sure  sustenance  of  his  only 
child  with  her  children,  and  fearing  that  possibly  she  would 
some  day,  by  acts  and  circumstances  beyond  her  control,  be 
turned  out  of  her  home,  he  may  have  desired,  in  view  of  such  a 
contingency,  and  upon  its  happening,  to  secure  to  her  the  in- 
come of  the  land,  independent  of  her  husband  and  his  creditors. 
The  devise  under  this  will,  in  its  whole  scope,  secures  these 
objects.  If  the  husband,  either  by  his  act  of  alienation,  or 
through  the  action  of  creditors,  caused  his  wife  to  be  dis- 
possessed, that  would  be  the  limit  of  any  estate  that  he  could 
have  any  right  in.  The  dispossession  of  the  wife  from  these 
premises,  by  any  cause  other  than  her  own,  fixed  the  limit  of 
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any  estate  liable  to  such  dispossession.  He  expected  the 
daughter  to  live  upon  the  farm,  if  she  wished ;  that  is  ap- 
parent from  the  whole  tenor  of  the  will;  and  the  word  dispos- 
session is  used  in  reference  to  the /arm,  and  if  she  could  not 
live  on  it,  she  should  have  the  benefit  of  it,  while  off. 

There  can  be  no  valid  objection  against  such  a  devise  as 
the  testator  has  here  made.  The  policy  of  the  law,  which 
prevents  the  absolute  devise  or  bequest  of  property  from 
being  restrained  by  restrictions  repugnant  to  the  character 
of  the  estate,  cannot  be  raised  as  an  objection,  for  the  testator 
has  not  endeavored  here  to  create  an  absolute  estate  for  life 
in  the  husband,  with  an  attempt  to  restrict  him  in  the  power 
of  disposal,  which  necessarily  belongs  to  such  an  estate,  but 
he  gives  to  the  wife  an  estate,  which  the  husband  can  take 
by  law,  up  to  a  certain  time,  depending  on  a  contingency; 
and  then  his  benefit  in  the  devise  ends.  Neither  is  there  any 
thing  in  the  policy  of  the  law,  to  prevent  the  limitation  of 
such  an  estate  as  is  here  devised,  upon  a  dispossession  which 
may  be  occasioned  by  the  act  of  alienation  of  the  husband,  or 
by  his  insolvency,  or  by  his  creditors  in  invituin.  Such  con- 
tingencies of  limitation  are  now  clearly  recognized  in  caaa 
of  annuity,  or  other  bequests. 

The  most  recent  English  case  upon  that  subject,  is  that 
of  Eochford  v.  Hackman,  9  Hare  474,  where  the  authorities 
are  fully  referred  to.  The  case  of  BramhaU  v.  Ferris^  4 
Keman  41,  is  also  a  strong  case  upon  the  same  point. 

In  1  Jarman  on  Wills ,  823,  the  author  uses  this  language: 
"  But  though  a  testator  is  not  allowed  to  vest  in  the  object 
of  his  bounty,  an  unalienable  interest  exempt  from  the  opera- 
tion of  bankruptcy ;  yet  there  is  no  principle  of  law  which 
forbids  his  giving  a  life  interest  in  real  or  personal  property, 
with  a  proviso,  making  it  to  cease  on  such  an  event."  I  see 
no  reason  why  the  same  principle,  that  is  so  well  settled  in 
reference  to  annuities  and  other  bequests,  should  not  equally 
apply  to  the  limitation  of  the  enjoyment  of  real  estate  by  the 
husband  under  his  marital  rights,  upon  such  a  contingency. 

This,  then,  is  the  character  of  the  interest  that  the  husband 
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took,  liable  to  be  defeated  by  the  dispossession  referred  to  in 
the  will.  The  estate  of  the  wife  was  a  legal  estate  ap  to  that 
time,  attaching  itself  to  the  husband.  Upon  the  happening  of 
the  contingency,  a  diflFerent  estate  began;  a  trust  estate  in 
the  executors  for  the  remainder  of  the  life  of  the  wife,  to 
her  sole  and  separate  use.  The  language  of  the  will  is,  "  then 
I  do  order  and  direct  my  executors,  or  the  survivor  of  them, 
to  take  charge  of  her  estate,  both  real  and  personal,  and 
rent  out  the  land  to  the  best  advantage,  and  pay  over  to  her 
the  rents  and  interest  money,  yearly,  and  every  year,  and  her 
receipt,  and  hers  only,  shall  be  sufficient  for  the  same.** 

If  this  was  only  a  trust  estate  with  the  legal  interest  in  the 
executors^  for  her  use,  without  being  a  sole  and  separate  use, 
it  would  be  a  trust  that  could  not  be  reached  by  proceedings 
at  law  by  creditors  of  the  husband;  their  power  to  aflfect  it 
to  their  benefit,  would  only  be  in  the  Court  of  Chancery, 
where  the  court  could  make  a  settlement  upon  the  wife,  and 
the  creditors  be  benefited,  subject  to  such  settlement;  but,  if 
a  trust  to  her  sole  and  separate  use,  as  it  is,  then  the  credi- 
tors of  the  husband  could  not  reach  it,  even  in  the  Court  of 
Chancery.  The  separate  estate  of  the  wife,  previous  to  the  act 
of  1852,  was  purely  a  creature  of  a  court  of  equity,  and 
courts  have  gone  far,  and  justly  so,  to  aid  in  preserving  es- 
tates for  the  wife  and  family,  against  the  claims  of  the  hus- 
band, or  others  through  him.  The  general  rule  is,  that  no 
particular  form  of  worils  is  necessary  to  vest  a  separate  estate 
in  the  wife,  but  the  intention  to  give  her  such  an  interest 
in  opposition  to  the  legal  rights  of  the  husband,  must  be  clear 
and  unequivocal.  If  it  be  plain  from  the  language  of  the 
instrument,  or  from  all  the  circumstances  disclosed  in  it,  that 
the  intention  was  to  create  a  separate  interest  in  the  wife, 
this  intention  will  be  sustained  and  carried  out.  A  direc- 
tion in  the  will,  incompatible  with  the  existence  of  the  rights 
of  the  husband,  will  exclude  him. 

The  English  and  American  cases  upon  this  subject,  are 
mostly  collected  in  the  notes  to  HuLme  v.  Tenant,  1  White  <J- 
Tudor  s  Lead.  Cos.  inEq.  401.  The  technical  words  to  create 
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such  an  estate  are  "  to  her  sole  and  separate  use/'  bat  are 
not  necessary  to  be  used. 

In  the  case  of  Lee  v.  Prieaux,  3  Brown  C,  C.  381,  the 
words,  "  their  receipts  in  writing,  respectively,  shall  be  a  suf- 
ficient discharge  to  my  said  trustee  for  the  sum,  or  sums,  so  to 
be  paid,  &c.,"  were  construed,  that  the  wife  should  have  the 
power  to  give  a  discharge,  so  as  to  bar  the  husband. 

In  Dixon  v.  OlnieSf  2  Cox  413,  the  words  were :  "  I  devise 
and  direct  that  the  said  bonds  and  mortgages  be  delivered 
up  to  my  said  niece.  Lady  Waltham,  whenever  she  shall  de- 
mand, or  require  the  same.*'  The  Lord  Chancellor  said,  "  as 
these  securities  were  to  be  given  to  Lady  Waltham,  on  her 
demand,  Lord  Waltham  could  not  have  obtained  them  from 
the  executors,  without  a  demand  made  by  Lady  Waltham, 
which  gave  her  the  dominion  over  them,  and  they  must 
therefore  be  considered  as  given  to  her  separate  use." 

In  Wagstaff  v.  Smithy  9  Vea,  620,  the  words  "  independent 
of  her  husband,  or  any  future  husband  she  may  hereafter 
marry,"  and  in  Fritchard  v.  Ames,  1  Turn,  if  H.  222,  the 
words  "  for  her  own  use,  and  at  her  own  disposal,"  were  held 
to  vest  a  separate  estate. 

In  the  case  of  Stanton  v.  SaUy  2  Ruas.  6f  M.  175,  Lord 
Chancellor  Brougham  uses  this  language:  "  It  was  clear  that 
no  particular  form  of  words  was  necessary  in  order  to  vest 
property  in  a  married  woman  to  6er  separate  use.  That  in- 
tention, although  not  expressed  in  terms,  might  still  be  in- 
ferred from  the  nature  of  the  provisions  annexed  to  the  gift; 
as  where,  for  example,  the  direction  was  that  the  property 
should  be  at  the  wife's  own  disposal,  or  that  her  receipts 
should  be  a  good  discharge;  circumstances  which  raised  a 
manifest  implication  that  the  marital  right  was  meant  to  be 
excluded."  And  in  the  case  of  Tyler  v.  Lake,  Ibid,  183,  he  says 
that  the  marital  rights  of  the  husband  will  be  excluded  where 
*'  the  donor  annexes  some  direction  or  condition  to  the  gift, 
in  a  manner  incompatible  with  the  existence  of  the  husband's 
right.  Of  this  nature  are  the  phrases  '  to  be  at  the  wife's  own 
disposal,'  or  '  to  be  enjoyed  independent  of  the  husband,'  or 
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*her  receipt  to  be  a  good  discharge.'"  The  will  or  convey- 
ance in  these  two  cases,  did  not  contain  sufficient  to  raise  a 
separate  estate.  Yet  the  court  approved  the  doctrine  as 
stated. 

I  These  expressions  of  the  Lord  Chancellor  are  founded  in 
authority,  and  no  well  considered  case  holds  that  he  has  gone 
too  far.  In  the  case  of  Blaoklow  v.  Laws,  2  Hare  40,  the 
Vice  Chancellor  evidently  thought  that  the  Lord  Chancel- 
lor's application  of  the  rule  to  the  particular  words  of  the 
will  or  conveyance,  was  not  sufficiently  liberal ;  that  the 
marital  right  was  protected  by  a  too  strict  construction ;  yet 
he  felt  obliged  to  follow  the  doctrine  of  those  cases. 

The  words  nearest  analogous  to  those  in  this  will,  are  in 
the  case  of  Lee  v.  Pneaux^  3  Brown  C.  C,  311 ;  "  their  re- 
ceipts in  writing,  respectively,  shall  be  a  sufficient  discharge." 
This  decision  was  made  in  1791,  and  its  authority  has  not 
been  shaken  by  any  subsequent  case.  At  the  common  law, 
the  husband  could  take  the  legacy  or  trust,  and  receipt  for  it, 
and  his  receipt  alone  was  necessary.  The  implic;\tion  from 
the  power  given  to  her  to  discharge,  was  that  she  should  bar 
her  husband.  The  testator,  in  the  case  before  us,  directs 
that  "her  receipt,  and  hers  only,  shall  be  sufficient  for  the 
same."  He  intended  that  the  trustees  should,  in  no  event, 
pay  the  rents  to  the  husband ;  her  receipt  was  their  only 
discharge.  Language  could  hardly  be  stronger,  short  of  an 
express  declaration  showing  that  the  husband  was  to  be  ex- 
cluded from  any  rights  in,  or  to  them.  The  fact  that  the 
testator  has  created  a  trust  after  the  dispossession,  has  also 
considerable  meaning.  It  is  a  part  of  the  very  means  pro- 
vided to  make  the  estate  in  the  wife,  different  from  what  it 
was  before  the  contingency. 

In  ordinary  cases,  the  fact  of  an  express  trust  would  not 
have  much  bearing  upon  the  character  of  the  estate,  for  there 
can  be  a  trust  for  the  wife,  to  which  the  rights  of  the  hus- 
band would  attach ;  but  when  he  permits  the  husband  to 
enjoy  till  dispossession,  and  then  changes  the  interest  of  the 
wife  into  a  trust,  it  is  some  evidence  that  he  did  not  intend 
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any  risks  to  the  estate  after  that,  by  aay  right  of  the  hus- 
band. It  is  very  clear  to  my  mind,  that  the  interest  of  the 
wife,  guarded  in  the  fifth  clause  of  the  will,  is  a  sole  and 
separate  trust  estate,  peculiarly  an  object  of  the  care  and 
protection  of  a  court  of  equity.  i 

It  has  been  suggested,  that  under  this  will  the  executors 
took  the  legal  estate,  as  trustees,  from  the  death  of  the  tes- 
tator. 

Such  a  conclusion  would  prevent  a  court  of  law  from  dis- 
turbing it,  and  the  relief  prayed  for  in  this  bill  would  neces- 
sarily follow.  But  I  am  unable  to  discover  from  the  will, 
any  satisfactory  evidence  that  the  testator  so  intended.  A 
legal  estate  in  a  trustee,  may  arise  by  necessary  implication, 
and  where  the  purposes  of  the  will  require  it;  but  in  this  case, 
until  dispossession,  the  language  of  this  will  is  not  suffi- 
ciently strong  to  require  the  legal  estate  to  be  in  the  trustees. 
It  id  certainly  not  given  to  them  in  express  terms,  and  there 
is  no  duty  required  of  them  that  makes  it  necessary  for  them 
to  have  it. 

The  annuity  of  $60  to  the  widow,  is  only  a  charge  upon 
the  real  estate.  It  is  first  provided  for,  by  directing  the  ex- 
ecutors to  place  out  at  interest  $1000  to  raise  it.  Whether 
there  was  suflScient  personal  estate  for  that,  does  not  appear. 
If  there  was,  it  was  their  duty  first,  to  look  to  that;  but  if 
not,  the  real  estate  is  only  a  security  for  it.  And  so  the 
making  of  the  real  estate  liable  to  pay  the  board  and  lodg- 
ing of  the  widow,  if  she  should  give  up  her  part  of  the  houfle, 
creates  only  a  charge  upon  it.  It  is  true,  that  the  will  di- 
rects the  annuity  to  be  paid  by  the  executors,  also  the  board 
and  lodging,  yet  these  duties  do  not  require,  in  any  way,  the 
legal  title  for  their  performance.  The  executors  would  be 
trustees  of  the  fund  or  moneys  necess  \ry  to  make  these  pay- 
ments, and  would  have  power  under  the  will,  to  raise,  through 
the  Court  of  Chancery,  out  of  the  real  estate,  such  fund  or 
money.  No  power  of  sale,  or  appropriation  of  the  yearly 
proceeds  of  the  land,  to  that  end,  is  given  to  the  executors 
by  the  will.    The  provision  of  $24  a  year  to  the  black  girl, 
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Phillia,  is  also  of  the  same  character,  and  is  only  a  charge 
upon  the  real  estate.  The  legacy  to  George  Servis  Emery, 
is  not  directed  to  be  paid  by  the  executors,  but  it  is  made  a 
charge  also  upon  the  real  estate.  It  is  given  upon  the  con- 
tingency of  his  arriving  at  the  age  of  twenty-one  years,  and 
and  if  he  should  die  before,  and  without  lawful  issue,  it  be- 
comes a  part  of  the  residue  of  the  estate. 

It  does  not  appear  to  me  to  be  necessary  that  George 
should  collect  this  lega<;y  through  the  executors;  but  if  so,  it 
is  only  a  charge  of  the  amount  to  be  made  under  the  decree 
of  chancery,  out  of  the  real  estate.  The  executors  being 
trustees  to  that  end  alone,  and  of  the  fund  when  raised,  to  pay 
it  to  George.  The  direction  in  the  will  for  "the  executors 
to  have  the  farm  and  buildings  kept  in  good  repair,  and  to 
see  that  no  unneceasary  waste  or  destruction  of  timber  be 
committed  on  my  said  farm,  or  wood  lot  adjoining,  and  to 
carry  this  my  last  will  a«d  testiiment  into  effect,  according 
to  the  true  intent  and  meaning  thereof,"  could  not,  by  any 
fair  or  necessary  implication,  vest  in  the  executors  any  legal 
estate  as  trustees.  When  the  trust  estate  commences  upon 
dispossession,  they  then  would  have  a  legal  estate  for  the 
l>enefit  of  the  wife  during  the  continuance  of  her  interest,  but 
before  that  occurs,  this  clause  merely  gives  them  a  power  to 
make  those  in  possession  perform  that  duty.  A  tenant  for 
life  would  be  required  by  law  to  keep  the  farm  and  buildings 
in  repair  against  permissive  waste,  and  he  could  also  be  pre- 
vented from  committing  any  unnecessary  waste  or  destruction 
of  timber.  These  were  the  objects  intended,  it  appears  to 
me,  to  be  secured  by  that  clause,  and  a  power  is  given  to  the 
executors,  as  such,  to  see  that  they  are  carried  out,  and,  if 
necessary,  to  compel  it.  No  direction  is  given  as  to  whether 
wood  and  timber  shall  be  cut  for  that  end,  or  any  part  of  the 
land  shall  be  sold,  or  whether  the  proceeds  of  the  land  shall 
bear  the  burden.  This  clause  gives  the  executors  a  power 
which  would  enable  them,  for  the  benefit  of  those  in  re- 
mainder, to  obtain  the  aid  of  a  court  to  preserve  the  inheri- 
tance for  them.     Perhaps  the  executors  would  be  justified 
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without  the  aid  of  a  court,  in  having  wood  or  timber  cut  to 
repair  the  buildings  or  fences.  But  whether  that  is  so  or 
not,  it  is  not  necessary  to  the  full  exercise  of  the  power  eoa- 
ferred  in  that  clause,  that  any  legal 'title  should  be  in  the 
executors.  Such  a  view  would  be  inconsistent  with  what 
appears  to  me  to  be  the  design  of  the  testator,  to  secure  the 
legal  rights  of  the  wife,  and,  consequently,  those  of  the  husband, 
undisturbed,  until  the  happening  of  the  contingency,  which 
then  creates  a  legal  title  in  them,  in  trust  for  the  wife.  The 
language  of  the  fifth  clause,  which  directs  the  executors,  or 
the  survivor,  when  that  contingency  happens,  "  to  take  charge 
of  her  estate,  and  rent  out  the  land,"  seems  to  be  inconsistent 
with  any  legal  title  being  in  them  as  trustees  before. 

The  trust,  as  a  legal  estate  in  the  executors,  lasts  during 
the  life  of  the  wife,  from  the  dispossession,  and  at  her  death 
ends ;  and  if  the  husband  survives,  and  the  youngest  child 
has  not  attained  the  age  of  twenty^ne  years,  he  takes  "  the 
use,  occupation,  and  profits''  till  that  occurs,  giving  him  a 
legal  estate  during  that  period. 

The  only  question  remaining  is,  as  to  the  relief  prayed  in 
the  bill. 

Bv  the  deed  from  the  sheriff,  the  defendant,  Van  Syokel, 
acquired  all  the  right,  title,  interest,  and  estate  of  Nicholas 
Emery,  in  and  to  the  lands  devised.  Teohnicallv,  the  deed 
would  carrj'  with  it  the  right  in  the  purchaser,  to  the  imme- 
diate possession,  but  the  very^  instant  such  possession  T^ras 
transferred,  the  right  of  the  executors  as  trustees,  would 
accrue.  The  act  of  dispossession,  and  the  commencement  of 
the  trust  estate,  would  be  instantaneous.  At  law,  the  result 
would  be  this :  the  purchaser  would  recover  possession,  and 
the  trustees  would  be  compelled  to  submit  to  the  delay  of  a 
suit  in  ejectment,  to  recover  the  possession  to  them  as  trustees. 
This  would  be  compelling  the  interest  of  the  wife  to  bear  an 
unnecessary  burden  in  costs,  and  also  to  be  prejudiced  by  the 
delays  and  incidents  of  a  suit  at  law,  which  should  be  avoided, 
unless  some  substantial  right  of  the  purchaser  was  defeated 
by  preventing  it. 
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It  may  be  said  that  the  purchaser  should  be  allowed  to 
recover  his  judgment,  in  order  for  him  to  have  a  remedy  for 
mesne  profits  from  the  date  of  his  deed;  but  if  he  was  per- 
mitted to  recover  those,  it  would  be  upon  the  idea  that  he 
"was  entitled  to  the  possession  from  the  date  of  the  deed,  and 
that  the  husband  was  a  trespasser  upon  his  rights  of  posses- 
sion. This  claim  is  inconsistent  with  any  rights  of  the  wife 
in  the  enjoyment  of  the  estate  during  that  time,  and  she 
•would  be  virtually  dispossessed,  for  whenever  the  rights  of 
the  husband  cannot  be  exercised,  without  a  dispossession  of 
the  wife,  then  the  trust  would  in  equity  begin.  If  the  purchaser 
had  got  into  possession  of  the  land  at  the  date  of  his  deed,  he 
"would  have  been  decreed  to  account  for  the  profits  for  her  bene- 
fit. He  could  not  get  any  benefit  under  his  deed,  either  in  the 
actual  possession,  or  in  the  mesne  profits  after  the  date  of 
the  deed,  that  would  not  be  founded  upon  a  right  to  the  ex- 
clusive possession  of  the  land,  both  as  against  the  husband 
and  the  wife.  Whenever  the  estate  of  the  husband  was  con- 
veyed away  by  the  sheriff,  he  had  no  further  right  to  the 
})Ossession  as  husband,  and  it  was  his  duty  instantly,  as  a 
trustee,  to  look  out  for  the  interests  of  the  wife.  Without 
the  aid  of  a  court  of  equity,  he  may  have  gone  through  the 
circuity  of  delivering  possession,  as  husband,  to  the  purchaser, 
and  then,  as  trustee,  recovering  it  back.  Any  holding  on  of 
possession  after  the  deed,  if  not  as  trustee,  was  as  a  wrong 
doer,  and  without  any  right.  The  wife's  interest,  if  not  pro- 
tected in  the  trust,  would  be  merged  in  the  possession  of  the 
husband,  and,  as  a  wrong  doer,  he  would  be  liable  to  respond 
for  the  damages  to  the  purchaser.  This  could  not  be,  except 
upon  the  idea  of  a  right  of  possession  in  the  purchaser,  and 
a  dispossession  of  the  husband  and  wife,  as  effectually  as  if 
the  purchaser  was  in  actual  possession  under  the  deed. 
Nicholas  Emery,  being  both  husband  and  executor,  and  a 
circuity  of  legal  proceeding  having  only  a  tendency  to  injure 
and  prejudice  the  separate  estate  of  the  wife,  and  the  object 
being  only  to  get  the  possession  into  the  trustees  at  last,  and 

Vol.  II.  3  c 


578        COURT  OF  ERRORS  AXD  APPEALS. 


Emory  v.  Van  Syckul. 


one  Iwing  now  in  possession,  aud  the  only  one  wlio  took  out 
lottor.s  testiimenUry,  equity  will  lioKl  that  the  disposse:!- 
sioii  oiMjiirroil  at  the  delivery  of  the  deeil  to  Vnn  Syi^kel,  apon 
tho  I'l-im-iiili^,  that  that  will  he  coiisidei-cd  ask  done  that  ougbt 
to  Iiavo  Iteori  done,  for  it  was  the  duty  of  Emory  then  to 
didivi'i"  the  pMsession  according  to  the  doed ;  and  upon  the 
»imo  princiiilo,  it  will  hold  that  the  poasession,  of  which  the 
hushiUiii  ought  then  to  have  been  deprived,  was  delivereJ 
over  liy  Van  Pyckel  to  the  trustees,  for,  when  he  received 
podsos.sion,  it  waa  hia  instant  duty  to  deliver  it  over  to  the 
tl'li8t<^oa. 

Under  tho  very  peculiar  circumstances  of  this  case,  Emerj' 
will  hi!  coiisidiTeJ  in  possession  as  trustee  from  the  delivery 
of  the  deed.  The  contingency  then,  within  the  oontempU- 
tion  of  tho  will,  happened,  and  the  trust  estate  for  the  sole 
and  H-'parate  uae  of  the  wife  began.  Henceforward,  during 
her  life,  she  lias  such  an  estate.  It  being  the  duty  of  the 
Court  of  Chancery  to  protwjt  it,  the  coin|ilainant  is  entitled 
to  have  the  suit  in  ejectment  enjoined,  and  the  relief  as  prajed 
for  in  the  hill.     The  ilecree  should  be  reversed. 

Tho  decree  wiis  reversed  by  the  following  vote ; 

For  reversal — Beaslev,  C.  J.,  Bedle,  Depue,  Clemesi, 
FoET,  Keknedy,  Vredenbuhgh,  Wales,  Wood,     9. 

For  aMrmancc — Nose. 
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ACCIDENT. 

Equity  will  interfere  to  restore 
rights  which  have  been  lost  by  un- 
avoidable accident.  Brown  v.  El- 
liott, 353 


ACCOUNT. 

8te  Executor,  3,  4,  5. 
Partbership,  1,  2,  5. 


ACQUIESCENCE. 

See  COHTRAOT,  11. 

ADMINISTRATION. 


1.  In  strictness,  the  grant  of  admin- 
istration operates  only  within  the 
jurisdiction  where  it  is  granted. 
It  gives  no  legal  right  to  collect 
debt«,  or  recover  the  possession  of 
property  elsewhere.  NormancTs 
Admr  v.  Qrognard,  425 

2.  Where  letters  of  administration 
are  granted  in  diflerent  jurisdic- 
tions, the  inventory  of  each  ad- 
ministrator regularly  includes  only 
the  property  within  the  jurisdic- 
tion where  his  letters  are  granted, 
and  for  that  property  only  he  is 
accountable.  Each  adminii<trator 
must  account  for  the  property  in 
his  hands,  before  the  tribunal  of 
the  state  from  which  his  authority 
emanates.  Ih. 

3.  Where  administration  has  been 
granted  in  the  place  of  the  domi- 
cil  of  the  intestate,  and  ancillary 
administration  elsewhere  for  the 
parpose  of  collecting  debts,  if  the 
fnna  in  the  hands  of  the  foreign 
administrator  is  needed  for  the  pur- 


poses of  due  administratioii  in  the 
place  of  the  domicil,  the  mode  of 
reaching  it  would  be  to  require  its 
transmission  or  distribution,  after 
all  claims  against  the  foreign  ad- 
ministration had  been  ascertained 
or  settled.  lb, 

4.  The  distribution  of  an  intestate's 
property  must  be  regulated  by  thd 
taW  of  his  domicil.  But  bv  what 
tribunal  that  distribution  stiall  be 
made,  depends  upon  circumstances, 
and  rests  in  the  sound  discretion  of 
the  tribunal  before  which  the  ac- 
count of  the  foreign  administrator 
is  brought  for  settlement.  Where 
parties  interested  in  the  distribu- 
tion reside  in  the  state  where  for- 
eign administration  is  granted,  the 
fund  will  be  retained  and  distrib- 
uted there.  lb, 
.  An  administrator,  by  virtue  of  a 
grant  of  administration  in  this 
state,  the  place  of  the  intestate's 
domicil,  who  has  also  sued  out  let- 
ters of  administration  upon  the  in- 
testate's property  lying  in  a  for- 
eign state,  is  required  to  file  here 
an  inventory  of  such  property  only 
as  he  is  authorized  to  administer 
here  ;  and  for  that  alone  will  he  be 
required  to  give  security.  lb. 


ADMINISTRATOR. 

1.  The  rule  is  that  if  an  executor,  ad- 
ministrator, or  trustee,  negligently 
sutfer  the  trust  moneys  in  his  lianas 
to  lie  idle,  or  mingle  them  with  his 
own  funds,  or  employ  them  in  his 
business,  he  is  chargeable  with  in- 
terest.    Frey  v.  Admrs  of  Frey,  71 

2.  It  is  the  daty  of  an  administrator 
to  invest  the  funds  of  an  infant  in 
bis  bands,  within  a  reasonable 
time  after  the  settlement  of  his  ac- 
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connts.  where  there  is  no  proba- 
bility that  he  will  be  called  on  for 
early  payment.  lb. 

3.  An  adrnmi:4trator  is  not  entitled  toj 
a  diminution  in  the  legal  rate  ofj 
intfrent  upon  funds  retained  in  his 
hands  uninvested,  on  the  ground 
that  it  would  have  been  difficult  to 
invest  in  his  neighborhood  small 
sums,  except  at  less  than  the  legal 
rate.  lb. 

4.  Administrator  allowed  six  months 
from  settlement  of  account  for 
making  investment,  and  charged 
with  interest  from  that  time  to 
date  of  decree.  lb. 

").  An  administrator  is  entitled  to  no 
commissions  upon  funds  remaining 
in  his  hands  after  settlement  of  his 
account,  where  he  has  neglected 
to  invest  them,  or  has  converted 
them  to  his  own  use.  lb. 

See  Admihistratioh,  2,  5. 


ADULTERY. 

See  Divorce. 
Evidence,  1. 


AGENT. 
See  Principal  and  Aqf.nt. 


AGREEMENT. 
See  Contract. 


ALIENATION* 
See  Corporations,  6. 


AMENDMENTS. 


a  supplemental  answer  containios 
the  proposed  amendment.  lb, 
3.  An  application  to  amend  an  an- 
swer IS  addressed  to  the  discretion 
of  the  court.  In  mere  matters  of 
form,  clerical  mistakes  or  verb&l 
inaccuracies,  great  indulgence  ia 
shown  in  allowing  amendments, 
even  in  sworn  answers.  But  ap- 
plications to  amend  in  material 
mcts,  or  to  change  essentially  the 
grounds  taken  in  the  original  an- 
swer, are  granted  with  jgreat  cau- 
tion, and  only  where  it  is  manifest 
that  the  purposes  of  substantial 
justice  require  it.  lb. 

iSbe  Pleading,  10. 

Practice,  4,  8,  9,  11  to  15. 


ANNUITY. 

An  annuity  for  which  there  is  no  con- 
sideration, save  natural  love  and 
affection,  and  which  the  testator 
was  under  no  legal  obligation  to 
pay,  creates  no  charge  upon  the 
estate.  The  fact  that  it  was  paid 
by  the  testator  for  a  long  course  of 
years,  and  that  he  gave  written  in- 
structions to  his  agent  for  its 
punctual  payment  while  in  life, 
creates  no  legal  or  equitable  ohli- 

§ation    to    continue    it  after  his 
eath.       Executor  of   Kearney  v. 
Kearney^  ^>^ 

See  Will,  2. 


APPEAL. 
See  Jurisdiction,  4. 


APPROPRIATION  OF  PROCEEDS 
OF  SALE. 


1 


A  motion  to  amend  a  sworn  an- 
swer in  a  material  matter,  must 
bo  made  uj>on  notice,  and  be  sup- 
ported by  affidavits.  Huffman  v, 
Hummer,  209 

^.  A  sworn  answer  will  not  be  per- 
mitted to  be  amended  in  a  material 
particular,  by  an  amendment  in- 
serted therein.  The  amendment 
must  be  made,  by  leaving  the  orig- 
inal in  its  present  shape,  and  filing 


I.  No  change  in  the  mode  of  appro- 
priating the  proceeds  of  sale,  sj»eoi- 
ncally  disposed  of  by  decree  and 
execution,  can  be  made,  except  by 
opening  and  correcting  the  decree 
and  altering  the  execution.  This 
can  only  oe  done  upon  notice. 
Lithauer  v.  R*tyU,  40 

•  2.  In  suits  for  foreclosure  and  sale  of 
mortgaged  premises,  each  mortga- 
gee is  entitled  to  be  paid  bia  pnn- 
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cipal,  interest,  and  costs,  accordiDs! 
to  his  priority.    It  is  immaterial| 
whether  the  bill   be   filed  by  the 
first,  labt,  or  any  intermediate  en- 
cumbrancer, lb. 


ASSIGNOR  AND  ASSIGNEE. 

See  ASSIQNMEVT,  1,  4,  5. 
COVEVAHTS,  2,  3. 


ASSIGNMENT. 

1.  An  assignment  by  an  executor,  of 
his  individual  interest  in. a  mort- 
gage and  decree  belonging  to  the 
estate  of  his  testator,  such  interest 
being  only  that  of  a  general  cred- 
itor of  the  estate,  passes  to  the  as- 
signee no  title  to  the  mortgage,  nor 
to  the  proceeds  thereof.  Chavez  v. 
Adminutrator  of  Pe^er,  257 

2.  A  bond  and  mortgage  is  a  chose  in 
action,  and  as  such  may  be  assicned 
by  mere  delivery,  and  without 
writing,  and  the  assienment,  in 
equity,  would  be  gooq.  Oalway 
V.  FuUerton,  390 

3.  It  is  not  necessary  to  the  validity 
of  an  assignment  of  a  mortgage 
by  a  firm,  to  secure  a  partnership 
debt,  that  it  should  be  executed  by 
all  the  members  of  the  firm,  though 
they  were  all  joined  by  name,  as 
mortgagees.  Jb. 

4.  An  assignment  of  a  legacy  passes 
the  whole  right  of  the  assignor; 
after  such  aj>signment,  there  re- 
mains in  the  assignor  no  distinct, 
subsisting  right,  capable  of  being 
assigned.  Executon  of  Luse  v. 
/brX-e,  415 

5.  Where  a  legatee  has  assigned  a 
legacy  for  a  valuable  considera- 
tion, it  is  no  defense  to  an  action 


assignee,  the  note  was  without  con- 
sideration, and  void ;  and.  if  paid 
at  all,  was  paid  in  fraud  of  the  rights 
of  the  first  assignee,  and  constitutes 
no  defense  to  his  claim  for  the  leg- 
acy, lb. 

See  Trust  avd  Trustee,  6,  9. 
UsuRT,  6. 


AWARD. 

The  award  which  is  the  snbject  of 
controversy  in  this  cause,  though 
omitting  to  decide  a  matter  ex- 
pressly submitted  to  arbitration, 
yet  having  been  accepted  by  the 
parties,  ana  acts  having  been  done 
to  give  it  effect,  must  stand,  and 
be  performed  in  all  things  which 
are  decided  by  it.     Crow  v.  Otobs^ 

BONA  FIDE  PURCHASER. 

A  boTia  fide  purchaser  of  land  de- 
vised, without  notice,  cannot  be 
affected  by  any  equity  subsisting 
between  the  executor  of  the  estate 
and  the  devisee.  Executor  of  LeU 
ion  V.  Jjetion^  103 

8m  Marshalivo  of  Assets,  4. 


3URTHEN  OF  PROOF. 
See  Usury,  4. 

CERTIFICATE  OF  STOCK. 
See  TuANsr^R  of  Stock,  u,  2. 

CESTUI  QUP  TRUST. 


brought  by  such  assignee  against 

the  ej(ecutors  to  recover  the  legacy,  It  does  not  lie  in  the  mouth  of  a 

that   they   have  paid    it  in  good;     ceeiui  que  trust,  while  competent  to 


iuith  to  a  second  assignee  ol  the 
legatee,  without  notice  of  the  pre- 
vious assignment.  No  interest, 
legal  or  equitable,  passes  by  the 
heoond  assignment,  But  where,  in 
point  of  fact,  such  payment  was  by 
note  of  one  of  the  executors,  given 
to  the  second  assignee  with  full 
l^nowledge  of  the  rights  of  the  first 


jud^e  of  his  own  iqterest,  to  com- 
plain of  acts  as  breaches  of  trust, 
yrhich  were  occasioned  by  his  own 
neglect  or  misrepresentations.  Vrie- 
land  V.  Van  #(;/7i,  137 


See  Trust  anp  Trustee,  3,  4, 11,  12, 
16, 17. 
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CHATTEL  MORTGAGE. 


!  ^age  of  the  realty,  where  it  is  the 
I  intention  of  the  parties,  as  showQ 
by  the  terms  of  the  inf^trament,  that 
the  machinery  should  pass  with, 
and  as  a  part  of  the  freehold.  FotU 
V.  New  Jcr%ty  Attm  and  Ordnance 
Co.,  396 


COMMISSIONS. 
Sec  Admisistbator,  5. 

CONSTITUTIONAL  LAW. 

See  CoNTBACT,  4. 
Corporations,  5. 

CONSTRUCTION. 


1.  The  title  of  a  mortgagee  to  chattels' 
mortgaged,  is  absolute  at  law  after 
forfeiture,  and  he  may  sell  them  for 
the  satisfaction  of  his  debt  without 
the  aid  of  a  Court  of  Chancery. 
Freeman  v.  Freeman,  44 

2.  A  mortgagee  of  chatties  may  main- 
tain an  action  at  Uw  for  the  con- 
version of  the  goods,  although  not 
in  his  actual  possession.  lb. 

3.  A  mortgagee  has  the  right  to  come 
into  equity  to  obtain  a  foreclosure 
of  the  equity  of  redemption  and  a 
fiiiU'  of  the  chattels,  and  also  to 
T»rotoct  thft  property  from  conver- 
sion or  destruction  until  a  sale  be 
effected.  lb. 

4.  If  the  mortgagee  retain  the  chat 
tols,  they  are  always  liahle  to  re 
demption  by  the  mortgagor.  His 
only  right  to  them  is  to  satisfy  hisj  A  writtea  instrument  must  be  con- 
debt.  When  that  is  satisfied  hisi  s^rued  accor  mg  to  the  intent  atd 
title  cea'^os  lb  \     meaning  of  the  parties,  as  manifest- 

b.  Tlie  conduct  and  fairness  of  a  sale'  ed  by  the  instrument  it^U.  Yet, 
of  chattels  hy  the  mortgagee  or, 
pledgee,  and  the  right*  acquired, 
under  such  sale,  are  always  ojien' 
to  investigation  at  the  instance  of' 
the  mortgagor  or  pledgor.  A  sale! 
under  judicial  sanction  is  therefore] 
^aft^r,  and  where  the  amount  is! 
large,  advisable.  76., 

6.  The  mortgagee  has  the  right  tO; 
foreclose  h\^  mortgage.  He  is  not' 
bound  to  incur  the  risk  of  sellingi 
the  property  without  the  s:<nction'. 
of  a  dfcree,  and  he  may,  it  seems.: 
come  into  a  court  of  equity  for  the! 
]»rot(iCtion  of  his  rights  as  mort- 
gagee, even  before  a  forfeiture  has.l.  Upon  the  completion  of  a  contrai't 
l)0<*ifc  incurred.  iA.'     for  tliesale  of  real  estate,  the  ven- 

7.  Whore  an   injunction  has  been  is-      dor  is  df^emed  in  equity,  a  trustee 
sued  at  tlie  prayer  of  the  mortgagee, ' 
to   restrain   a  sale  or  removal  ol 

liaitcls  mortgaged,  and  the  jiay 


where  the  construction  is  doubtful, 
the  court  may  look  into  the  sur- 
rounding circumstances,  and  avail 
itself  ot  such  light  as  they  may 
atlord  in  ascertaining  the  true 
meaning  of  the  terms  and  languat^e 
employed.  AforrU  Canal  and  Bank- 
my  4 Jo.  v.  MatthxcBcn,  iJ>'» 

See  Dekd. 

Will,  passim. 


CONTRACT. 


im^nt  of  the  proceeds  of  sales  al 
ready  made  to  tlie  plaintitf  in  exe-! 
cuiion,  if  thu  mortgagee  has  as-j 
sented  to  a  sale  of  the  chatties,' 
and  they  have  in  fact  all  been  sohl,' 
tlie  injunction  will  not  l)econtin-' 
ned  to  prevent  their  removal,  or  to 
r«'stain  the  sheritl'  from  ]>aying  overi 
the  proceeds.  lb. 


for  the  purchaser  ot  the  land  .«-oUl. 
Force  V.  JJutcher,  l<>i» 

Where  a  party  has  contracted  for 
the  purchase  of  real  estate,  and 
subsequently  consent*  to  a  sale 
thereof  by  the  agent  of  the  vendor. 
U]ion  the  assurance  that  he  shall 
receive  a  specified  sum  therefor,  the 
estate  of  the  vendor  is  liable  lu 
equity,  for  the  value  of  the  land  to 
whicfi  the  purchaser  Wiis  equitably 
entitled.  ih. 


,.. .  J,. _o 

".  The  registration  of  a  chattel  mort-  3.  Equity  will  not,  by  the  application 
gage  is  not  necessary  to  pass  the  in-!  of  strict  technical  rules  of  law,  de- 
t«rest  in  machinery  fixed  to  the'  clare  void,  contracts  which  have 
•^  jil,  and  comprehended  iu  a  mon-      been  fairly  entered  into,  and  where 
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the  ends  of  justice  would  be  there- 1 
by  defeated.     Galway  v.  Fuller lon,\ 

389 

4.  The  act  of  March  13th,  1866.  in- 
vesting the  Court  of  Chancery  with 
the  power  to  order  the  property  of 
an  insolvent  corporation,  encum- 
bered with  mortgages  or  otiier  liens, 
the  legality  of  which  is  brought  in 
question,  Ac,  to  be  sold  clear  of 
encumbrances,  is  not  in  violation 
of  the  constitutional  provision,  for^ 
bidding  the  passage  of  a  law  im- 
I'airing  the  obligation  of  contracts, 
&c.  Const.,  Art.  IV.,  sec.  VII,  §  3. 
It  neither  impairs  the  obligation  of 
contracts,  nor  deprives  the  creditor 
of  any  previously  exi«*ting  remedy. 
Potts  V.  New  Jcr&ey  Arms  and  Ord- 
nance Oj.,  3U5 

5.  It  is  settled,  that  in  equity,  part 
j»erformance  will,  in  certain  cases, 
take  contracts  out  of  tlie  provisions 
of  the  statute  of  frauds,  recjuiring 
them  to  be  made  in  writing.  Coop- 
er V.  Carlide,  o2'>\ 

6.  Courts  will  not  extend  their  excep- 
tions further  than  established  by 
decisions,  but  are  disposed   to  en-j 
force  the  statut«  as  wise  and  salu- 
tary in  its  eH'ects.  //>. 

7.  In  order  to  take  any  contract  out 
of  the  statute  of  frau<is,  by  part 
jierformanco,  it  is  required  :  1.  That 
the    parol    agreemr'nt   be    clearly 
jaoved.     2.  That  the  contract    bo 
clt-ar,  definite,  and  certain.  3.  Thatj 
the  contract  and  remedy  be  mutual,! 
4.  That  the  complainant  be  not  inj 
laches,  either  in   bringing  suit,  or 
otlering  to  pertorm  his  part.       Ih, 

8.  Unsupported  parol  evidence  of  con- 
versations with  a  deceas«»d  person, 
made  seventeen  years  after  the  con- 
versations took  place,  is  notsatisfar- 
tory  prool  of  a  contract,  to  su^tainj 
a  suit  for  speeitio  performance.  lb. 

9.  The  owner  of  lanas  along  a  stream 
above  a  dam,  said,  in  conversation 
with  a  mi  11- Wright  engaged  in 
ral^ing  the  dam,  that  if  the  owner 
of  the  dam  would  pay  him  as  he 
had  [)aid  II.  he  might  overtluw  his 
wliole  farm.  This  was  not  an 
agreement  to  convey  the  right  to 
overflow  the  land  at  the  rate  per 
acre  paid  to  H.  lb, 

10.  Although  it  may  be  hold  in  some 
cases  that  a  unilateral  contract,  or 
contract   by   which  one  party   iu 


bound  to  convey,  and  the  other  not 
bound  to  purchase,  may  be  made 
mutual  by  filing  a  bill  offering  to 
perform,  so  as  to  give  a  right  to 
specific  performance,  yet  on  such 
contract,  more  promptness,  both  in 
offer  to  perform  ana  in  bringing 
suit,  is  required,  than  where  the 
contract  is  mutual.  A  delay  of  fif- 
teen years,  or  until  the  value  of 
the  property,  or  the  rights  of  the 
parties,  have  materially  changed, 
will  bar  the  ^uit.  lb. 

11.  That  the  owner  of  lands  above  a 
dam,  stands  by  and  sees  the  dam 
raised  without  objection  or  protest, 
is  not  such  aoouiescence  as  will 
bind  him,  if  he  does  nothing  to  in- 
duce or  encourage  such  raising ; 
especially,  if  at  trie  time,  he  does 
not  know  whether  it  will  cause  his 
lands  to  be  overflown,  or  will  be 
used  by  the  owner  for  that  purpose 
without  first  purchasing  the  right 
to  overflow.  7b. 

12.  The  New  Jersey  FrankliniteCom- 
I>any  agrce<l  with  the  firm  6f  Ball 
&  Comj»any,  that  if  the  latter  would 
contract  to  build  a  certiuu  railroad, 
upon  the  basis  of  a  stock  subscrip- 
tion, and  would  subscribe  for  $200,- 
000  worth  of  the  stock  of  the  rail- 
road company  for  that  purpose, 
they,  the  Franklinite  Company, 
would  convey  as  many  shares  of 
the  stock  as  should  be  agreed  upon 
by  their  president  and  Ball  &  Com- 
pany, subject  to  the  approval  of 
the  directors.  Ball  &  Company 
fcubscijuently  entered  into  the  con- 
contract,  and  subscribed  for  $200,- 
00<.)  worth  of  stock  of  the  railroad 
company.  The  president  of  the 
Franklinite  Company  thereupon 
agreed  to  transfer  8000  shares  of  the 
stock  of  that  company  to  Ball  »fe 
Company.  The  action  of  the  presi- 
dent w;is  approved  by  the  directors, 
and  the  slock  trausluiied.  The 
resolution  of  the  directors  was  sub* 
sequently  aj»proved  by  the  stock- 
holders. Held,  that  even  if  the 
road  was  never  built,  and  the  stock 
never  paid  for,  and  admitting  that 
the  Franklinite  Company  are  en- 
titled in  equity  to  a  return  of  their 
Btock,  it  does  not  in  any  wise  im- 
pair the  fairness  or  valiaity  of  the 
issue  of  the  stock,  or  the  legality 
of  the  eleotion  of  directors  chosen 
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by  votefc  given  upon  the  stock  than 
issued.    Savage  v.  Ball,  143 

See  Practice,  5,  32. 

Specific  Peefobmahce. 
Vehdob  and  Puechaseb. 


CONTRIBUTION. 
See  Mabshaliko  of  Assxts,  1.  2. 

PUBCHASS. 


CORPORATIONS. 

1.  A  public  nuisance  most  be  occa 
sioned  by  acts  done  in  violation  of 
law.  A  work  which  is  authorized 
by  law  cannot  be  a  nuisance. 
ninchman  v.  /hterion  Horse  Bail- 
road  Co.,  76 

2.  Whether  the  construction  of  a  rail- 
road in  the  street  of  a  city,  would 
operate  beneficially  or  injuriously 
to  the  public  right  of  way  ;  whether 
it  would  prove  a  public  benefit  or 
a  public  nuisance,  are  questions  to 
be  determined  by  the  legislature 
and  by  the  city  council.  If  the 
road  prove  an  obstruction  to  the 
street,  and  a  public  inconvenience 
and  injury,  it  is  not  punishable  as 
a  nuisance,  if  constructed  as  pre- 
scribed by  the  charter.  lb. 

3.  In  cases  of  unquestioned  public 
nuisance,  a  court  of  equity  will 
not  interfere  by  injunction,  except 
in  cases  of  special  and  serious  in- 
jury to  the  complainant,  distinct 
from  that  sufferea  by  the  public  at 
large.  lb. 

4.  It  is  the  settled  law  of  this  state, 
that  a  railroad  company  authorized 
to  acquire  lands  tor  the  use  of  their 
road  by  condemnation,  and  re- 
quired to  make  payment  or  tender 
of  compensation  to  the  owner  be- 
fore occupying  the  land,  cannot 
construct  their  road  across  or  upon 
a  highway,  without  making  com- 
pensation to  the  owner  of  the  soil 
occupied  by  the  highway.  lb. 

T).  The  building  and  operation  of  a 
horse  railroad  in  the  streets  of  a 
city,  under  proper  restrictions  and 
limitations,  bv  authority  of  the 
legislature  ana  of  the  city  council, 
is  a  legitimate  use  of  the  hi^hwav, 
and  an  exercise  of  the  public  right 


of  travel,  and  not  a  taking  of  pri- 
vate property  for  public  use  witnin 
the  provision  of  the  constitotioa. 

lb. 

6.  The  common  law  right  of  aliena- 
tion by  religious  corporations,  has 
not  been  restrained  in  this  state  by 
statute.  Van  HouUn  v.  Fvrti  Be- 
formed  Dutch  Church,  126 

7.  The  real  and  personal  estate  of  a 
religious  corporation  is  trust  pro- 
perty, not  to  he  controlled  by  the 
will  of  the  eestuis  ^ue  inut,  much 
less  by  a  bare  majority  of  them, 
but  by  the  trustees,  the  duly  con- 
stituted guardians  of  the  rights  and 
interests  of  the  congregation.    lb. 

8.  The  Court  of  Chancery  is  vested 
with  the  same  jurisdiction  over 
corporate  trusts  that  it  ordinarily 
possesses  and  exercises  over  other 
trust  estates.  It  will  guard  jeal- 
ously against  any  perversion  of 
the  trust  funds  by  the  corporation, 
and  will  hold  the  trustees  person- 
ally responsible  for  a  breach  of  th« 
trust.  lb. 


See  EsLioious  Coepobatiov. 


COSTa 

Full  costs  will  not  be  allowed  a  mort- 
gagee upon  his  answer  spun  out  by 
long  recitals  from  the  bill  touching 
other  encumbrances,  for  the  mere 
purpose  of  admissions.  Young  v. 
Young,  161 

See  Ap? ROPBiATiOH  or  Pboceeds  of 
Sale,  2. 
executoe,  4. 


LUNACY. 

See  Practice,  18. 

Tbust  ahd  Teustee.  5. 


COVENANTS. 

1.  A  lessee  having  made  permanent 
improvements  upon   the    demised 

E remises  under  a  covenaqt  that 
e  shall  be  repaid  their  appraised 
value  at  the  expiration  oltne  term, 
may  seek  relief  in  equity  as  well 
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as  at  law.  The  value  of  the  im- 
provements constitates  an  equit 
able  lien  upon  the  premises,  which 
alone  entitles  the  the  party  to  re- 
lief in  equity.      Conovcr  v.  Smith, 

2.  If  the  lessee  covenant  for  him  and 
liis  atsigm,  that  they  will  make  a 
new  Wall  upon  a  part  of  the  thing 
demised,    it    shall    bind    the    as- 
signee.     But  if  the   thing   to   bei 
done,     be    merely    collateral    to! 
the  land,  and  doth  not  touch  orl 
concern  the  thing  demised  in  any 
sort,   the    assignee    shall    not    be 
charged,  though  he  be  named  in 
the  covenant.    The  covenant  is  a 
mere  personal  covenant  not  affect- 
ing the  land  demised.  lb. 

3.  A  covenant  by  the  lessor  to  pay 
his  lessee  the  value  of  machinerv, 
fixtures,  and  other  necessary  im- 
provements, authorized  to  be  sub- 
stituted in  the  place  of  those  al- 
ready in  the  buildings  at  the  time 
of  the  lease,  enures  to  the  benefit  of 
the  assignee  of  the  lessee,  though 
the  word  "  assigns "  be  omitted. 
Such  improvements  constitute  an 
equitable  lien  upon  the  premises, 
which  can  be  enforced  only  in  this 
court.  lb. 

4.  Upon  a  contract  for  the  conveyance 
oi  real  estate  by  deed  with  **  usual 
covenants,"  the  grantee  is  entitled 
to  covenants  of  seisin,  of  right  to 
convey,  against  encumbrances,  of 
quiet  enjoyment,  and  of  warranty. 

Wilson  V.   Wood,  216 

n.  "  What  are    usual    covenants   in 

deodt*  in  a  given  locality  "  may  be 

referred  to  a  master.  lb. 


CREDITORS. 

&e  Fraud. 

Husband  and  Wike,  1,  4,  9. 
injunction,  2. 
Marshaling  of  Assets,  6. 

rAUTNERSHIP,   3. 

Practice,  20. 


OROSS-BILIa 

Set  Plbadino,  4, 6,  11. 
Practice,  29. 


DEBTOR  AND  CREDITOR. 

See  Injunction,  20. 

Marshaling  of  Assets,  2,  6. 


DECLARATION  OF  TRUST. 
See  Tbust  and  Trustee,  10. 

DECREE. 

See  Appropriation  of  Proceeds  op 
Sale,  1. 
Evidence,  19,  20. 
PlSadii^g,  5. 
Practice,  23,  26,  30. 

DEED. 

1.  By  a  deed  of  bargain  and  sale  in 
the  usual  form,  an  estate  was  con- 
veyed to  the  grantees,  in  trust  to 
permit  the  grantor  and  his  family^ 
and  the  father  of  the  grantor,  dur- 
ing their  lives  respectively,  to  en- 
joy the  estate,  and  to  take  the  rente 
and  profits,  and  after  their  death, 
in  trust  to  convey  the  premises  to 
the  son  of  the  grantor,  and  "  to  such 
other  lawful  issue  as  the  grantor 
may  then  have  living,  share  and 
share  alike,  in  fee  simple,  as  soon 
as  he  or  they  arrive  at  age."  Held — 

First.  That  the  legal  estate,  by  force 
of  this  conveyance,  was  in  the 
trustees. 

Second.  That  the  son  of  the  grantor 
had  a  vested  interest,  Which  was 
not  determinable  by  his  death  be- 
fore the  happening  of  the  contin- 
gency upon  which  the  legal  estate 
was  to  be  conveyed  to  him,  viz.  by 
the  determination  of  the  interven- 
ing life  estates. 

Third.  That  the  word  "  issue"  in  the 
conveyance  in  question,  was  sy non  - 
ymous  with  "  descendants,  and 
embraced  the  grandchildren  of  the 
grantor.  Weeiiawken  Ferry  Co.  v. 
Sitson,  475 

2.  Where  trusts  and  limitations  are 
expressly  declared  in  a  deed,  the 
same  rules  of  construction  must  be 
applied  to  them  as  in  cases  of  a 
limitation  of  a  legal  estate.        76. 

See  Covenants,  4  5. 

Tbust  and  Tbustee  2, 6,  7, 14. 
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DEMURRER. 

Sec  ISTEBPLKA.DER,  3. 

Pleading,  2,  3. 
Practice,  1. 


DESERTION. 


See  Divorce,  1. 


DEVISE. 

1.  Every  devise  of  real  estate  is,  in 
xX^  nature,  specific;  but  this  rule 
does  not  apply  to  a  term  of  years 
embraced  m  a  general  residuary 
clause.  Under  such  circumstances, 
suclf  term  will  be  put  on  the  foot 
of  personalty  with  regard  to  the 
payment  of  debts.    Shreve  v  Shreve,, 

487 

2.  A  devise  to  the  widow,  of  an  es- 
tate called  Belleerdve,  and  the  fur- 
niture, household  goods,  silver, 
books,  paintings,  statuary,  and 
other  works  in  the  fine  arts,  there 
or  elsewhere,  during  her  natural 
life  and  widowhood,  held  to  entitle 
her  to  use  the  goods,  Ac.,  in  her 
own  or  other  person's  house,  or  to 
let  ihern  out  to  hire,  and  thdt  the 
estate  in  the  land  did  not  cease 
upon  her  failing  to  reside  at  Belle- 
grove.  Kearney  v.  Executor  of 
K^arnrtj.  50  i 

3.  Held  also,  that  the  tenant  for  life, 
in  such  ca-^e,  was  only  bound  to 
make  such  repairs  as  should  be 
neoessary  to  prevent  waste;  and 
that  if  an  insurance  was  consid- 
ered de>*irable,  the  tenant  for  life 
and  remainder-man  must  insure 
their  re.spcctive  interest,  as  may  be 
deemed  most  advii^able.  Ih. 

4.  The  court  declined  to  make  any 
order   respectini^   the  payment   ot'i 
the  taxe?  asse-^^-yd,  or  to  be  asacs-sed, 
on  the  property.  lb. 

See  Will,  5,  6.  7. 


discoverV. 

iSee  Pleadikg,  0. 

Practice,  10,  21,  33. 


DISTRIBUTION. 

Bee  ADiiiNisTBATloy,  4. 
Partnership,  3. 


1)1V0RCE. 

1.  Query.  Whether  desertion  would 
be  a  valid  plea  to  a  bill  for  divuice, 
on  the  ground  of  adultery.  But, 
admitting  that  it  would,  it  is  neces- 
sary that  such  desertion  should  ex- 
ist for  the  uninterrupted  period  of 
three  years.    Adams  v.  Adams,  324 

2.  Where,  upon  a  bill  for  divorce,  on 
the  ground  of  adultery,  the  direct 
evidence,  though  insufficient  of  it- 
self to  support  the  charge,  is  su.^- 
tained  by  the  proved  habits  and 
character  of  the  accused,  as  well 
as  the  strong  probability  of  cor- 
roborative facts,  the  complainant 
is  entitled  to  a  decree.  lb. 

1 3.  Upon  a  bill  for  divorce,  on  the 
ground  of  adultery,  the  confessions 
of  the  defendant,  made  under  cir- 
cumstances which  exclude  all  sus- 
picion of  an  attempt  to  fabricate 
evidence,  and  of  any  collusion  be- 
tween the  parties  to  the  suit,  and 
sustained  by  facts  irreconcilable 
with  his  innocence,  will  entitle  the 
complainant  to  a  decree.  Jones  v. 
Jones,  351 

4.  Upon  a  bill  for  divorce,  on  the 
ground  of  adultery,  the  complam- 
ant  must  not  only  show  a  decided 
preponderance  of  evidence  in  sup- 
port of  the  charge,  but  must  prove 
It  to  the  flatislaction  of  the  court, 
beyond  a  reaKonuble  doubt.  Ber-'h- 
inans  V.  Bcrckinaiis,  4"»3 


DEVISEE. 

See  Bona  Fide  Porchaser. 
Maiwhalino  of  Assets,  2. 


DONATIO  MORTIS  CAUSA. 

1.  To  constitute  a (/oito^io  mortis  caum^ 
there  must  not  only  be  a  clear  in- 
tention to  give,  but  an  actual  de- 
livery at  the  time  of  the  alleged 
gift.  Executors  of  Egerion  v.  Eger- 
ion,  419 

2.  The  giving  of   one's    promissory 
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note  or  acceptance  by  the  (lonor 
to  the  donee,  will  not  constitute  a 
donatio  mortis  causa.  It  is  other- 
wise with  the  gift  of  a  note,  ac- 
fOf»tanco,  or  bond  of  a  tliird  party, 
which  may  pasid  by  endorsement  or 
delivery.  /6. 


DOWER. 

1.  An  injunction  will  not  lie  by  a 
widow  to  restrain  coramissiion  of 
waste  or  other  invasions  of  her 
rights  upon  land  sold  subject  to 
her  dower.  She  has  adequate  rem- 
edy at  law.     Palmer  v.  Gasperson, 

204 

2.  Courts  of  equity  exercise  concurr 
rent  jurisdiction  with  courts  of 
law  in  the  assignment  of  dower. 
But  they  will  not  decide  whether 
the  widow  is  legally  entitled  to 
dower.  lb. 

3.  If  the  title  to  dower  is  disputed, 
the  right  must  be  establ.shed  at 
law.  For  this  purpose,  the  court 
may,  and  ordinarily  will,  either 
direct  an  issue  or  retain  the  bill, 
with  liberty  to  the  complainant  lo 
bring  an  action  at  law.  lb. 

4.  But  whether,  under  such  circum- 
stances, the  bill  will  or  will  not  be 
retained,  is  a  matter  resting  in  the' 
sound  discretion  of  the  court.    Ib.\ 

5.  A  widow  is  entitled  to  dower  in| 
wild  or  unimproved  lands.  Brown. 
V.  Richards,  32 

6.  If  the  land  be  sold  under  the  raort-l 
gage,  the  value  of  the  dower  m^ 
woodland  is  ascertained  by  the 
same  rule  which  is  applicable  in' 
any  other  case.  Ib.\ 

Set  MORTQAOE,  1. 


EQUITABLE  LIEN. 
Set  Covenants,  1,  3. 

EVIDENCE. 

1.  To  justify  a  decree  for  divorce,  on 
the  ground  of  adultery,  the  evi- 
dence of  the  defendant's  guilt  must 
be  clear  and  satisfactory.  A  full 
and  explicit  denial  of  the  charge 
by  the  defendant,  and  his  alleged 


particeps  criminis,  should  be  re- 
garded as  decisive  in  a  case  of 
doubt.     Beid  v.  Meid,  101 

2.  Testimony  touching  reputation, 
founded  on  opinions  expressed  7)o^'^ 
lite/a  motan,  is  incompetent.     Jb. 

3.  A  stranger  seut  by  a  party  to  the 
neighborhood  of  a  witness  to  learn 
his  character,  will  not  be  permit- 
ted to  testify  as  to  the  result  of  hia 
inquiries.  lb. 

4.  Where  the  evidence  is  conflicting, 
the  extreme  improbability  of  the 
fact  alleged  must  be  decisive  of  the 
coqtrover.-y.  Brewer  w.  Wiisun,  ISO 

5.  Under  the  proviso  of  the  act  of 
185J),  {Nix.  Dig.  928.  §  34,)  if 
either  of  the  parties  die  before  tho 
testimony  on  either  side  is  taken, 
the  evidence  of  the  survivor  is  in- 
admissible. I/inning  v.  Adminis- 
trator of  Lanning,  228 

6.  But  by  the  act  of  1851,  {Nix.  Big. 
228,  ^  27,)  the  comolainant  in  any 
action  of  an  equitaole  nature,  is  a 
competent  witness  to  disprove  so- 
mucn  of  the  defendant's  answer  as 
may  be  responsive  to  the  allega- 
tions of  the  bill,  even  after  tne 
death  of  tlie  defendant.  The  act 
of  1850  does  not  repeal  this  pro- 
vision, lb. 

7.  The  enacting  clause  of  the  act  of 
^1859  was  designed  to  authorize  the 
examination  of  parties  to  the  re- 
cord, in  cases  in  which  their  evi- 
dence was  not  previously  admissi- 
ble. The  operation  of  tne  proviso 
roust  be  limited  to  the  cases  in 
which  the  parties  were  rendered 
competent  by  the  enacting  clause. 

lb. 

8.  It  is  not  necessary  that  the  return 
should  show  that  the  officer  before 
whom  the  commissioner  was  sworn, 
was  duly  authorized  to  administer 
an  oath  m  the  state  where  the  com- 
mission was  executed.  All  that 
the  court  requires  is  competent 
evidence  of  the  authority  of  the 
officer  to  administer  the  oath.  I^<^' 
rence  v.  Finch,  2o4 

9.  It  is  no  objection  to  the  evidence 
of  a  non-resident  witness,  taken 
by  virtue  of  a  commission,  that  the 
witness  is  dead.  lb. 

10.  An  oath  by  a  commissioner  to 
take  depositions  in  a  loreign  state-, 
"  inUy,  faithfnllv,  and  without 
partiality,  to   take  the  examina- 
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tions  and  depositions,  Ac,"  is  a  ma- 
terial departure  from  the  require- 
ments of  the  statute,  and  the  testi 
rnony  taken  before  such  commis- 
sioner is  inadmissible.  lb. 

11.  Duties  of  commissioners  defined. 

Ih. 

12.  It  is  necessary  to  the  admissibility 
of  tej»timony  taken  before  a  com 
missioner,  to  show  that  all  the  re- 
quirements of  the  statute  have  been 
complied  with.  lb. 

13.  A  written  agreement  cannot  be 
altered  by  cotemporaneous  parol. 
In  such  cases,  the  instrument  itself 
is  the  repository  of  the  intention 
of  the  parties,  and  the  only  compe- 
tent evidence  of  what  their  inten- 
tion was.  Huffman  v.  Hummer,  2^)9 

14.  The  rule  of  evidence,  that  hus- 
bands and  wives  cannot  be  wit- 
nesses for,  or  against  each  other,  is 
in<lependent  of  the  question  of  iw- 
tereat.  A  husband  cannot  be  a  wit- 
ness for  his  wife,  even  in  a  question 
touching  onlj'  her  gfparate  estate. 
Afarshman  v.  ConkHn,  282 

IT).  A  husband  is  not  a  competent 
witness  in  a  cause  in  which  his  wife 
is  a  party.    Staats  v.  Berqen,     297 

It).  Witne.'ises  of  questionable  charac- 
ter are  to  he  reUed  on,  in  any  judi 
cial  proceeding,  only  so  far  as  their 
testimony  i.*^  intrinsically  probable, 
or  is  corroborated  by  circumstan- 
ces. A'iams  V.  Adams,  324 

17  The  loss  of  an  instrument  upon 
which  a  party  seeks  to  recover, 
may  be  proved  by  presumptive 
evidence  Proof  that  the  paper  can 
not  be  found,  due  diligence  having 
been  used  in  searching  for  it,  is 
sufficient  to  raise  the  presumption 
of  loss,  and  let  in  evidence  of  its 
contents.    Clark  v   Hornheck,    430 

18.  All  that  the  law  requires  as  a 
ground  for  the  admission  of  second- 
ary evidence,  is  a  reasonable  assu 
ranoe  that  evidence  of  a  higher  na- 
ture is  not  withheld  or  suppressed 
•"by  the  part}'  offering  it.  Ih. 

\i\  By  force  of  the  staiute,  (Nix.  Dig. 
lOJ,  §  58,)  a  decree  directing  a  con- 
veyance to  be  made,  vests  the  estate, 
so  that  the  rights  of  the  parties,  in 
case  of  a  variance  between  the 
terms  of  the  decree  and  of  the  con- 
veyance, must  depend  upon  the 
former  rather  than  upon  the  latter. 
Buch  a  decree  must  be  construed  by 


the  same  rales  as  wonld  have  been 
applicable  to  a  conveyance  made 
in  conformity  to  it.  Wetkawhn 
Ferry  Co.  v.  Stsson,  47"> 

20.  When  a  final  decree  in  Chancery 
is  complete  in  itself,  its  language 
being  intelligible,  the  bill  and  an- 
swer cannot  oe  read  for  the  purpose 
of  limiting  its  force  and  controlliDg 
its  legal  effect.  Ih. 

21.  A  grantor  or  mortgagor  cannot 
prove  by  parol,  that  his  deed  or 
mortgage  was  made  in  trust  for  the 
use  and  benefit  of  himself;  such 
proof  would  be  in  contravention 
of  the  statute  of  frauds.  WhyU  v. 
Arthur,  521 

22.  If  the  answer  denies  the  trust, 
such  trust  must  be  proved  by  legal 
and  competent  testimony,  thooKh 
the  answer  does  not  set  up  tLe 
statute  of  frauds  as  a  defence  to 
the  alleged  trust.  lb. 

See  CosTBACT,  8. 

Husband  and  Wife,  3, 7. 
Pleading,  9. 
Pbactice,  28. 
Tbassfek  of  Stock,  1. 
Usury,  2,  3,  4. 


EXCEPTIONS. 

An  exception  to  a  charge  allowe-l 
by  the  Orphans  Court  notsustaine<i, 
where,  in  the  opinion  of  this  coart, 
an  allowance  of  a  part  of  the  sum 
was  warranted,  but  the  prepon- 
derance of  the  evidence  is  not  ?o 
decisive  as  to  require  a  modifica- 
tion of  the  decree,  Executon  of 
J^erion  v.  Egerton,  4iy 


EXECUTION. 

Where  the  complainant  in  execution 
has  beoome  tne  purchaser  of  mort- 
gaged premi.«es,  at  a  sum  less  than 
the  amount  due  upon  the  execution, 
the  sale  will  not  be  opened  and  a 
re  sale  ordered,  unless  the  petition- 
er will  undertake,  upon  the  re-sale, 
to  bid  the  amount  due  upon  the 
execution.  Hazard  v.  Hoagei,  123 

See  ApPBorBiATioN  of  pROCEEDe  or 
Sale,  1. 
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EXECUTOR. 

1 .  An  oath  ina<lc  by  a  party  to  a  claim 
against  an  estate,  upon  the  staLs- 
njfeiit  of  the  executor  that  he  would 
pay  it  if  the  claimant  swore  to  it, 
is  voluntary  and  worthies?.  Exec- 
xdors  ttj  E'jcrton  v.  Egcrton,      420 

2.  An  executor  will  not  be  allowed  a 
charge  against  tlie  estate,  for  servi- 
ces Hindered  in  the  lifetime  of  the 
testator,  where  the  services  ren- 
dered by  the  parties  were  mutually 
beneficial,  and  it  is  apparent  that 
no  pet'uniary  remuneration  was  ex- 
pected or  intended.  lb. 

3.  It  is  the  duty  of  an  executor,  not 
only  to  exhibit  his  account  for  al- 
lowance, but  to  use  diligence  in 
bringing  it  to  a  final  settlement.  Ih. 

4.  Decree  of  the  Orphans  Court  charg- 
ing the  executors,  individually, 
with  the  costs  of  suit,  where  they 
have  permitted  great  and  unwar- 
rantable delay  in  the  final  settle- 
ment of  their  account,  approved. 

lb. 

5.  An  executor  will  be  charged  in  his 
account  with  the  amount  of  a  note 
against  himself,  set  down  in  the  in- 
ventory, and  alleged  to  have  been 
lost  or  destroyed  by  the  testator  in 
his  lifetime,  where  the  existence, 
fimount,  and  loss  of  the  note  are 
batisfactorily  j)roved,  and  where 
there  areno  circumstances  sufficient 
to  raise  the  presumption  that  the 
note  wafj  intentionally  destroyed 
by  the  testator.  Clark  v.  Hombrck, 

430 

See  Administrator,  1. 
Trust  amd  Trustee,  2. 


FINAL  HEARING. 

T'pon  the  final  bearing,  the  material i 
(liargcs  of  the  bill  must  be  taken, 
as  true.     Force  v.  Dulchcr^        \^b\ 

Set  Injunction,  23. 
Practice,  29. 


FIXTURES. 


Property,  ordinarily  treated  as  per- 
sonal, is  often  annexed  to  and  pass- 
es with  the  realty  as  fixtures,  where 

Vol.  II.  3  d 


it  manifestly  appears  from  the  des- 
cription and  terms  of  the  instru- 
ment, that  such  was  the  intention 
of  the  parties.  PotU  v.  New  Jersey 
Arms  and  Ordnance  Co.,,  3yt3 


FRAUD. 

A  convevance,  in  vjew  of  future  in- 
di'btedness,  and  with  an  intent  to 
place  the  property  beyond  the 
reach  of  creditors,  is  fraudulent  as 
against  creditors,  and  will  be  set 
aside.     Cramer  v.  lUford,  367 

See  Husband  and  Wifb,  5. 


GIFT. 

To  constitute  a  perfect  gift,  the  donor 
must  part  witn  the  possession  and 
dbminion  of  his  property.  And  if 
the  thing  given  be  a  cnose  in  action, 
the  law  requires  an  assignment,  or 
some  equivalent  instrument,  and 
the  transfer  must  be  actually  exe- 
cuted.    Dilti  v.  Stevenson,  408 

See  Husband  and  Wife,  7. 
Inventory,  3. 


GRANT. 

1.  Where  it  is  clearly  the  intention  of 
the  parties  to  convey  the  whole 
estate,  equity  will  decree  a  con- 
veyance of  the  fee  according  to  the 
intention  of  the  parties,  notwith- 
standing the  want  of  words  of  in- 
heritance in  the  grant.  Welter  v. 
Jiolason,  13 

2.  The  established  inference  of  law  is, 
that  a  conveyance  of  land  bounded 
on  a  public  highway  carries  with 
it  the  fee  to  the  centre  of  the  road, 
as  part  and  parcel  of  the  grant; 
ana  the  grantee  has  the  exclusive 
right  to  the  soil  subject  to  the  right 
of  way.  Hinchman  v.  JPaterson 
Horse  Eailroad  Co.,  76 


GUARDIAN. 
See  JuBisDicTioN,  4. 
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HIGHWAY. 

Set  doRPORATIOHS.  2,  4,  5. 

Gbabt,  2. 
HUSBAND  AND  WIFE. 


1.  The  wife's  earnings,  and  the  avails 
of  her  liibor,  during  coverture,  he! 
long  to  her  husband,  and  he  can-' 
not,  as  against  hi.s  creditors,  give.  9 
or  agree  to  give,  them  to  her.  Cra- 
mer  v.  litj'ord,  3<i7 

2.  Heal  eHtate  purchased  Mrith  the 
wife's  earnings,  during  coverture, 
belong  to  the  husband,  and  in  sub- 
ject to  be  taken  for  his  debts.    lb 

3.  A  husband  cannot  testify  in  favor 
of  his  wife  in  a  civil  suit  in  which 
she  is  a  party.  Ih. 

4.  Where  a  wife's  inheritance  has 
been  sold  and  conveyed  by  the 
husband  and  wife,  and  the  pro- 
ceeds have  been  used  by  the  nus- 
band,  without  any  contract  with 
the  wife  for  repayment,  the  wife, 
after  the  death  of  the  husband, 
has  no  claim  in  equity  upon  the 
real  estate  of  the  husband,  as 
against  his  creditors.  Brown  v. 
liirhardi,  32 

5.  Where  a  husband,  in  the  transac- 
tion of  his  own  business,  assumes 
to  deal  in  his  wife's  name,  and 
upon  the  credit  of  her  estate,  her 
knowledge  of  tlie  fact  will  not 
operate  to  charge  her  with  partici- 
l»ation  in  the  Iraud,  nor  her  estate 
with  liabilitv  for  tbe  indebtedness. 
So  long  as  she  abstains  from  active 
co-ojjeration  with  him,  her  silence 
can  raise  no  presumption  that  he 
acted  as  her  agent,  or  by  her  au 
thority.     Lawrence  v.  Finch,     234 

^>.  In  onier  to  cliarge  the  separate  es- 
tate ol  the  wife  for  debts  contract- 
ed by  tlie  husband  in  his  !>usine8s, 
there  mu>t  be  clear  and  unequivo- 
cal evid<;iice  ot  her  ai*seut  to  that 
arrangement.  Ih. 

7.  Gifu»  of  chattels  by  the  liusband 
to  the  wife  are  void  at  law,  though 
they  may  be  sustained  in  equity. 
But  even  in  equity,  whore  a  widow 
fieeks  to  establi.sh  a  gift  from  her 
husband  in  his  lifetime,  she  must 
adduce  evidence  beyond  suspicion, 
and  nothing  less  will  do  than  a 
dear  irrevocable  gift,  either  to 
some  person  as  trustee,  or  by  some 


clear  and  distinct  icl  of  bis,  by 
whidh  he -divested  himself  of  the 
property,  and  engaged  to  hold  it 

ts  trustee  for  the  separate  use  of 
is  wife.  DUU  v.  Sievtnton^  407 
8.  The  act  for  the  better  securing  the 
property  of  matried  women,  con- 
fers no  power  on  the  wife  to  take 
real  or  personal  prof  eriy  directly 
by  gift  irom  her  hu>bind'.  Ih. 

To  bring  prof>erty  claimed  by  the 
wife  within  tht^  protection  of  the 
statute,  it  must  have  been  acquired 
by  her  in  her  own  right,  either  be- 
fore or  after  marria^  .  A  parchaM 
by  her,  or  a  mere  gift  by  the  hus- 
band to  the  wife,  or  a  dcclaraiioD 
by  the  hu^tband  that  the  p roster ly 
is  hers,  will  not  avail  to  defeat  tfa'9 
claim  of  creditors  or  of  the  next 
of  kin,  after  the  death  of  the  hiu- 
band.  lb. 


INFANT. 

Petition  to  be  relieved  from  contrib- 
uting to  the  maintainanoe  of  an 
infant  child,  on  the  ground  of  the 
father's  pecuniary  inability  to  pay 
the  allowance  decreed  by  the  court, 
and  that  the  child  bhould  live 
with  the  father,  and  contribute  to 
his  support,  denied  ;  his  pecuniary 
inability  not  being  satisfactorily 
shown,  and  tlie  character  of  his 
house  being  such  as  to  render  it 
improper  that  she  should  live 
there.     Snovcr  v.  Samper,  ^ 

See  JuaiSDiCTiox,  4. 


INJUNCTION. 

1.  WMiere  the  equity  of  the  bill  ii 
not  denied,  or  where  the  facts  ui>on 
which  the  equity  rests  are  admit- 
ted, but  the  answer  setj*  up  ii«w 
matter  in  avoidance,  the  injunc- 
tion will  not  be  disfsolved  or  «i«- 
nied  upon  the  answer  alone.  Tfi( 
iSocieiy  v.  Low,  l*J 

2.  The  right  of  a  party  to  an  injunc- 
tion, or  to  its  continuance,  cannot 
be  prejudiced  or  altered  bv  the 
mere  fact,  that  the  case  is  heard 
upon  the  argument  of  the  rul<;  to 
show  cause  why  an  injunction 
should  not  issae,  upon  the  com- 
plainant's motion,  and  not  upon  a 
motion  to  dissolve  by  the  defend- 
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ant.  The  defendant,  in  Bach  cane. 
Btanvifl  upon  the  same  ground,  and 
with  the  same  rights,  that  he  would 
upon  a  motion  to  dissolve.  lb. 

3.  A  denial  of  the  complainant's  right, 
upon  an  apolication  for  an  injunc- 
tion, must  be  made  upon  the  dor 
fendant'fi  knowledge,  and  not  upon 
his  belief  or  opinion.  lb 

4.  Where  a  party  seeks  an  injunction 
to  restrain  a  violation  o^  a  cove- 
nant under  a  lease,  and  such  cov 


showing  that  the  complainant  ha^ 
sustained  special  injury.  Hogtn- 
camp  v.  Paler ion  Hone  JRailroari 
Co,,  83 

11.  But  where  the  laving  of  the  track 
and  the  us'?  of  tfie  road  are  au- 
thorized by  the  municipal  author- 
ities, its  location  rests  in  the  dis- 
cretion oi  the  cnrptiration.  or  of 
those  having  4he  control  and  regu- 
tion  of  the  streets.  It  cannot  affect 
the  question  of  right.  lb. 


enant  is   a   continuing    covenant  12.  A  court  of  equity  will   interfere. 


running  with  the  land,  and  its  vio 
lation   IS   of   constant   recurrence, 
his  |itle  to  relief  is  not   forfeited 
by  long  delay  in  making   his  ap- 

flicati<m.  lb, 

f,  undjer  the  circumstances,  an  in- 
junction had  been  asked  without 
due  notice  that  the  complainant 
insisted  upon  the  performance  of 
the  cov^enant,  the  motion  miglit 
have  been  resisted  upon  the  ground 
of  surprise.  lb. 

6.  A  judgment  entered"  by  confession 
upon  a  bond  with  warrant  of  at- 
torney, is  witliin  the  provisions  of 
the  statute,  (^^ix.  Dig.  97,  ^  U,) 
requiring  the  defendant  to  give 
security  before  the  issuing  of  an 
injunction  to  stay  proceedings  at 
law  in  any  pergonal  artion  after 
verdict  or  judgment.  MarlaU  v. 
Perrine,  49 

7.  Where  an  injunction  is  granted 
contrary  to  the  statute,  the  party 
is  entitled  to  summary  relief.  He 
will  not  be  put  to  his  motion  to 
dissolve.  lb, 

8.  Injunction  ordered  to  be  set  aside 
with  costs,  unless  complainant, 
within  three  days,  dejjosit  the 
money,  or  cive  the  security  re- 
quired by  tlie  statute;  in  which 
event  the  injunction  to  stand.    lb. 

9.  Where  the  complainant's  right  is 
doubtful,  and  no  irreparable  injury 
will  result,  it  is  not  a  proper  case 
for  an  injunction.  Ilinchman  v. 
Pdterson  Horse  Railroad  0>.,       76 

10.  Upon  a  bill  for  injunction,  an  al- 
legation that  the  location  of  a 
street  railr  »ad  will  inconvenience 
the  complainant's  business  and 
diminish  the  value  of  his  property, 
is  material  and  significant,  only 
where  the  road  is  constructed  with- 
out authority,  and  the  evil  com- 
plained of  is  a  public  nuisance,  aa 


by  injunction,  to  restrain  the  col- 
lection of  a  public  tax  assessed 
upon  the  property  of  individuals, 
only  where  the  bill  contains  some 
peculiar  ground  of  equitable  juris- 
diction. Hoagland  v.  Township  of 
Dflaware,  106 

13.  Where  the  material  charges  of  the 
bill  are  fully  denied  by  the  answer, 
an  injunction  will  not  bo  granted, 
even  though  the  bill  disclose  ck^ar 
ground  of  equitable  relief.  Van 
Houtcn  v.  First  Reformed  Dutch 
Church,  127 

14.  Where  A  has  "given  his  note  to 
B.  at  the  instance,  and  for  the  ben- 
efit of  C,  and  in  consideration 
thereof  C  has  given  his  note  to  A. 
an  injunction  will  not  lie  to  re- 
strain proceedings  at  law  by  A 
upon  C's  note,  on  the  ground  that 
A's  note  to  B  has  never  been  paid. 
Savage  v.  Ball,  142 

15.  A  denial  by  the  defendant  upon 
information  and  belief  will  not 
avail  to  dissolve  the  injunction. 
He  must  answer  upon  his  own 
knowledge.     Trick  v.  Black,       190 

16.  Kvery  one  is  a  necessary  party  to 
a  bill,  whose  joinder  is  necessary 
to  the  settlement  of  the  complain- 
ant's rights.  But  a  defect  of  par- 
ties is  not  necessarily  a  reason  for 
dissolving  the  injunction.  lb. 

17.  An  injunction  will  not  be  dis- 
solved as  of  course,  even  upon  a 
full  denial  of  the  equity  of  the 
bill,  if  the  court  see  good  reason 
for  retaining  it.  Its  dissolution 
depends  upon  the  sound  discretion 
of  the  court.  lb. 

18.  An  injunction  will  not  lie  to  re- 
strain proceedings  at  law  upon  a 
note  in  the  hands  of  a  bona  Jidt 
holder,  for  valuable  consideration, 
on  the  ground  of  fraudulent  repre- 
sentations made  by  the  payee  to 
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the  maker.    Dougherty  v.  ScudcUr, 

248 

10.  Where  the  complainant's  right  is 

clear,  an<l   the   infraction  of  that 


ant  will  succeed  at  the  hearing. 
It  is  sufficient,  if  there  is  ground 
for  supposing  that  relief  may  Ue 
given.  Ih. 


right  ejttablishe  1,  he  will  not  be  26.  It  is  the  duty  of  a  complainant 
rcf^uired  to  give  security  for  such  holding  an  injunction  to  prosecatt 
ilamages  as  thedefendant  nxay  sus-'  his  claim  with  all  diligence.  lb. 
tain  by  reason   of  the  injunction., 27.  Where   the   answer   fully  denies 


fMfld  V.  Flavell,  «  255 

2  I  Where  theinjunctian  deprives  the 


the  equity  of  the  bill,  and  is  sup- 
ported   by  the   testimony,  the  in- 


defendant  of  the  enjoyment  of  the     junction  will  be  dissolved.   Manh- 
j)roperty    in    dispute,    and    must!     man  v.  Conklin,  2S2 

])rove  greatly  prejudicial  to  his  in-  28.  An   injunction  will   not  be  dis- 


tereats,  if  his  claim  should  be  es- 
tablished, the  complainant  must 
prasecute  the  case  with  diligence. 
If  laches  or  want  of  diligence  on 
his  part  be  shown,  the  injunction 
will  bo  dissolved,  or  security  re- 
quired, lb. 
21.  A  creditor  at  large,  or  before  judg 


solved  as  of  course,  even  though 
the  equity  of  the  bill  is  denied  by 
tho  answer.  The  court  may.  in 
its  discretion,  retain  the  injunction 
until  the  hearing,  if  the  circum- 
stancoR  of  the  case,  and  justice  be- 
tween the  parties,  require  it.  Firm- 
stone  V.  De  Cdmp,  309 


incnt,  is  not  entitled  to  the  inter-  29.  The  injunction  which  issued  upon 


ferenceof  this  court,  by  injunction, 
to  prevent  his  debtor  from  dispos- 
ing of  his  [)ropertv  in  fraud  of  thei 
creditor.     A  bill  filed  by  a  creditor' 
of  a  firm,  to  restrain  an  execution 
creditor  of  an  individual  partner 
from  enforcing  his  lien    upon  the; 
]»arlnership  property,  forms  no  ex- 
ception to  the  general  rule.     Mitt- 
nif/ht  V.  &nilh,  2p9^ 

22.  Where,  upon  a  bill  filed  to  com- 
pel the  performance  of  a  contract 
for  the  conveyance  of  real  estate, 
an  injunction  issued  to  prevent  the 
defendant  from  dealing  witli  the 
property  during  the  pendency  of 
the  suit,  an  objec-tion  that  time  is 
of  the  essence  of  the  contract,  will 
not  avail  the  defendant  upon  a 
motion  to  dissolve  the  injunction. 
Jhtjfrnan  v.  Hummer,  263. 

23.  Upon  a  motion  to  dissolve  an  in- 
junction, the  court  will  not  under- 
take to  determine  points  of  doubt 
or  difficulty  upon  which  the  merit* 
of  the  case  may  depend,  but  will 
leave  them  to  be  determined  at 
the  final  hearing,  when  the  evi- 
<lence  is  fully  before  the  court.  lb. 

21.  When  the  answer  admits  the  ma- 
terial allegations  upon  which  the 
equity  of  the  complainant's  bill 
rests,  but  seta  up  new  matter  in 
avoidance,  the  injunction  will  not 
be  dissolved.  lb. 

25.  It  is  not  necessary  to  the  contin- 
uance of  an  ini unction,  that  it 
should  be  clear  that  the  complain- 


the  filing  of  the  bill,  so  far  modi- 
fied as  to  permit  the  defendant  to 
proceed  with  his  suit  at  law,  bat 
restraining  him  from  setting  up  at 
the  trial  any  other  construction  of 
the  contract  than  that  adopted  by 
this  court.  317 

30.  Where  the  answer  is  not  respon- 
sive to  the  allegations  of  the  bill, 
the  injunction  will  he  retained. 
Randall  v.  Morrell,  34'i 

Sec  Chattel  Mortgage,  7. 

CoRPORATIOXS,  3. 

Partition,  2,  4. 
Partnership,  4. 
Religious  Cobporatiox,  2. 


INSOLVENCY. 

The  mere  fact  of  the  insolvency  of  a 
company  does  not  of  iteelf,  render 
invalid  or  fraudulent  a  note  given 
for  a  bona  fide  debt.  Savage  v. 
Ball,  142 

See  Set-off,  2. 
Partseeship,  4. 


INSOLVENT  CORPORATIOl?. 


8u  COHTBACI,  4, 
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insurance:. 

See  Devise,  3. 

Tenant  foe  Life,  1. 

INTENTION. 
See  Grakt,  X. 

INTEREST, 

See  Legacy,  1,  2, 
Will,  1. 

interpleadi;r. 

L  A  bill  of  interpleader  is  proper, 
only  where  the  complainant  has 
property  or  funds  in  his  possession, 
or  under  control,  to  which  there 
are  two  or  more  claimants,  and 
the  complainant  is  doubtiql  to 
which  of  the  claimants  the  debt 
or  duty  is  due.  It  cannot  be  sus- 
tained where  the  complainant  is 
obliged  to  admit,  that  as  to  either 
of  the  defendants,  he  is  a  wrong- 
doer. Mount  Molly,  Lumberion 
and  Medford  Turnpike  Co.  v.  Fer- 
rel,  117 

2.  The  want  of  the  affidavit  to  a  bill 
of  interpleader,  denying  collusion, 
constitutes  a  ground  ot  demurrer, 
but  it  also  may  be  taken  advan^ 
tage  of  at  the  hearing.  lb. 


ISSUE. 
See  Deed,  1. 

INVENTORY. 

1.  The  inventory  and  appraisement 
prescribed  by  the  actfl  ol  1856  and  4 
1»60.  (Nix.  Dig.  273.  274.)  operate 
as  a  substitute  for  the  inventory 
and  appraisement  prescribed  by 
the  fourth  section  of  the  act  of 
1851,  (Nix.  Dig.  270,)  and  by  the 
tenth  section  of  the  act  of  184U. 
(Nix.  Dig.  277.)    DilU  v.  Stevenson, 

407 

2.  In  all  cases  where  the  intestate 
dies,  leaving  a  wife  or  child  en- 
titled to  the  bene^t  of  the  pro- 
visions of  the  acts  of  1856  and 
1860.  (UTix.  Dig.  273.  274).  the  in- 
ventory must  be  made  by  apprai.^'r 

3d 


2. 


ers  appointed  by  the  surrogate,  not 
selected  by  the  administrator,  who 
are  to  be  sworn  by  him  before  en- 
tering upon  the  performance  of 
their  duties,  and  to  execute  their 
office  in  pursuance  of  the  require- 
ments of  the  act  of  1856.  lb. 
A  promissory  note  taken  in  the 
name  of  the  intestate,  should  not 
be  omitted  from  the  inventory 
upon  the  claim  of  the  wife  that  it 
is  hers,  being  in  payment  of  the 
sale  of  a  gift  to  her  husband,     lb. 

See  Admihistbatiov,  2,  5. 


JUDGMENT  CREDITOR. 
See  Mabshaliho  of  Assets,  4. 

JURISDICTION. 

The  conferring  of  equitable  pow- 
ers upon  law  common  courts  does 
not  take  away  or  abridge  the  juris- 
diction of  a  court  of  equity.  It 
constitutes  simply  a  case  of  con- 
current jurisdiction,  where  either 
tribunal  may  afford  relief,  at  the  op- 
tion of  the  party  aggrieved.  Inck 
V.  Black,  190 

This  court  has  the  power  to  con- 
strue a  written  iqstrument  upon  a 
motion  to  dissolve,  but  it  is  a  mat- 
ter resting  in  the  discretion  of  the 
court,  to  be  exercised  according  to 
nature  and  circumstances  of  each 
particular  case.  Morris  Oanal  and 
nanking  Co.  v.  Matthiesen,  385 
But  the  power  will  not  be  exer- 
cised, when  the  ends  of  justice  are 
more  likely  to  be  attained  by  de- 
ferring the  construction  till  the 
final  hearing.  lb. 

An  appeal  will  not  lie  from  an  or- 
der ot  the  Chancellor,  refusing  to 
order  a  special  guardian  appointed 
by  him,  to  pay  over  the  moneys 
derived  from  a  sale  of  the  minor's 
lands  to  the  general  guardian,  in 
the  mode  authorized  by  the  act  of 
1865,  (Pamph.  Laws,  790);  the 
power  of  the  Chancellor  in  that 
respect  being  entirelv  discretion- 
ary. Jn  the  matter  of  Anderson,  536 

See  CoBpoBATioNS,  8. 
laJUifcrrioN,  12. 

?B4UTIC£,  19. 
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LESSOR  AND  LESSEE. 


See  Covenants,  1,  2;  5. 


LEGACY. 

1.  Id  the  case  of  a  legacy  to  a  daagh 
ter  of  tea  thoasaQcl  dollars,  "  to  be 
paid  to  her  on  her  reaching  the  age 
of  sixteen  years ;  if,  however,  she 
die  before  that  age,  this  legacy  to 
becomepartof  my  residuary  eatate,"^ 
held  that  the  interest  on  the  legacy 
should  be  paid  to  the  child  for  her 
maintenance.  Kearney  v.  executor 
of  Kearney,  504 

2.  A  legacy  in  the  codicil  of  the  same 
will  to  another  daughter,  of ' '  five 
hundred  dollars  per  annum,  during 
her  natural  life,  to  be  paid  to  her 
quarterly  in  advance  by  my  exec- 
utor, commencing  with  her  attain- 
ing her  fifteenth  year,"  does  not 
authorize  the  payment  of  interest 
to  the  child.  lb. 

See  Will,  1,  8. 


LIS  PENDENS. 

In  many  cases,  the  court  will  interfere 
and  preserve  property  in  statu  quo 
during  the  pendency  of  a  suit  in 
which  the  rights  to  it  are  to  be  de- 
cided, and  that  without  expressing, 
and  often  without  having  the  means 
of  forming  an  opinion  a<«  to  such 
rights.  Huffman  v.  Hummer^    26S 

See  Ihjukction,  22. 


LOST  NOTE. 

See  Evidence,  17. 
Executor,  5. 
Presumptions,  2. 


LUNACY. 

A  party  prosecuting  an  inquisition  of 
lunacy  in  good  laith,  will  not  be 
coQ<lomned  in  the  costs  of  resisting 
the  commission.     In  the  matter  of 


Curtis  White, 


MAINTENANCE. 

Set  Leoact,  1,  2. 
Will.  2. 


MARRIED  WOMEN. 
See  HusBAiTD  atd  Wife. 

MORTQAOB,  7. 

MARSHALING  OF  ASSETS. 

1.  Whei>  ft  decedent  leaves  adebldae 
by  specialty,  and  the  residuary  fand 
has  been  exhausted,  there  being 
neither  lands  descended,  norland? 
charged  with  debts,  the  general  role 
is.  that  the  specific  legacies  and  the 
land  devised  must  contribute  rata- 
bly to  discharge  such  debt.  Thm- 
as  V.  Thomas,  356 

2.  But  in  case  the  decedent  has  secared 
such  debt  by  way  of  mortgage  on 
any  part  of  the  land  devised,  after 
the  exhaustion  of  the  general  re- 
siduary fund,  the  devisee  of  the 
mortgaged  land  cannot  call  for 
contribution,  either  on  the  genenl 
or  specific  legatees.  Ih. 

S.  A  member  of  a  building  and  loan 
association  executed  to  it,  as  securi- 
ty for  a  loan,  a  mortgage,  ind  a-^ 
collateral  thereto,  assigned  over  ten 
shares  of  its  stock  of  which  he  wai 
the  owner  ;  subsequently  he  execu- 
ted a  mortgage  on  the  same  prem- 
ises to  H.  and  aft^r  that  con  veyedio 
him  the  mortgaged  premises  in  fee. 
Judgments    were     then    obtained 
against  the  mortgagor,  and  the  ten 
shares  of  stock  levied  on.     Htld, 
that  the  equity  which   H.  had  ac- 
quired, as  against  the  mortgagor, 
and  the  association,  to  have  the 
assets  so  marshaled  that  the  debt 
of  the  association  should  be  paid 
primarily  out  of  the  ten  shares  of 
stock,  could  not  be  impaired  or  af- 
fected by  the  subsequent  interven- 
tion   of    the  judgment    creditor?. 
Herbert  v.  Mechanic*  Building  and 
Loan  Association,  4^7 

4.  In  the  marshaling  of  a.<^et8,  mere 
judgment  creditors  do  not  occupy 
the  same  vantage  ground  with  bona 
fide  purchasers  for  a  valuable  con- 
sideration, without  notice.  Ih 

5.  The  general  rule  is,  that  the  right 
of  the  creditor  to  marshal  tfie  as- 


INDEX. 


695 


sets  of  the  debtorjs  absolute  against 
the  debtor  himself,  and  cannot  be 
taken  away  by  the  subsequent  ac- 
tion of  other  creditors.  lb. 

&frWrLL.  11,  l^,  13. 

MERGEJR. 

The  well  settled  rule  of  law  is,  that 
where  the  equitable  and  legal  es- 
tmes  unit«  in  the  same  person,  the 
equitable  estate  is  merged  in  the 
legal.     WhyU  v.  Arihwr,  621 

MISJOINIXER. 
Set  Pleaduu},  2,  X 

MISTAKE. 

1.  Equity  will  protect  a  party  against 
a  plain  mistake  in  a  written  agree- 
ment.    Firrtutone  v.  ZkOdrnp,   309 

2.  Equity  will  correct  a  clear  mistake 
in  a  written  agreement,  so  as  to 
conform  to  the  understanding  of 
the  parties  at  the  tiniM  of  its  execu- 
tion. iJ17 

See  Practick,  11,  12. 
{Sale. 


MORTGAGE, 

1.  A  widow  joined  with  the  heirsat- 
law  of  her  deceased  husband  in  the 
execution  of  two  mortgages  to  sat 
isfy  a  part  of  the  indebtedness  of 
his  estate,  pledging  her  individual 
interest  in  the  lands  of  which  he 
died  seized,  to  the  payment  of  that 
y|)ecific  indebtedness.  To  secure  the 
remaining  indebtedness,  the  heirs- 
at-law.  alone,  subsequently  execu- 
ted other  mortgages  upon  the  same 
real  estate.     By   an  arrangement 
between  the  executors  and  the  sub 
sequent  mortgagees,  they  were  au 
tiiorized  to  enter  upon   the  mort 
gaged  premises,  sell  all  the  stand- 
ing limber  fit  for  market,  receive 
the  proceeds  of  sale,  and  appropri 
ate  them  towards  the  payment  ol 
the  mortgages  in  such  proportions 
as  might  be  agreed  upon  by  the 


mortgagees  reepectivet;^.  Under 
this  agreem«Qb  sales  of  timber  were 
made  to  a  largo  amount.  By  a 
subsequent  arrangement  between 
the  first  mortgagee  (complainant 
in  this  suit)  and  the  subsequent 
mortgagees,  the  proceeds  of  these 
sales  were  applied,  not  to  the  com- 
plainant's mortgaj^,  which  was 
executed  by  the  widow,  but  to  the 
subsequent  mortgages,  the  holders 
thereof  guaranteeing  the  payment 
of   the    cemplainaat's    mortgage. 

Mrst.  The  interest  of  the  widow 
cannot  be  thus  subjected  to  the  en- 
cumbrance of  the  entire  mortgage 
debt.  It  is  liable  only  for  the  deut 
secur^  by  the  mortgages  to  the 
complainant,  executed  by  herself. 
Beyond  that,  it  is  unencumbered. 

Stcond.  The  widow  is  entitled  to  have 
her  claim  for  dower  satisfied  out  of 
the  proceeds  of  the  sale  of  the  land, 
as  tlKHigh  the  entire  net  proceeds 
of  the  sale  of  the  timber  had  been 
applied  toward  the  satisfaction  of 
the  complainant's  mortgage. 

Third  To  afford  the  widow  the  protec- 
tion to  which  she  is  entitled,  and  to 
secure  to  her  the  full  value  of  the 
dower  in  the  equity  of  redemption, 
it  is  necessary  tnat  the  entire  value 
of  the  timber  cut  upon  the  premises 
should  be  credited  upon  tne  mort- 
gage to  which  she  became  a  par^. 
nrown  v.  Richards,  32 

2.  A  mortgage  given  to  secure  future 
advances,  duly  registered,  is  good 
not  only  as  against  the  mortgagor, 
but  is  entitled  to  priority  over  sub- 
sequent encumbrances,  for  all  ad- 
vances made  prior  to  actual  notice 
of  the  subsequent  encumbrance. 
Ward  v.  Cooke,  93 

3.  If  the  first  mortgagee  have  knowl- 
edge of  the  existence  of  a  second 
mortgage  opon  the  estate,  he  can- 
not give  further  credit  upon  his 
prior  mortgage,  provided  it  is  en- 
tirely optional  with  him  whether 
to  make  further  advances  or  not. 

Ih. 
{.  In  suits  for  foreclosure  and  sale  of 
mortgaged  premises,  each  mortga- 
gee is  entitled  to  be  paid  his  prin- 
cipal, interest,  and  costs,  according 
to  his  priority.  It  is  immaterial 
whether  the  bill  be  filed  by  the 
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first,  last,  or  any  intermediate  en 
cumbrancer.  Litkaucr  v.  lioyle,  40 

5.  A  mortgagee,  who  has  dismissed  a 
bill  which  he  had  exhibited  in  his 
own  ftame  for  the  foreclosure  of 
his  mortgage,  to  which  the  mort 
gagor  had  set  up  the  defence  of 
usury,  and  by  collusion  with  an- 
other mortgagee  has  caused  a  new 
Huit  to  be  iuHtituted,  and  himself 
made  defendant,  has  no  right  to 
object  that  he  is  made  a  party  un- 
necessarily, or  brought  into  court 
againot  his  will,  and  is  therefore 
entitled  to  a  decree  for  the  amount 
due  upon  his  mortgage.  Such  mort- 
gagee is  in  truth  the  actor,  seeking 
under  cover  of  the  complainant's 
rights,  to  deprive  the,  mortgagor 
of  the  protection  of-  the  statute  as 
against  a  usurious  claim.  Vander- 
veer  v.  Holcomb,  87 

6.  A  mortgage,  given  by  a  member  of 
a  firm  to  the  firm,  is  valid  ;  it  is  in 
no  sense  a  mortgage  to  himself. 
Oalway  V.  FulUrton,  390 

7.  A  mortgage,  given  by  a  married 
woman,  upon  her  separate  estate, 
ackuowleuged  in  conformity  with 
the  statute,  and  joined  in  by  the 
husband,  is  a  valid  security,  and 
will  be  enforced,  both  at  law  and 
in  equity.  lb. 


Ste  Assignment,  1,  2,  3. 

Marshaling  of  Assets,  2. 
Usury,  1,  3,  4,  5. 


MULTIFARIOUSNESS, 


Set  Practice,  21. 


NEGOTIABLE  PAPEK, 
See  Presumptions,  2. 


NUISANCE. 


See  CoEPORATioHs,  1,  2,  3. 


OATH. 

See  Evidence.  8,  10, 
Executor,  1. 


OFFICER  DE  FACTO. 

The  aot  of  an  officer  de  faeio  is  good, 
wherever  it  concerns  a  ihira  per- 
son who  had  a  previous  right  to 
the  act,  or  had  paid  a  valuable 
consideration  for  it.  Savage  v.  Ball. 

^         142 

ORDINANCE. 

1.  The  ordinance  of  the  city  of  Cam- 
den, "  authorizing  and  regulating 
the  erection  and  building  of  party 
wall,"  is  not  repugnant  to  the  con- 
stitution of  the  United  States,  or 
of  this  State.  The  land  is  not 
taken  for  public  nse.  JIutU  y.  Am- 
bruUer,  208 

2.  Under  that  ordinance,  the  right  to 
compensation  for  the  use  of  a  party 
wall  enures  not  to  the  owner  of  the 
building  at  the  time  of  erection, 
but  to  the  owner  at  the  time  the 
party  wall  is  used  for  the  purpose 
of  building  on  the  adjoining  lot. 
It  is  not  a  personal  claim  of  the 
grantor,  but  a  right  annexed  to. 
and  which  passes  with  the  owner- 
ship of  the  Duilding  to  the  grantee. 

lb. 

PARTIES. 

To  a  common  bill  for  the  specific  per- 
formance of  a  contract  of  sale,  the 
parties  to  the  contract  are  the  only 
proper  parties.'    Bacot  v.  Wetinore, 

250 

See  Injunction,  16. 
Partition,  1. 
Practice,  1,  2,  3.  21.30. 
Trust  and  Trustee,  13. 


PASSAIC  RIVER. 
See  Riparian  Proprietors. 


PARTITION. 

1.  Encumbrsncers  are  not  necessary* 
parties  to  a  bill  for  partition.  Low 
v.  Holmes,  148 

2.  Upon  a  bill  for  partition  of  chattels 
by  a  tenant  against  his  co-tenant, 
and  to  restrain  him  from  removing 

I    or  using  the  same,  or  committing 
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any  waste  theroon,  the  claim  of  aj2. 
third  party  upon  the  property  byi 
way  of  mortgage,  cannot  be  ostab-| 
linhed  by  atfidavit  in  oppo-^ilion  to| 
the  claim  of  the  bill,  upon  a  pre-i 
liminarv  application  for  an  injunc-i 
tion.  The  allcj^od  fact  constitutes, 
no  valid  objection  to  the  granting  il 
of  the  injunction.  Ih., 

3.  Upon  a  bill  for  partition  by  onoj 
tenant  in  common  against  another,  i 
where  the  fa(^tfl  constitute  a  clear 
cane  of  the  use  and  employment  of 
the  ]>roi>erty,  to  the  entire  exclu- 
sion of  the  complainant,  a  receiver 
will  be  appointed.    A  rec«Mver  will 
not  be  appointed,  however,  whon  4. 
the  appointment  will  subject  the 
co-tenant  to  inconvenience  and  ex- 
pense, without  corre.<»ponding  bene- 
fit to  the  complainant,  and  such 
co-tenant  will  give  the  complainant 
security  for  the  rents  and  profits.! 

4. Order:  that  the  defendant  within 
ten  days  from  the  service  of  a  copy, 
thereof,  give   bond,  with  security,, 
to  the  complainant,  to  account  forj 
and  pay  over  one  half  the  value  of 
the  rents  and  profit.**  of  the  proper- 
ty ;  and  on  failure  thereof,  that  an 
injunoiion    issue   to    restrain   the 
further  use  of  the  property,  and  that 
a  recj'iver  be  appointed.  Ih 

5.  A  bill  for  partition  will  not  lie 
while  the  title  is  denied,  or  depends 
on  doubtful  facts  or  questions  of 
law.     Dew  it  t  v.  Acker  inan,        215 

(i.  Where,  upon  a  bill  for  partition, 
the  title  is  denied,  equity  may  re- 
tain the  suit  to  give  the  complain- 
ant an  opportunity  to  establish  his 
title  at  law.  But  there  id  no  room 
for  the  exercise  of  the  power,  where 
the  defendant  has  established  a 
valid  title  to  the  premises  m  dis- 
pute, lb. 


Upon  a  bill  tiled  to  settle  the  ac- 
counts of  one  partnership,  a  settle- 
ment of  the  accounts  of  another 
and  different  partnership  cannot 
be  effected  upon  the  defendant's 
answer.  The  reine<ly  i.s  by  cross- 
bill, lb. 
The  doctrine,  that  a  separate  debt 
of  one  partner  shall  not  bo  paid 
out  of  tfie  partnei-ship  property  till 
all  the  ])artnership  d«'bts  are  paid, 
is  applicable  only  where  the  prin- 
cipUw  (if  equity  are  brought  to  in- 
terfere in  the  distribution  of  the 
partnership  j>roperty  among  the 
cH'ditors.  Mittni'jht  v.  Smith,  25'J 
Upon  a  bill  between  j»artner8  for 
closing  the  atfairs  of  a  i»artnorahip, 
after  a  dissolution  of  tlie  firm,  the 
insolvency  of  the  defendant  will 
entitle  the  complainant  to  the  ap- 
pointment of  a  receiver,  and  an 
injunction,  lianfiall  v.  AfurreU,  343 
A  partner,  defendant  to  a  bill  for 
an  account,  will  not  be  allowed  to 
take  ]>osse.ssion  of  funds  to  which 
the  firm  has  claims,  until  his  right 
shall  have  beun  established  by  final 
decree.  /6. 


PART  PERFORMANCE. 

See  Contract,  5,  6,  7. 
Si'EciFio  Perfojimance,  ^ 


PARTNERSHIP. 

1.  Upon  a  bill  between  partners  for 
an  account  of  the  partnership  trans- 
actions, an  allegation  of  the  an- 
swer that  a  third  party  is  a  joint 
partner  with  the  complainant  and 
defefidant,  and,  therefore  a  neces- 
sary party  to  the  suit,  can  not  be 
assumed  to  be  true,  at  the  hearing 
upon  exceptions  to  the  answer. 
Brewer  v.  NorcroM^  2iy| 


1. 


o 


PARTY  WALLS. 
Sec  Ordinance. 


PEW  HOLDER. 

* 

See  Rehoious  Corporation. 


PLEADING. 

New  matter,  by  way  of  justifica- 
tion or  avoidance  ot  the  matters 
contained  in  the  bill,  will  not  avail 
the  defendant  upon  the  hearing 
npon  bill  and  answer.  The  Socie- 
ty v.  Low,  10 
A  bill  filed  by  the  owners  of  sev- 
eral and  distinct  lots  of  land,  hav- 
ing no  Common  interest,  to  enjoin 
a  nuisance  common  to  all  the  land 
owners,  but  each  complainant  seek- 
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ing  relief  for  special  injury  to  his 
own  property,  i**  demurrable  for 
misjoiader  of  parties.  Hmrhtnan 
V.  PaUr^on  Horse  Railroad  Co.,   lii 

3.  As  a  general  rule,  objection  on  thuj 
groun(t  of  misjoinder  should  bn 
made  by  demurrer.  Jb.\ 

4.  Upon  a  bill  Hied  by  a  mortgagee 
for  foreclosure  and  sale  of  n\ort- 
caged  premises,  the  mortgagor  may  j 
by  his  au.swer  set  up  usury  against 
the  claims  of  a  mortgagee,  who  is 
made  a  co-d<^fondant.  He  will  not 
be  driven  to  a  cross  bill,  and  be 
thereby  deprived  of  his  defence. 
Varuicn^etir  v.  tjolcomb,  87 

5.  Where  a  ca^se  is  made  out  between 
deteu'lants,  by  evidence  arising 
from  pleading.H  and  proofs  between 
plain titfs  and  defendants,  a  court 
of  equity  is  bound  to  make  a  de- 
cree between  the  defendants,      lb. 

6.  If  the  defeudaqt  asks  substantial 
relief,  either  as  against  the  com- 
plainant or  a  co-defendant,  or  a 
di.scovery,  a  cross  bill  may  be 
necessary.  But  the  court  dispenses 
with  the  necessity  of  a  cross-bill 
when  the  whole  niatter  is  before 
it,  and  the  party  is  not  tliereby 
deprived  of  any  of  his  substantial 
rights  by  a  decree  in  the  existing 
suit.  lb. 

7.  When  the  cause  is  heard  upon  the 
bill  and  answer,  as  between  the 
complainant  and  the  defendant 
who  answers,  all  the  allegations 
of  the  answer  must  be  taken  a.HJ 
true.     Hoff  V.  Bnrd,  201 1 

8.  Where,  at  the   time  of  the  execu-j 
tion  of  a  mortgage,   for   the  fore- 1 
closure  of  which    a  bill    has  been 
tiled,  the  mortgagor  had  no  right, 
title   or   interest  whatever  in  the 
mortgaged  premises,  and  no  power! 
or  authority  to  execute  the  mort- 
gage, but   the   title  was   in   other 
])ariies,   of    whom    the   answering 
defendant  was   one,  such    defend- 
ant  IS   entitled  to  a  decree  of  dis- 
missal, lb. 

9.  The  answer  of  one  defendant  is  no 
evid<-nce  against  a  co-defendant. 
.Mu<li  less  can  such  answer  avail  a 
defendant,  when  not  responsive  to 
the  charges  of  the  bill,  but  designed 
to  establish  a  case  in  his  favor,  not 
within  the  scope  of  the  complain- 
ant's case.  lb. 

Xo.  Aq    ado^ission    or  allegation   of 


fact  in  the  answer  will  not  avail 
the  complainant,  unless  pat  in  vk- 
sue  by  the  bill.  If  he  aesires  to 
avail  him.self  of  such  fact,  he  mast 
amend  his  bill.  Ih. 

11.  If  an  answering  defendant  seeks 
a  decree  to  establiAh  claim.s  outside 
of  any  issue  made  by  the  plead- 
ings, he  must  file  a  cross-bill.    lb. 

12.  In  a  bill  by  a  purchaser  of  real 
estate,  to  enforce  the  specific  per- 
formance of  a  contract  for  the  sale 
and  conveyance  thereof,  an  aver- 
ment of  tender  of  the  purchase- 
money  on  the  day  designated  for 
the  execution  of  the  contract,  u 
not  necessary.  Haffiaan  v.  Ewni- 
mer,  263 

13.  That  an  answer  is  insufficient  in 
some  particulars,  does  not  destroy 
its  tittect  upon  the  points  upon 
which  it  answers  directly.  And 
where  the  complainant  has  accept- 
ed it,  he  is  bound  l^*  it.  Whiine}/ 
V.  Bobbins,  300 

See  Injunction,  10,  15,  22.  24. 
Practice,  1,  2,  3.  8,  21.  25,  29. 


POWER  OF  ATTORNEY. 
See  Transfer 'OF  Stock,  1,  2. 


PRACTICE. 

1.  Where  a  bill  is  defective  for  want 
of  proper  parties,  the  appropriate 
remedy  is  a  demurrer,  or  an  objec- 
tion at  the  hearing  for  want  of 
parties,  and  not  a  petition  to  be 
admitted  to  defend  the  suit.  Mc- 
lick  V.  KrenUor  of  Mdick,  156 

2.  The  residuary  legatee  is  not  a 
necessary  party  to  a  bill  filed  by  a 
legatee  or  creditor,  to  establish  a 
claim  against  the  estate  of  a  testa- 
tor ;  the  executor  alone  is  to  be 
made  defendant.  He  is  the  legal 
representative  of  the  right-«<  of  the 
residuary  legatee,  and  it  is  his  duty 
to  see  them  properly  defended.  lb. 

21.  Where  a  bill  is  exhibited  against 
an  executor,  involving  the  inter- 
ests of  the  residuary  legatee,  and 
the  ei^ecutor  is  di.squalined  by  his 
pituation  from  representing  the  in- 
terests and  protecting  the  rights  of 
the  legatee,  he  will  be  admitted  to 
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defend  the  bill  in  pei*son.  No  an- 
swer or  decree  being  Hought  against 
the  legatee,  tlie  bill  need  not  be 
amended  to  make  him  formally  a 
defendant.  jTi. 

4.  Comi»lainant  allowed  ten  days  to 
amend  his  bill,  by  making  the  res- 
iduary legatee  a  defen<lant.  if  he 
f»o  elect ;  otherwise,  leave  given  to 
the  legatee,  within  thirty  days 
thereafter,  to  ai»pear  and  answer 
the  hill  in  its  present  form.         Ih. 

5.  An  agreement  by  the  com[)lainant 
with  the  mortgagor,  in  a  suit  for 
forecloi«ure,  his  claim  and  cost* 
having  been  paid  in  full,  that  the 
suit  shall  be  no  further  prosecuted, 
binds  thecomplainantonly.  Yuum; 
V.  Yiium/,  161 

0.  A  dofen<lant  who  has  been  allowed 
to  proceed  with  the  suit  in  the 
complainant's  name,  under  Rule 
XIV,  §  9,  may  enforce  the  pay- 
ment of  his  demand  by  means  of 
such  suit,  though  the  complain- 
ant's debt  be  paid  in  full,  or  lie 
have  given  the  mortgagor  furthi^r 
time.  Ih. 

7.  Where  an  answer  is  tiled,  to  which 
there  is  neither  exception  nor  re- 
plication, the  cause  should  be  set 
down  for  hearing  upon  bill  and 
answer;  and  a  decree  pro  confes$o 
and  order  of  reference  cannot  be 
taken.  excej)t  by  consent  of  the 
defendant.  But  where  the  cause 
is  conducted,  and  the  decree  taken, 
at  lh«'  instance  of  the  defendant 
who  has  answered,  his  entering, 
the  d(?ciee  is  a  waiver  of  his  rights! 
and  a  coii.>ent  to  t\w  decree.       Ib,\ 

S.  Before  is.-iue  joined,  where  the 
plea<lings  on  tile  have  not  beenj 
sworn  t<».  amendments  to  the  bill 
are  permuted  as  the  purposes  ofj 
the  party  may  require,  t^i/mouri 
v.  Lonfj''lh(k'Co.,  KJOi 

0.  Alter  iss^ue  joined  and  before  the: 
taking  of  le.^timony,  the  complain- 1 
ant  will  be  })ermiiied  to  withdraw, 
his  replication  and  amend  his  bill! 
a^  his  case  may  require.    But  after 
wiiuest^es  have  betrn  examined,  the 
time  for  allowing  amendments,  ex- 
cept the  addition  of  defendants,  or 
such  as  do  not  substantially  alteri 
the  case,  has  passed.  Ib.\ 

10,  After  the  taking  of  testimony,  if 
there  be  an  imperfection  in  the, 
frame   of  the   bill,  if  the  case  asi 


stated  is  insufficient  to  warrant  tho 
relief  prayed  for  or  to  grcund  a 
complete  decree,  if  some  other  point 
'  seems  necessary  to  bo  made,  or 
some  additional  discovery  is  found 
requisite,  the  complainant  must  re- 
sort to  a  supplemental  bill.         Ih. 

11.  If  the  bill  is  defective  for  want  of 
parties,  the  complainant  will  be 
}>ennitted  to  amend  by  adding  the 
I»roper  parties.  fcJo  leave  will  be 
given  at  the  hearing  to  amend, 
when  a  matter  has  not  been  put 
in  issue  by  the  bill  with  sufficient 
precision ;  al.»o,  to  amend  the  prayer 
for  relief,  or  any  clerical  mistake 
or  mis-statement.  lb. 

12.  After  general  demurrer  for  want 
of  equity,  amendments  are  granted 
only  where  there  is  some  defect  as 
to  parties,  or  some  omission  or  mis- 
take of  a  fact  or  circumstance  con- 
nected with  the  substance  of  the 
case,  but  not  forming  the  substance 
itself.  lb. 

13.  Where,  upon  the  final  hearing,  or 
even  after  appeal,  itappears  clearly 
from  the  evidence,  tliat  tho  com- 
.)lainant  has  a  ca.sc  which  entitles 
lim  to  relief,  but  which,  by  reason 

of  some  defect  or  omission  in  the 
charges  or  allegations  of  the  bill, 
is  not  brought  tairly  within  the  is- 
sue, he  will  be  permitted  to  adapt 
the  allegations  of  tho  bill  to  the 
case  Jis  proven.  Such  amendment 
however  will  only  be  allowed  alter 
the  testimony  i^  close<l.  lb, 

14.  Whore  the  proposed  amendments 
would  change  tne  issue,  or  intro- 
duce new  issues,  or  materially  vary 
the  grounds  of  relief,  they  must  be 
introduced  by   supplemental  bill. 

Ih. 

15.  The  allowance  of  amendments 
after  issue  joined,  is  a  matter  of 
indulgence  to  be  granted  in  the 
disi<;retion  of  the  court.  Ih. 

VS.  In  many  cases,  the  court  will  in- 
terfere and  prestrrve  i»roperty  in 
ftatu  quo  during  the  pendency  of  a 
suit  in  which  the  rights  to  it  are  to 
be  decided,  and  that  without  ex- 
pressing, and  often  without  having 
the  means  of  forming  an  opinion 
as  to  such  rights.  Huff  mam  v. 
Hummer,  203 

17.  A  judgment  rendered  against  a 
plaintiff  in  a  strict  legal  proceed- 
ing, is  no  bar  to  a  suit  in  equity 
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upon    til  A    same    Bubject    matter,!     pleadings  in  the  court  below,  were 
wnere   the   complainant    pre8ent.<«l     as  recited  in  the  decree.  2b. 

equitable  grounds  of  reliet,  which'25.  The  answer  of  the   defendant  to 

the  cross- bill,  niav  be  considered  as 
substantially,  and  for  all  practical 


were  not,  and  could  not  be,  con- 
sidered or  decided  by  the  former 
tribunal,  /^taats  v.  lierffen,  2t)7 
1?<.  The  complainant  having  failed  to 
pro.secute  liis  suit  with  proper  dili 


purposes,  a  replication  to  the  de- 
tenaant's  answer  to  the  original 
bill.  lb. 


gence,  charged   with    the   costs  of  2ik  In  a  court  of  equity,  a  decree  may 


the  motion  to  dissolve.   Randall  v.. 
Morrell,  343 

\^.  The  jurisdiction  of  the  Court  of 
Chancery  to  collect  the  choses  m 
action  of  a  jmlgment  debtor,  and 
apply  them  to  the  payment  of  his 
dents,  has  never  been  assumed  in 
this  state,  until  conferred  bv  the 
acU  of  March  20ih,  1845,  (Famph. 
Laws  141).  and  Anril  12th,  18(;4, 
(Pamph  Laws  704).  Whitnei/  v. 
Bobbins,  360 

20.  A  suit  brought  by  a  creditor,  un- 
der these  acts,  must  be  brought  lor 
himself  alone,  and  not  for  himself 
and  such  other  creditors  as  may 
join  therein.  The  relief  given  is 
for  the  creditor  who  pureues  the 
Btatuie  ;  no  others  are  entitled  to 
share  with  him  the  benefits  of  the 
proceeding  until  he  is  satisfied.  lb. 

21.  To  a  bill  tiled  for  discovery  and 
relief,  under  the  above  mentioned 


be  made  determining  the  rights  of 
co-defendants  in  a  controversy  be- 
tween themselves,  in  which  the 
complainant  has  no  interest ;  and 
semble,  the  party  aggrieved,  may 
appeal  from  such  decree.  Vander- 
vter  V.  Holcomb,  547 

27.  If,  in  a  suit  to  foreclose  a  mortgage, 
the  owner  of  the  equity  of  redemp- 
tion and  a  subsequent  mortgagee 
are  both  defendants,  and  both  an- 
swer, (the  subsequent  mortgagee  set- 
ting up  his  mortgage,  and  asking 
that  the  amount  due  it  on  shall  be 
paid,)  and  the  owner  admits  the 
existence  of  the  mortgage,  but  seta 
up  that  It  is  void  for  usury,  the  sec- 
ond mortgagee  will  be  considered, 
as  between  him  and  the  owner,  the 
actor,  and  the  owner  will  be  per- 
mitted to  set  up  and  prove  the 
usury,  without  offering  to  pay  the 
amount  advanced.  76. 


acts,  all  persons  through  whom  the  28.  Where  the  cause  is  as  it  is  here, 
title  of  the  property  charged  to  be      and  brought  to   hearing  upon  the 


held  in  truf^t  had  })assed,  and  who 
knew,  therefore,  the  truth  of  thel 
facts  to  he  inquired  into,  are  proi»er| 
parties.     8uch  bill  is  not  liable  to! 


the  objection  of  multifariousness,; 

on  the  ground  that  other  facts  may! 

be  inquired   into  with  which   theyl 

have  no  concern,  and   that  the  re-  29.  When  a  final  hearing  is  had  upon 

ceiver  mav  receive  other  property      bill   and   answer  only,  by  statute 


evi<lence,  the  answer  of  the  owner 
would  not  be  evidence  of  the  usury 
as  against  his  co-defendant,  the 
second  mortgagee.  The  responsive 
allegations  of  an  answer  are  evi- 
dence against  the  complainant,  but 
never  against  a  co-defendant.    Ih. 


than  that  in  which  they  were  inter- 
ested. ]b. 

22.  The  appointment  of  a  receiver, 
under  said  acts,  must  dep(tnd  upon 
the  fact  whether  any  chose  in  action 
or  property  held  in  trust  for  the 
debtor,  has  been  discovered  by  the 
answers,  examination,  or  evidence. 

lb. 

"2^^.  For  many  purpo.^es,  an   original 


the  answer  must  be  tuken  as  true, 
and  where  there  is  no  contradic- 
tion, the  allegations  of  the  answer 
that  sets  up  usury,  mu.«t  be  taken 
a.«  true.  In  such  ca.se,  the  remedy  of 
the  defendant,  holding  tlie  mori- 
gjige  alleged  to  be  usurious,  is  by 
filing  a  cross-bill,  or  perhaps,  by 
applying  to  the  court  for  leave  to 
take  evidence  on  this  point.      lb. 


and   croHS   cause   in   chancery  are  30.  Upon  a   bill   for   foreclosure  and 


considered  as  one  suit,  and  ordina- 
rily heard  together,  and  the  rights' 
of  all  the  j)artie8,  in  respect  to  the, 
matters  litigated,  are  settled  by  onej 
decree.      Whyfe  \.  Arthur,         521 
24.  This  court  will  presume  that  the> 


sale  of  mortgaged  premises,  all  the 
subsequent  encumorancerB  are  ne- 
cessary parties,  and  to  effectuate  a 
complete  decree,  the  existence, 
validity,  order  of  priority,  and 
amount  due  upon  the  several  mort* 
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gages,  most  be  settled  and  decided. 
Vtinderveer  v.  Holcomb,  87 

31.  It  is  no  objection  to  permitting  a 
mortgagor  to  set  up  usur}'  againfit 
tlie  claim  of  a  mortgagee,  made 
CO  defondant.  without  tiling  a  cross- 
bill, that  it  de[»rives  such  mortga- 
g<ic  ot  the  benefit  of  his  answer. 
If  he  were  complainant  seeking  to 
onforce  his  mortgage,  he  could 
have  no  benofit  ot  an  aui^wer  to 
tlie  d«»f(;noc  of  usury.  lb. 

32.  If  the  lender  come  into  equity, 
seeking  to  enforce  the  contract,  the 
court  will  give  eH'ect  to  the  statute 


I. 


PRINCIPAL  AND  AGENT. 

1.  A  party  who  acts  as  the  agent  of 
another  in  the  sale  of  land,  and 
receives  the  purchase  money  there- 
for as  such  agents  is  estopped 
from  que.stioning  the  title  of  his 
principal  to  the  premises,  or  to  tlie 
procee-ls  of  sale.  Von  Hurler  v. 
Spengeman,  185 

2.  A  purchase  by  an  agent  or  trustee 
in  his  own  name,  while  in  the  per* 
formance  of  his  office,  enures  to 
the  benefit  of  his  principal  or  ces- 
tui ipu  trust.  Ih. 


and  declare  the  contract  void.  iiuti^J.  A  principal  is  not  responsible  for 


if  the  borrower  seek  relief  against 
the  contract,  the  court  will  pre- 
scribe the  terms  of  its  interfer- 
ence, lb 
33.  If  a  discovery  is  necessary  to  aid 
a  defendant  in  a  defence  at  law,  or 
otherwise,  equity  will  not  require 
him  to  answer  under  oath,  and 
thus  be  a  witness  against  himself 
in  a  matter  which  will  subject  him 
to  a  penalty  or  forfeiture,  or  to 
any  loss  in  the  nature  of  a  for- 
feiture,                                       lb. 

See  Appropriation  of  Proceeds  of 
Sale. 
LvjUNCTioN.  13, 17^  19,  20,  23,30. 

ISTfeUPLE.VDPB,  1,  2. 

Partition,  2. 

PAUTNEkSUIP,  1,  2. 

Pleading,  4,  6,  8,  10.  11. 


the  fraudulent  act  of  a  special 
agent  in  a  matter  foreign  to  the 
transaction  in  which  he  was  em- 
ployed. Executors  of  Luse  v. 
Ihrke,  415 


PROMISSORY  NOTES. 

4 

Promissory  notes  exchanged  between 
parties,  constitute  the  one  a  good 
consideration  for  the  other.  Sav- 
age V.  Ball,  142 


PRESUMPTIONS. 


I 


1,  A  party  will  not  be  presumed,  in, 
the  absence  of  all  evidence  of  the; 
fact,  voluntarily  to  have  destroyed 
an  instrument  which  he  was  inter- 1 
ested  in  preserving.  As  a  general! 
rule,  the  legal  presumption  arising' 
from  proof  that  it  cannot  be  founcTl 
Is  that  it  is  lost.  Clark  v.  Horti] 
beck,  430j 

2.  Where  it  does  not  appear  whetherj 
a  lo.st  note  was,  or  was  not,  nego-  i 
liable,  it  will  not  be  presumed  to 
have  been  negotiable;  or,  if  nego-' 
liable,  that  it  has   been  endorsed 
in  blank.  IbA 


iSbc  Hl*SBAND  AND  WlFB,  6. 


o 


PURCHASE. 

.  Where  two  or  more  persons  having 
an  interest  in  lands,  claim  under 
an  imperfect  title,  and  one  of  them 
buys  in  the  outstanding  title,  such 
>urchascwill  enure  to  the  common 
enefit,  upon  contribution  made  to 
repay  the  purchase  money.  Weller 
V.  liolason,  14 

But  such  purchaser  can  claim  no 
contribution  for  the  price  paid  for 
the  legal  title,  from  those  interest- 
ed wiUi  hib)  in  the  equitable  es- 
tate, when  the  title  purchased  by 
him  in  no  wise  enures  to  the  ben^ 
fit  of  the  estate.  lb. 


RECEIVER. 

Under  the  act  of  March  13th,  1866, 
(Pampk.  L.  296.)  the  receiver 
fihould  be  vested  with  large  discre- 
tionary powers  as  to  the  naode  of 
sale.  Potts  V.  New  Jersey  Arms 
and  Ordnance  0?.,  395 

A  leceiver,  appointed  by  virtue  of 
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INPEX. 


the  "  act  to  prevent  frauds  by  in 
CO rporated  companies,"  trill  not  be 
autnorized,  as  the  law  stands,  to 
sell  the  real  estate,  clear  of  eocau 
brances,  and  to  pay  the  proceeds 
into  the  court,  but  must  sell,  as 
8heriti.s  and  other  officers  do,  sub- 
ject to  encuinbrancesi  old 

Su  PARTtTIOjT,  3,  4. 
PaBT5EIWHIP,  4. 
PRACflCB,    21 


RELIGIOUS  CORPORATIdN, 

1.  Where  the  pews  in  a  church  have 
been  purchased^  and  a  title  given 
to  the  purchaser,  he  has  but  a 
qualitiea  interests  His  right  is 
subject  to  that  of  the  trustees  or 
owners  of  the  church.  Who  have 
the  right  to  take  down,  rebuild,  or 
remove  the  church  for  the  purpose 
of  more  convenient  Worship,  witji- 
out  making  any  compensation  to 
the  pew -holders  for  the  temporary 
interruption.  Van  HouUn  v.  First 
Jte/onned  DuUh  Church,  126 

2.  A  court  of  equity  will  not,  on  the 
application  of  a  pew-owner,  en- 
join the  pulling  down  and  rebuild- 
ing, or  removal  of  the  church  edi- 
fice by  the  trustees,  whenever  it 
shall  be  found  expedient  and  prop- 
er. Nor  will  it  atfect  the  question, 
that  the  application  is  made  by  a 
majority  of  the  church  and  congre- 
j^aiion  entitled  to  vote  at  its  con- 
gregational meetings.  lb. 

ike  Con  ro RATIONS,  6,  7. 


RElMAlNDER. 

When  held  to  be  vested.     Weehawken 
Ferry  Co.  v.  SUson,  475 

REMAINDER  MAN. 

^e  Devise,  3: 

Tenant  for  Life,  L 

REMEDY. 

J]quity  will  not  interfere  where  ade- 
4uaie   reliei  can    be   had   at   law. 


Hodgland  v.    lbwn$hip  of  Ikkh 
ufafCt  106 

See  Practice,  1. 

JSTArUTES. 


RESIDUARY  LEGATEE. 
See  pRAcricE,  2,  3. 


RIPARIAN  PROPRIETORS. 

The  Pa.ssaic,  at  the  Great  Falls,  is  a 
private  river.  The  societv  are  the 
riparian  proprietors,  andf  are  en- 
titled to  the  use  and  enjoyment  of 
the  stream,  without  diminution  or 
alteration.    The  Society  v.  Low,  20 


SALE. 

In  the  absence  of  fraud  or  unfair 
practice,  erroneous  information  of 
the  day  fixed  for  a  sale  of  mort- 
gaged premises  will  not  operate  to 
set  asiae  the  sale,  on  the  ground  of 
surprise,  where  the  mistake  was 
corrected,  and  the  party  informed 
of  the  hour  of  sale  in  ample  time 
to  have  been  present,  if  he  had  so 
elected.     Hazard  v.  Hodge$,      123 

See  ExECCTioB. 


SCIRE  FACIAS. 

L  Whereto  a  *cire/act<w  upon  a  decree 
payment  is  set  up  as  a  defence,  the 
burden  of  proot  is  upon  the  de- 
fendant. Rcecutors  of  Smith  v. 
Burnet,  40 

2.  Absence  from  the  state  held  no 
ground  for  postponement  of  a  de- 
cision, or  for  the  exercise  of  dis- 
cretion in  permitting  further  de- 
lay. Ih. 

SET-OFF. 

I.  The  general  rule  in  equity,  as  well 
a8  at  law,  is  that  joint  and  separate 
debts,  or  debts  accruing  in  differ- 
ent rights,  cannot  be  setoff  against 
each  other.  But,  wherever  it  is 
necessary  to  effect  a  clear  equity, 
or  to  pi  event  irremediable  injus- 
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tire,  tho  set-otf  will  be  allowed, 
thoujjh  the  debts  are  not  mutual. 
Brewer  v.  Norcrost,  219 

2.  In  cHses  of  insolvency,  or  of  joint 
credit  given  on  account  of  individ- 
ual indt^btedness,  or  where  the 
joint  debt  i?  a  mere  security  for 
the  peparnte  debt  of  the  principal, 
the  eouity  is  obviout,  and  the  set- 
off will  be  allowed.  lb. 


SPECIFIC  PERFORMANCE. 

1.  Equity  will-  not  decree  the  specific 
performance  of  a  contract,  if  it  be 
reasonably  doubtful  whether  the 
contract  was  finally  concluded. 
The  parties  will  be  left  to  their  rem- 
edy at  law.    Breioer  v.  M^iUon,  180 

2.  Specific  performance  will  not  be 
decreed  on  the  p^round  of  part  per- 
formance of  the  contract,  unless 
the  part  j>eVformance  has  been  such 
as  clearly  to  take  the  case  out  of 
the  operation  of  the  statute  of 
frauds.  Ih. 

3.  As  a  general  rule,  in  equity,  time 
is  not  deemed  to  be  of  tiie  essence 
of  the  contract,  unless  the  parties 
have  expressly  so  treated  it.  or  it 
necessarily  follows,  from  the  na- 
ture and  circumstances  of  the  con- 
tract. Equity  holds  time  to  be 
prima  facie  non-essential,  and  will 
enforce  the  specific  performance  of 
agreements,  alter  the  time  for  their 
performance  has  been  suffered  to 
pass  by  the  party  asking  for  the 
intervention  of  the  court.  lb. 

Sec  Contract,  10. 
Pleading,  12. 
Vendor  and  Purchaser, 

STATUTES. 

A  remedial  statute,  superseding  a 
remedy  in  force  at  the  time  of 
making  a  contract,  and  giving  the 
party  satisfaction  in  a  shorter  time 
and  more  direct  mode,  does  not 
deprive  him  of  a  previously  exist- 
ing remedy.  Pottt  v.  New  Jersey 
Arms  and  Ordnance  Co.,  395 


STATUTE  OP  FRAUDS. 

See  Evidence,  21. 

Specific  Performance,  2. 


SUPPLEMENTAL  BILL. 
See  Practice,  10, 14. 


SURETY. 

1.  A  surety  who  has  paid  the  debt  of 
the  principal,  is  at  once  subrogated 
to  all  the  rights,  remedies  and  secu- 
rities  of   the  creditor,       Irick   v. 

Black,  1^^ 

2.  Where  the  debt  has  become  pay- 
able, the  surety  may  file  a  bill  to 
compel  payment  by  the  ]>rincipal, 
in  order  t)iat  he  may  be  relieved 
from  responsibility.  lb. 

3.  Where  the  creditor  is  fully  indem- 
nified, where  he  is  subjected  to  no 
delay,  and  exposed  to  no  risk  of 
loss,  he  will  be  compelled  to  resort 
to  the  property  of  tne  principal  in 
satisfaction  of  his  claim,  before 
coming  upon  the  surety.  lb. 

4.  Upon  a  bill  by  the  surety  to  com- 
pel the  payment  of  the  debt  by 
the  principal,  neither  notice  to  the 
creditor  of  the  suretiship,  nor  an 
allegation  of  irreparable  injury  if 
the  surety  be  compelled  to  pay  the 
debt,  constitute  an  essential  ele- 
ment of  the  surety's  right  to  equit- 
able relief.  lb, 

SURPRISE. 

Bee  Injunction,  5. 
Sale. 


TAX. 

See  Devise,  4. 
Injunction,  12. 


TENANT  FOR  LIFE. 

1.  Tlie  tenant  for  life  and  remainder- 
man, each  pay  insurance  for  their 
respective  interests.  Executor  of 
Kearney  v.  Kearney,  59 

2.  A  right  given  by  will  to  occupy, 
at  a  specified  rent  certain  prem- 
ises as  long  as  the  devisee  may  de- 
sire to  occupy  the  same  as  a  drug 
store,  amounts  to  an  estate  for  life. 
Thomas  v.  Thomas,  356 

3.  Such  tenant  is  bound  to  keep  down 
the  interest  of  the  encumbrances 
on  the  property,  but  he  cannot  be 
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compelled,  as  between  himself  and 
ihe  remaiindor-mau.  to  pay  off  any 


part  ot  the  principal. 

See  Devisk,  3. 
Will,  a. 


I 


TRANSFER  OF  STOCK. 

1.  A  certificate  of  stock  in  an  incor- 
porated company,  accom[)anied  by 
a  power  of  attorney,  authorizing 
the  transfer  of  the  stock  to  any 
person,  is  prima  facie  evidence  of 
equitable  ownersnip  in  the  holder, 
and  renders  the  stock  transferable 
by  the  delivery  of  the  certificate. 
And  when  tlie  party  in  whose 
hands  the  certificate  is  found,  is 
.shown  to  be  a  holder  for  value, 
and  without  notice  of  any  inter- 
vening equity,  his  title  as  such 
owner  cannot  be  impeached.  Mount 
Hnlhj  Turnpike  Co,  v.  Ferree,     117 

2.  The  purchaser  of  a  certificate  ot 
shares  of  stock,  with  an  irrevoc- 
able power  of  attorney  from  the 
owner,   without  notice  of  any  in 


equity.  The  estate  in  hia  bands 
will  be  held  subject  to  the  purpo?'*?* 
of  the  trust.  76. 

4.  If  the  trustee  deem  that  the  inter- 
est of  his  cc*lui  qtu  truH,  the  re- 
mainderman, require  repairs  to  the 
estate  before  he  comes  of  age,  he 
will  be  authorized  to  repair.  Ex- 
ecuior  of  Kearney  v.  Kearnoj^   5l* 

5.  Where  interest  is  given  againiit  a 
trustee,  as  a  remedy  for  a  breach  of 
trust,  costs  follow  as  of  course. 
Frey  v.  Administrators  of  Frey,  72 

6.  No  a-ssignment  in  writing  is  neces- 
sary to  transfer  the  title  to  securi- 
ties delivered  under  the  provisions 
of  a  trust  deed.  A  valid  title  passses 
by  delivery.  Vreeland  v.  Van  Horn, 

137 

7.  Seourities  delivered  under  the  pro- 
visions of  a  trust  deed,  will  not  be 
decroed  to  be  re-delivered  at  the 
mere  will  of  the  grantor.  lb. 

8.  It  is  only  where  ther6  is  a  reason- 
ble  question  or  doubt,  that  a  trustee 
is  entitled  to  come  into  court  to 
have  that  question  determined. 
Executor    of    Vanness    y.  Jacobuf, 

153 


tervening  equity,  has  a  perfect  9.  A  executed  to  B  an  assignment  of 
ri^iit  to  fill  up  the  power  to  liim-|  two  bonds  and  mortgages,  amount- 
ing to  about  5^1300,  in  trust  to  col- 
lect the  moneys  due  thereon,  and 
after  satisfying  certain  claims 
against  A,  to  pay  out  of  said  money 
to  C  a  debt  ot  $1231,  with  interest, 
and  to  pay  the  surplus,  if  any,  to 
the  complainant.  A  afterwards 
filed  a  bill  to  set  aside  the  assign- 
ment in  favor  of  C,  on  the  ground 
that  there  was  no  debt  due  to  him  ; 
that  the  notes  which  constituted 
the  pretended  indebtedness  were 
given  without  consideration,  and 
with  a  view  to  the  creation  of  the 
trust ;  and  that  the  real  considera- 
tion of  the  assignment  in  favor  of 
C  was  an  agreement  by  him  to 
maintain  the  complainant  during 
life.  The  evidence  corroboraie<l 
the  allegations  of  the  bill.  C  re- 
refused  to  execute  the  agreement 
on  his  part.  He  resists  the  bill, 
and  attempts  to  enforce  the  execu- 
tion of  the  trust.  Held—^ 
First.  The  trust  in  favor  of  C  is  in- 
operative and  void. 
Second.  So  much  of  the  trust  money 
thereto,  when  such  purch'ase  was  as  has  been  paid  to  C  must  be  re- 
made with  a  knowledge  of  their      funded. 


self,  and  to  recover  at  law  again.'»t 
the  company  for  refusing  to  as5ii^;n| 
the  stock  upon  his  demand.        lb 


TRUST  AND  TRUSTEE. 

1.  If  a  trustee  di€s  without  executing; 
tlie  trust  vested  in  him,  the  trust 
^u^vivos,  and  equity  will  decree  its 
due  execution.     Wdler  v.  Rolason, 

13 

2.  Where  a  testator,  by  his  will,  has 
directed  his  executor  to  purchase 
real  estate,  and  hold  it  subject  to 
certain  trusts  in  said  will  named, 
but  the  deed  therefor  contains  no 
declaration  of  the  trust,  the  exec- 
utor will,  nevertheless,  be  declared 
to  have  been  seized  of  the  land  as 
trustee  for  the  purposes  specified 
in  the  will.  lb. 

8.  One  of  several  ccstuis  que  tnist  can- 
not, by  purchasing  the  legal  title 
to  the  land  which  forms  the  subject 
of  the  trust,  defeat  the  equitable 
title  of  the  other  cestuis  que  trust 
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Third.  The  balance  of  the  fund  in 
the  hands  of  the  truHtee,  after  a 
juoper  aUowance  for  his  services, 
must  be  paid  to  A,  and  the  notes 
surrendered  to  hiin.  Lanning  v. 
AdininUt tutor  of  Dinning,         'llfi 

10.  Under  a  dechiraiion  of  trust:  "  I. 
To  j)ay  to  A.  M.,  or  to  her  order, 
such  (lividendi*  as  may  be  declared 
by  said  hank  during  her  natural 
life.  2.  At  her  decease,  to  pay  the 
8ame  to  S.  V..  or  to  hor  ordc'r.  3. 
After  the  decease  of  SJiid  S.  V.,  then 
to  tran.*«fer  the  said  stock  to  A.  M.  V.. 
for  her  sole  use  and  benefit,"  htld,\ 
that  the  interest  of  A.  M.  V.  vestedil. 
at  the  creation  of  the  trust.  Kccc- 
uton/.  of  WhitrJiead  v.  Strt/ker,  27?! 

11.  It  is   the  recogni7,ed  law  of  this 
state,  that  a  trusif;e,  in  the  exercise 
of  his  duty  as  trustee,  cannot  be- 
come the  purchaser  of  the  property 
of  his  cistui  (jae  trust.     The  rule 
applies,  as  well  where  the  sale  is '2. 
made  by  a  sheriff  or  master,  as  by 
the   trustee   hirusulf;   and   in   the 
latter  case,  whether  the  sale  was 
made  by   the   trustee,  of  his  own! 
authority,  or  under  a  judicial  order, 
or  decree.     Stouts  v.  Bcrmn,     2'J7' 

12.  A  trustee  is  not  relieved  from  his '3. 
incapacity  to  become  a  purohas»?r| 
at  tiie  sale  of  the  real  estate  of  his! 
ceiitai  que  trust,  by  the  fact  that  the| 
legal  estate  therein  is  not  in  him. 

76. 

13.  Where  the  subject  matter  of  the 
trust  is  in  controversy,  all  the  trus- 
tees must  be  made  parties.  Sai/re 
V.  Sly  re,  34*.i 

14.  The  mere  fact  that  the  title  to 
trust  property  is  deposited  in  trus- 
tees, will  not  deprive  the  grantor  1. 
of  his  control  over  it,  if  his  rights 
are  not  limited,  or  in  some  way 
qualified,  by  the  deed.  Jo. 

15.  A  trustee  will  not  be  permitted  to 
derive  any  profit  from  the  use  of 
the  trust  funds  in  his  hands.  Staat^ 
V.  Btrgen,  551 

10.  It  is  the  universal  rule,  that  a 
trustee  must  not  put  himself  in  a 
position  in  which  he  will  be  tempt- 
ed, from  the  influence  of  self-inter- 
est, to  take  advantage  of  his  cestui 
que  trust.  lb. 

17.  A  purchase  of  land  at  a  sheriff's 
sale,  by  a  trustee,  on  a  bill  on  a 
mortgage  held  by  him  in  trust,  his 
bid  not  being  sufficient  to  pay  off 


such  mortgage,  and  the  land  sold 
being  subject  to  two  other  mort- 
gages in  which  the  cestui  que 
trud  had  an  interest,  will  be 
declared,  in  ei^uity,  to  enure  to  the 
benefit  of  the  cestui  que  trust.     lb. 

See  Ce^stui  que  TrL'ST. 

CoRI'aRA.T£02JS,  S. 

Deed,  12. 
Will,  4,  9. 


USURY. 

The  withholding  a  part  of  a  loan 
in  violation  of  the  agreement  of 
the  parties,  does  not  constitute 
usury.  The  mortgage  stands  as  a 
valid  security  for  the  amount  ac- 
tually advanced,  and  no  more.  Ad- 
ministrator of  Auble  V.   Iriinm-er, 

242 
While  it  is  the  duty  of  the  court 
to  maintain  the  law  against  usury, 
and  carefully  to  prevent  its  eva,sion, 
it  will  not  enforce  its  severe  penal- 
ties, without  evidence  entirely  sat- 
isfactory and  free  from  doubt.  Bar- 
caloiv  v.  Sanderson,  460 

Whore  usury  is  set  up  as  a  defence 
to  the  foreclosure  of  a  mortgage, 
it  must  be  satisfactorily  proved  by 
a  clear  preponderance  ot  evidence 
in  its  favor.  If  the  defendant 
swears  to  it  himself,  and  the  plain- 
tiff denies  it  by  his  evidence,  in 
the  absence  of  other  proof,  there  is 
no  j>reponderance  of  evidence  in 
defendant's  favor,  and  the  usury 
is  not  proved.  Dissenting  opinio7i 
of  Van  Dyke,  J.  lb. 

Where,  however,  the  defence  was, 
that  the  mortgage  was  usurious,  by 
reason  of  the  complainant's  having 
exacted  from  the  defendant  notes, 
amounting  to  $oi(X),  as  a  bonus  for 
a  loan  of  f20,CKX),  and  that  the  only 
consideration  for  the  notes  was  the 
loan  ;  and  the  complainant,  in  his 
evidence,  admits  tne  giving  and 
receiving  of  the  notes,  and  that  he 
neither  paid,  nor  did  the  defendant 
receive,  anything  for  the  notes,  but 
contends  tnat  the  notes  were  given 
on  account  of  another  transaction, 
and  not  on  account  of  the  mort- 
gage in  question,  the  burthen  of 
proof,  that  the  notes  were  given 
and  received  in  another  transaction, 
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is  shifted  to  the  complainant.  If 
he  admits  facts  which,  prima  facie, 
establisli  the  u^ury,  but  seeks  to 
avoid  that  conclusion  by  alleging 
new  matter,  he  mustestablisn  such 
new  mutter  by  a  clear  preponder- 
ance of  proof  in  its  favor.  DUsent- 
inj  opinion  of  Vaji  Dyke.  J.  Ih 
5.  The  slioritf  having  advertised  the 
complainant's  property  for  salo. 
Uii«l>ir  executions,  tne  complainant 
procured  the  delendant  to  advance 
their  amount  to  the  plaintitTs  in 
execution,  upon  an  agreement  that 
the  judgments  should  bo  assigned 
to  him,  and  a  mortgage  for  the 
amount,  given  to  him  by  the  com 
plainant,  ami  that  he,  the  defend 
ant,  would  then  stay  the  executions 
— the  mortgage  upon  foreclosure 
having  been  declared  void  for 
usury,  the  sherifif  re-advertised. 
Held,  that,  as  regards  the  assign- 
menis,  the  relation  of  borrower  and 
lender  did  not  exist,  that  the  trans- 
action amounted  in  legal  effect  to 
a  purchase  of  the  judgment*),  and 
that  the  binding  effect  of  the  judg- 
ments was  not  affected  by  the  mort- 
gage.    Giveam  v.  McMurtry,    510 

Sec  Pleading,  4. 

Practice,  27, 28,  29,  31,  32. 


VENDOR  AND  PURCHASER. 

Equity  regards  a  contract  for  land, 
of  which  a  specific  execution  will 
be  decreed,  for  most  purposes,  as  if 
it  had  been  Bpecifically  executed. 
The  purchaser  is  regarded  as  the 
equitable  owner  of  tne  land,  and 
the  vendor  of  the  money.  Huffman 
V.  Hammer^  263 

Set  Contract,  I,  Z. 


WILL. 

1.  A  testator,  by  his  will  gave  and 
beaueathed  as  follows  :  "  I  give 
ana  be<juc:ith  to  Susan  K.  the  sum 
of  $10,000,  to  be  paid  to  her  on 
her  reaching  the  age  of  sixteen 
years."  Held,  that  the  legatee 
takes  a  vested  interest  in  the  legacy, 
liable  to  be  defeated  by  her  death 
before  reaching  the  ago  of  sixteen 


years ;  and  that  she  is  entitled  to 
interest  on  the  legacy  from  the 
death  of  the  testator.  Executor  of 
Kearney  v.  Kearney,  f*'' 

2.  The  codicil  to  the  will  contained  t\  e 
following  clause :  "  I  do  hereby  de- 
vise to  my  daughter.V^iiginia,  lately 
born  to  me.  $500  per  annum  during 
her  natural  life,  to  he  paid  to  her 
quarterly  in  advance  by  my  exccn- 
tor,  commencing  with  her  attaininj^ 
her  fifteenth  year."  Held,  that 
Virginia  is  not  entitled  to  mainte- 
nance out  of  the  testator's  estate ; 
she  has  no  interest  in  the  estate  be- 
yond the  annuity  itself,  which 
cannot  be  anticipated.  lb. 

3.  The  codicil  also  contained  the  fol- 
lowing clause :  "  It  is  ray  will  that 
my  wife  shall  have  the  right  to  oc- 
cupy and  possess  my  estate  called 
Bellegrove,  in  New  Jersey,  as  well 
as  all  my  furniture,  household 
goods, silver,  books,  paintings,  stat- 
uary, and  other  works  in  tne  fine 
arts,  there  or  elsewhere,  to  hold  to 
her  during  her  natural  life  and 
widowhood."  Held,  that  this  is  an 
estate  of  freehold  with  all  its  rights 
and  incidents ;  the  gift  is  of  the 
right  to  possess  the  property,  real 
and  personal,  during  the  life  of  the 
widow,  if  she  remain  unmarried ; 
and  if  she  marry,  during  widow- 
hood only.  It  necessarily  involves 
the  right  to  use  the  personal  prop- 
erty upon  the  estate  or  elsewhere, 
at  her  pleasure.  The  widow  is 
bound  to  repair  only  to  the  extent 
of  preventing  waste.  lb. 

4.  A  direction  to  an  executor,  *'  as 
soon  as  convenient  after  the  testa- 
tor's death,  to  have  the  residuary 
estate  allotted  and  set  off  in  sepa- 
rate portions,  and  to  hold  the  same 
severally  in  trust  until  the  coming 
of  age  of  each  of  the  sons,  and  as 
each  son  comes  of  age,  to  execute 
and  deliver  to  him  a  sufficient  fee- 
simple  deed  therefor,"  does  not  vest 
in  tne  executor  an  estate  in  fee  to 
be  held  by  him  in  trust  for  the 
purposes  specified  in  the  will,  where 
the  manifest  design  of  the  te.«tator 
was  that  the  residuary  estate  should 
vest  in  his  surviving  son  in  posses- 
sion and  enjoyment,  upon  his  at^ 
taining  the  age  of  twenty -one  years. 

lb. 

5.  A  testator,  by  his  will,  devised  as 
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follows:  "  I  do  give  the  resi<lae  of 
my  real  estate  to  my  children,  share 
and  fihare  alike,  but  the  shares 
which  may  fall  to  my  son?,  George 
and  Michael,  I  do  give  to  them 
only  during  their  natural  lives,  and; 


fZeW— Tliat  M.  D.  takes  ono-ei«hih 
of  the  cMate.  and  not  oneeijihth  of 
a  ^hare.  more  than  the  »>ther  h'^a- 
tees  :  the  n:mainded  to  he  eijunlly 
divided  hetw-en  the  three.  THttlK 
V.  Unwell,  17*> 


after   th^ir   death,  to   go    to   lh**ir'9.  .\  testator,  hy  lii-^  will,  ord^^rt-d  :ind 


children,  share  and  phnre  alike,  andj 
\\  any  of  th(?ir  children  shall  diej 
holore  their  fat  her.  leaving  children.; 
then  the  children  to  lake  their 
father  s  or  m<»ther'8  part.  (Jeorge 
die<i    leaving    no    ij«:»ue.      Hdd — 

1.  George  and  Michael,  the  de- 
vi^^ees  for  life  a.**  well  as  the  other 
children  oi  the  testator,  take  several, 
not  jovd  intciei-tij  in  the  residuary 
estate. 

'2.  The  estate  of  each  tenant  con- 
tinues during  his  life,  and  upon  hi^ 
df-ath.  g(»e5  to  his  children.  If  he 
iiave  no  children,  the  devise  over 
fails,  and  as  to  that  reversionary  in- 
terest, the  testator  died  intestate. 

3.  The  remainder  of  the  share  de- 
vised to  George,  vests  not  in  the  sur- 
viving children  of  the  testMor,  but 
in  his  neirs-at-law.  Vrceland  v.  Van  j 
lit/pcr,  I'Sxf 

t>.  Where,  by  the  residuary  clause  of 
his  will,  after  numerous  specific  de- 


directe<l  a^  follmv.  viz :  "  1  do 
herel>y  appoint  and  «h*clare  my  ex- 
ecutors, hen-innfter  name«l.  to  ho 
trustee*  of  all  iir«»i»ertv,  p«tate.  or 
interests,  lUTein  given  or  devist!-! 
to  any  of  my  children,  or  that  any 
of  my  children  may  be  entitled  to 
by  virtue  of  any  i»rovision  in  thi?) 
my  last  will,  during  the  life  of  such 
child  {excej>ting  tho  life  estate  in 
the  manseion-house  devi.eed  to  my 
son)  with  full  power  to  retain  all 
such  [»roperty  in  their  hands  unsold 
and  un<livided,  until  after  the  vear 
eighteen  hulidred  and  sixty  seven, 
and  I  do  authorize  my  said  execu- 
tors to  .«ell  or  convey  all  or  any 
part  of  piy  real  estate,  and  all  real 
estate  that  may  be  purchased  by 
them,  Ac.  Hela,  that  the  power  of 
sale  extends  to  any  and  every  part 
of  the  testator's  e>tate,  and  not  to 
the  trust  estate  only.  Bacot  v. 
Wdmure,  2.">0 


vises  of  portions  of  his  real  estate,!  10.  An   express    disposition,   though 
a  testator  directs  all  the  residue  of'     probably  involving  an  oversight 


or  mi.stake  by  the  testator,  cannot 
be  control  leu  by  infer'^nce  which  is 
not  necessary  and  intlubitable.  Ih. 


liis  estate,  both  real  and  personal, 

10  be  divided  into  equal  bhares  or 

]-arts,    which   he    gives    and    be- 

•jueaihs  to  his  children  and  grand- ill.  The  tirst  provision  of  a  will  was 

t.!iildr»'n,  it  is  fairly  to  be  inferredj     a  direction  to  the  executors  to  pay 

off  all  debts.  Among  other  grfis, 
the  testator  gave  to  his  daughter- 
in  law  the  sole  and  exclu.sive  use 
of  all  the  rents  and  profit.s  of  a 
certain  farm,  known  as  the  **  Kid- 
die farm,"  to  be  held  by  her  from 
the  time  of  his  decea.se  until  the 
2i3th  March,  immediately  preceding 
the  time  when  his  grandson,  J.  S., 
should  arrive  at  twenty -one,  with 
a  proviso  that  the  daiigliter-in-law 
should  release  to  his  executors  all 
claims  she  might  have  against  his 
estate.  From  the  I'oih  dav  of 
March,  before  designated,  the  bid- 
die  farm  was  devised  to  testator's 
two  grandsons.  By  a  residuary 
clause,  the  testator  gave  all  the 
residue  and  remainder  of  his  estaio 
(undisposed  of)  to  his  four  da  ugh - 
tors,  subject  (m  the  language  of 
the  will)  "  only  to  the  payment  of 


iliat  the  testator  designed  that  the, 
entire  residue,  real  as  well  as  per-j 
M'lial,  should  he  sold,  and  the  firo-' 
r.frds  distributed  among  the  resid-' 
uary  legatees.  Extcuiort  of  Van- 
roan  V.  Jaeuhus,  153 

7.  A  direction  by  the  will,  to  divide 
tiie  residue  of  the  testator's  lands 
will  not  be  construed  technically 
as  a  devise,  where  the  testator  has 
oxi»re.»!sly  directed  the  executors  to 
^ell  the  lands  not  devised.  lb. 

S.  A  testator  gave  the  residue  of  his 
•rst.iie,  real  and  personal,  in  trust 
to  receive  the  rents  and  income, 
ami  to  pay  over  the  net  interest 
and  income  in  three  and  one  eighth 
juirts,  to  wit:  one-third  part  to  my 
daughter  C.  11.,  one-third  }»art  to 
my  daughter  S.  B.,  and  one-third 
:indone-eii'htii  parts  to  my  daughter 


eo8 


INDEX. 


all  just  claims  against  me  on  note 
or  l)ook  account,  funeral  charges, 
leptanieniary   ahd    incidenral   ex 


be  divided  among  his  surviving 
daughters  in  manntr  aforenaitjf. 
Held,   that  if   C.    H.    should   die 


penses,   nnd   conimissionH."       Thor     without  children,  her  ^hare  would 


estate  \Va8  indebted  to  the  daugh 
tf!i  in  law  !)y  bond,  in  the  sum  o\ 
^;"»(MH>,  which  A\^  r«*fu!»ed  to  re 
Irase.  and  consequently  did  noi 
take  the  tenn  in  the  iiiddle  farm 
lelt  to  her.  heUl-^ 
FirH.  That  the  term  in  the  Biddle 
farm  was  not  specially  ayjpropriii 


be  a  j»art  of  the  whole  intonjn, 
ahd  Nl.  D.  entitled  to  one-<-ii;htli 
more  of  the  whol*>  than  S.  B  .and 
not  to  one-ei'jhth  more  ui"  the 
whole,  and  one  eighth  more  b«^- 
sides,  than  S.  B.,  of  the  share  of 
C.  H.  Ih. 


IG  The  same  rnl^s  apj-lv  to  the  di?- 
ted  to  the  payment  of  the  debt  duel  position  of  the  i»rinrii»al  sum  un- 
to th6  daughter  in  law.  I     dt'r  this  will.  //>. 


Second.  That  this  term  passed  under 
the  residuary  clause  of  the  will. 

Third.  That,  in  the  jiaynieut  of  debts, 
it  was  to  be  cotisidered  as  a  part 


17.  The  testator,  in  1846,  devi.«sed  lii^ 
farm  to  his  daughter,  l.ydia,  wife 
of  N.  E.,  during  her  natural  iiie, 
and,  after  her  death,  to  her  chil- 


of  the  perst^nal  estate,  and,  by  the;     dren,  subject    to  certain    charges, 


terms  of  the  residuary  clause,  was 
made  subject  tt>  the  simple  contract 
debt*.     Shftve  v.  Shrct>e,  487 

12.  As  a  general  ^ule,  a  direction  by 
a  testator  that  all  bio  debts  shall 
be  paid,  will  serve  to  charge  such 
debts  on  the  realty.  But  where 
the  direction  is  that  the  executors 
shall  ]»ay  such  debts,  such  etfect 
will  not  be  produced.  lb. 

13.  A  debt  duo  by  specialty  is, /)ro- 
prio  vigore,  a  burden,  equally, 
upon  specific  legacies  and  land* 
devi.<ed.  Jh. 

14.  The  testator  directed  his  trustees 
to  ])ay  over  the   income  of  his  es 
tate   in  three  and  onc-eiffhth  paiis, 
to  wit:  one-third  j»art  to  his  daugh- 
ter, C.  H.,   one-third  part  to  liis. 


and  also,  if  she  should  be  di$po.s- 
se^ed  of  the  farm  in  anv  way  or 
manner  whatever,  that  his  execu- 
tors should  take  charge  of  her  es- 
tate, and  rent  out  the  land  to  the 
best  advantage,  and  pay  over  to 
hor  the  rents  and  interest  money 
yearly,  and  her  receipt,  and  her3 
only,  should  be  sufficient  for  the 
same.  Held,  that  there  was  a 
legal  estate  in  the  wife,  limits 
upon  the- contingency  of  disjw:>sses- 
siot),  subject  to  the  marital  rights 
of  the  husband  till  then,  but  when 
that  occurred,  a  trust  estate  be- 
gan in  the  executors  for  the  rest 
of  the  life  of  the  wile,  to  her  sule 
and  separate  use.  Emery  v.  Van 
Syckef,  />.4 


dau;;hter.  8.  B..  and  one-thirvl  and  18.  The  husband  alone  obtained   let 


OTU'  eighth  parts  to  his  daughter. 
M.  I>.  Jfeld,  that  M.  D.  was  en- 
titled to  one-eighth  more  of  the 
'U'holr  estate  than  either  of  her  sis- 
ters, making  ten  twenty-fourths  for 
M.  D.,  and  seven  twenty-fourths 
for  ('.  11.  and  S.  B.,  each.     Howell 

V.  Tuttir,  oiu; 

15.  The  testator  also  directed,  in  case 
of  the  death  cf  either  daughter, 
\vithout  children,  that  his  trustees' 
l»hould  pay  the  income  ari.'^ing 
from  his  estate,  in  the  proportions 
aforesaid,  to  his  surviving  daugh 
ters,  stating  his  intention  that  the 
share  of  .such  daughter  should  sink 
into,  and  constitute  a  part  of  his 
estate  in  the  hands  of  his  trustees, 
and  the  income  arising  therefrom, 


ters  testamentar}'.  Judgments 
were  recoverwi  against  him  by  his 
creditors,  and  his  interest  in  the 
farm  was  sold  by  the  sheritl  to 
Van  Syckel;  the  couit  enjoinctl 
Van  Sycktl  from  proceeding  in 
ejectment  to  recover  possession, 
upon  the  ground  that  the  «Jisivos- 
session,  in  equity,  occurred  at  tie 
delivery  of  the  deed  to  Van  Syckel, 
and  that  from  that  time  N.  E.,  the 
husband,  was  in  possession.  a.s 
trustee,  lor  the  sole  and  separate 
use  of  the  Wife.  /  h. 


WITNESS. 
Set  EviDEXCE,  6,  0,  14, 15. 
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